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1 Summary

In July 2018, we consulted on changes to the rules and guidance that apply to loan-
based crowdfunding platforms (P2P platforms). We also discussed existing rules that
apply to investment-based crowdfunding platforms (IB platforms).

This Policy Statement (PS) summarises the feedback we received to our consultation
(CP18/20) and sets out the final policy positions we have reached, taking into account
the feedback we have received. It also contains the final rules, which implement the
policy decisions that have been made.

Having considered the feedback we received, we have decided to implement most of
our original proposals, but have made modifications in some areas to provide more
clarity and reqgulatory certainty. We think the changes confirmed in this PS will be
effective in addressing the potential harms identified in CP18/20.

We explain the changes in Chapters 2 and 4.

Who this affects

This PS will be of interest to the following groups:

o  P2P platforms (and firms providing services to P2P platforms)

e IBplatforms, and other firms offering non-readily realisable securities (NRRS)

o trade bodies for these sectors

e consumers and businesses investing or considering investing through an online
crowdfunding platform or in non-readily realisable securities

e consumers and businesses that have entered, or plan to enter, into loan
agreements as borrowers via P2P platforms

e intermediaries who might refer home finance customers to P2P platforms

e consumer organisations

The wider context of this policy statement

Our consultation

The term crowdfunding is used to describe ways in which people and businesses
(including start-ups) raise money, typically through aninternet-based platform.
The platform matches those raising money with those seeking to invest. There are
different types of crowdfunding platforms, that are regulated in different ways. We
regulate 2 types of crowdfunding platforms':

1 We do not regulate other forms of crowdfunding, such as reward or donations based crowdfunding, unless they involve regulated
activities such as payment services.
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e Loan-based crowdfunding platforms —usually called peer-to-peer or P2P lending
platforms. People and institutions use these types of platforms to lend money directly
to consumers or businesses, to make a financial return from interest payments and the
repayment of capital over time.

o Investment-based crowdfunding platforms —these are platforms where investors can
invest directly in businesses by buying investments such as shares, debentures or other
debt securities.

In 2016, the FCA launched a post-implementation review of our regulation of the
crowdfunding sector. CP18/20 summarised our findings and consulted on proposed new
rules and guidance for P2P platforms.

We found that the P2P sector had developed a wider, more complex, range of business
models. Many platforms in the sector are now taking a much more active role, by taking
decisions on behalf of the investor. In addition, we explained that we had also seen some
poor business practices, for example, in disclosure of information to clients, charging
structures, wind-down arrangements and record keeping.

Our review of the sector identified a number of potential and actual harms that may affect
investors, including:

o confidence and participation threatened by unacceptable conduct such as unreliable
performance or by disorderly failure

e buying unsuitable products

e poor customer treatment

e price too high or quality too low

In practice, this means investors may not:

e be given clear or accurate information, leading to the purchase of unsuitable financial
products

e understand or be aware of the true investment risk to which they are exposed

e beremunerated fairly for the risks they are taking

e understand what may happen if the platform administering their loan fails

o understand the costs they are paying for the services the platform provides

o pay fair prices for a platform’s services

The proposals in CP18/20 sought to prevent harm to investors, by providing for a
proportionate regulatory framework that would not stifle innovation in the P2P sector. We
continue to believe that the P2P sector offers valuable choices, particularly for SME lending
and investors. Our proposals were designed to help platforms, fundraisers and investors to
enjoy the full benefits of a well-run P2P sector in the long term.

How it links to our objectives
The potential harms identified in CP18/20 are particularly relevant to the FCA's operational
objective of securing an appropriate degree of protection for consumers.


https://www.fca.org.uk/publication/consultation/cp18-20.pdf
https://www.fca.org.uk/publication/consultation/cp18-20.pdf
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What we are changing

We are introducing a package of rules and guidance to improve standards in the
sector. We have sought to find an appropriate balance between advancing our policy
objectives and enabling future innovation in products and services.

In summary, this PS confirms that we are:

* Introducing more explicit requirements to clarify what governance arrangements,
systems and controls platforms need to have in place to support the outcomes
they advertise. These new rules focus particularly on credit risk assessment,
risk management and fair valuation practices, especially for platforms with more
complex business models.

e Strengtheningrules on plans for the wind-down of P2P platforms.

e Applying marketing restrictions to P2P platforms, designed to protect new or less-
experienced investors. We have also clarified the practical implication of these new
rules as they apply to P2P agreements.

e Introducing a requirement that an appropriateness assessment (to assess an
investor's knowledge and experience of P2P investments) be undertaken, where no
advice has been given to the investor. We have also provided guidance on what the
assessment should include.

e Setting out the minimum information that P2P platforms need to provide to
investors.

e Requiring P2P platforms to implement these changes by 9 December 2019.

e From 4 June 2019, applying the Mortgage and Home Finance Conduct of Business
sourcebook (MCOB) and other Handbook requirements to P2P platforms that offer
home finance products, where at least one of the investors is not an authorised
home finance provider.

In our opinion, the changes that have been made to our proposals, and reflected in

the final rules, do not require a further CBA (FSMA 138I(5)(a)). The changes to our
proposals do not affect the Compatibility Statement.

Outcome we are seeking

QOur new rules aim to create an environment where:

e Investors:

= have the necessary information about a platform'’s services and charges to help
them make informed decisions

= have clear and accurate information about the investment risk of a product to
make suitable investment choices in line with their risk tolerance

— are appropriately rewarded for the risks they are taking

= understand that their capital is at risk and they may suffer losses

o Home finance customers:

= have a similar level of protection to that they would have if the provider were
authorised

e Platforms:

= are well-governed and compete effectively for business

I
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— structure their business in a way that aligns their fees, charges and profits with the
principle of treating customers fairly

= carryoutrisk assessment and pricing of underlying assets to a high standard

— have appropriate arrangements to ensure that P2P agreements continue to be
administered if the platform ceases to operate for any reason

Measuring success

Through our supervision work we will monitor developments in P2P lending and other
related sectors, and keep under review the effectiveness of the rules framework. In
particular we will look for:

o visible improvements to financial promotions and marketing materials relating to P2P
agreements

o clearer and more meaningful data for investors on the range and performance of
investments offered

e better quality of governance and oversight of both the platform and the system for risk
rating and managing a portfolio(s) of P2P agreements (P2P loans)

e platforms’ systems and controls to manage conflicts of interest

o platforms to demonstrate that they are pricing P2P loans fairly

e consumers receiving a fairer risk/reward trade-off

e improvements in platforms’ wind-down arrangements

Summary of feedback and our response

There was widespread support for the majority of our proposals across respondents.
Respondents largely agreed with our categorisation of the various P2P business models,
and with our proposed approach to impose more stringent risk management requirements
on those operating more complex business models.

The proposals that generated the most feedback were those relating to the application

of marketing restrictions to the P2P sector. Most of the P2P platforms responding to this
proposal felt that this approach was disproportionate and a 'blunt tool’ to achieve the FCA's
stated consumer protection objective.

Many argued that asking prospective investors to classify themselves and reveal
information about their wealth was intrusive and off-putting in an online context. In
particular, they felt that the investment cap of 10% of investible assets for restricted
investors (eg, retail investors who are new to the asset class) was arbitrary. They considered
this approach would:

o make it difficult for potential investors, for whom P2P could be a suitable investment, to
access sufficient information to familiarise themselves with the P2P asset class

o prevent access to P2P loans by certain groups of investors, constraining the
development of the sector

e give a misleading impression of the riskiness of P2P investments

e impact negatively on competition.
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However, there was support from other respondents for this specific proposal,
including from individuals, consumer representatives and various types of firm. A small
number suggested that we should go further. For example, by introducing a 10% of net
assets cap oninvestments for all retail clients.

Across the questions, a minority of respondents consistently queried the rationale
for taking a different regulatory approach to P2P relative to other sectors (such as
investment-based crowdfunding platforms). They considered that this could create
an unlevel playing field. However, others took the view that P2P loans generally had
a lower risk profile than investments made via IB platforms. These respondents
considered that a different regulatory approach was justified.

We have considered the feedback we received and have decided to finalise most of
the rules as consulted on. However, in seeking to balance our policy objectives and
incorporate some of the feedback received, we have made some modifications to our
proposals. We have also sought to further clarify our expectations and policy intent. In
particular, we have:

e Provided guidance on the application of the restriction on information that can be
made available to prospective investors in P2P agreements. This clarifies that retail
investors can be provided with information on specific investments before they
have to complete a client classification process.

o Clarified that the appropriateness assessment needs to be undertaken before
an investor can submit an application to invest. We have also provided more
information about what the assessment should include.

e Added clarification that those P2P platforms offering a target rate of return, should
be able to demonstrate they have appropriate access to data, and the modelling
capability and governance arrangements to do so effectively.

o Added guidance on the inputs that might be needed to calculate credit risk at
portfolio level, by also referencing the variability of losses through the cycle.

e Required P2P platforms to assess and determine, depending on their business
model, when they will be revaluing P2P loans.

e Required P2P platforms to disclose if they consider a borrower is unlikely to meet
their obligations, even if there has not yet been a default.

Taken as a whole, we consider that these proposals strike an appropriate balance.
They allow the P2P sector to continue to market to new investors and to differentiate
themselves, while also protecting restricted investors (mainly new investors with under
a year's experience).

We also received feedback in a number of other areas. In particular in relation to
financial promotions for non-mainstream pooled investments and NRRS (Chapter 3
refers), and the potential need for additional prudential requirements for P2P platforms
(paragraph 2.35 refers).

We think the marketing restriction we are finalising in this PSis an important part of our
package of measures to address harm in the P2P sector. But risks in the investment
landscape are evolving and it is important that our rules keep pace with this. Any work
that looks across the different marketing restrictions that we have in place in different
sectors would encompass P2P, and the feedback we have had to this CP, and couldin
time lead to an evolution in these rules.

I
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Equality and diversity considerations

1.27 We have considered the equality and diversity issues that may arise from the changes
in this Policy Statement. The young and the elderly were identified in our CP as
potentially being disproportionately vulnerable to the risks associated with investment
on crowdfunding platforms.

1.28 About 27 respondents commented on our equality impact assessment, two thirds
either confirmed they had no comments or agreed with the assessment. The
remainder were broadly split into two groups, those that thought:

e ouranalysis was not consistent with the demographic of their client base
e we should not restrict access to these groups through imposing marketing
restrictions

1.29 We do not consider this information changes our assessment. First, while an individual
platform'’s client demographic may not focus on either the young or the elderly, these
groups may nevertheless be disproportionality vulnerable to the risks. Second, these
restrictions are designed to protect all retail investors, particularly those who are new
to orinexperienced in P2P investments. Furthermore, the change is not designed
to prohibit access to these investments. Rather, it aims to limit the amount retail
investors can initially invest, until such time as they gain more experience. We discuss
our final rules and modifications in Chapter 2.

Next steps

1.30 The new rules and guidance will come into force on 9 December 2019, with the
exception of applying MCOB to P2P platforms that offer home finance products, which
comes into force on 4 June 2019.

1.31 If your firmis affected by the final rules and guidance detailed in this PS, you must
consider what changes you need to make to ensure you have implemented necessary
changes by these commencement dates.


https://www.handbook.fca.org.uk/handbook/MCOB.pdf
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2 Changes for P2P platforms

In this chapter, we summarise the feedback we received to our proposed changes to the
regulatory framework for P2P platforms, and our response.

Risk Management Framework

In CP18/20 we said that platforms need to be able to meet the expectations they create

in respect of their offering to investors. We also said that to do this, P2P platforms must
understand and be able to price the credit risk of the P2P loans they facilitate, at origination and
over time. This requires them to have an appropriate risk management systemin place.

Risk management in relation to the basic pricing of a loan
For those platforms that set the price of the P2P agreement, we proposed prescriptive rules for
a risk management framework (RMF), to require that, as a minimum, a platform:

a. gathers sufficient information about the borrower to be able to competently assess the
borrower's credit risk

b. categorises borrowers by their credit risk in a systematic and structured way (taking into
account the probability of default and the loss given default)

c. setsthe price of the agreement so it is fair and appropriate, and reflects the risk profile of the
borrower

We received around 40 responses to this proposal. A clear majority of these agreed with

it. Some respondents suggested that we should require platforms to provide prescribed
information to enable investors to make this assessment themselves, rather than require P2P
platforms to assess the risk.

This was consistent with the view expressed by some respondents that our rules should focus
on transparency, disclosure and consistency, rather than direct regulation of the RMF. One
respondent also flagged that credit assessment should be a competitive advantage, not an
industry norm.

Inthe CP, we asked what other measures might be needed to ensure an appropriate RMF for a

P2P platform that sets the price of aloan. A few respondents suggested implementing specific
requirements that platforms perform scenario analysis or stress-testing.

Our response:

Following the positive feedback received, we have decided to finalise the policy as
reflected in our CP proposals.

In our view transparency and disclosure on their own are not enough to ensure
that platforms price loans fairly and adequately. If a P2P platform decides to take
on the responsibility of determining the price of loans on behalf of investors, we
consider it important that it has appropriate arrangements to do so effectively.


https://www.fca.org.uk/publication/consultation/cp18-20.pdf

<o

PS19/14
Section 2

2.7

2.8

2.9

2.10

2.11

10

Search Q °<§ " IV

Financial Conduct Authority
Loan-based (‘peer-to-peer’) and investment-based crowdfunding platforms: Feedback to CP18/20 and final rules

In cases where a platform decides not to price loans on behalf of investors (ie
operate a conduit-type business model) the platform will not be required to
conduct a credit risk assessment of the borrower.

We generally agree that a platform'’s capabilities in credit risk assessment can
be a source of competitive advantage. Platforms should have an incentive

to innovate in credit risk analysis and build a demonstrable record of high
guality risk management. However, our rules aim to set a minimum common
standard in credit risk analysis. Such a standard should be regarded as a
prerequisite for a platform that holds itself out as offering a service in pricing
P2P loans. We consider this is important in minimising the risk that investors
are exposed to bad loans simply because the platform has not assessed
them properly.

In relation to the suggestion of requiring platforms to conduct prescribed
scenario analysis or stress-testing, we will consider this further. If we
conclude new rules or guidance are appropriate, we will consult on
proposals in due course. However, depending on the business model of a
platform, we expect that some will nevertheless consider that conducting
scenario analysis or stress-testing is appropriate, notwithstanding the
absence of a specific rule. Such techniques can support a platform’s wider
risk management framework and its compliance with the rules around
portfolio composition.

Additional risk management for more complex models

We proposed rules for platforms that set the price of P2P loans and also choose the
investor's portfolio of loans to generate a given target rate of return. Our proposal was that
platforms should have a risk management framework that allows them to conclude with
reasonable certainty that investors can achieve the advertised return within the advertised
risk parameters.

We also proposed that those platforms should only expose investors to P2P loans that, at
the point in time they are allocated to an investor, meet the risk parameters advertised at
the time of investment. To achieve this, we proposed that platforms must have and use a
RMF which is adequate at all times. In practice, this means that the platform should be able
to achieve the stated target rate of return with a reasonable degree of confidence.

Finally, we proposed that any RMF should be adequate to assess price and value over time.
We said that, as a minimum, platforms must re-value P2P loans that have defaulted and at
the point an investor enters into, or exits, aloan. This is because such a transaction needs
to take place at a fair valuation.

We received around 35 responses to these proposals. Most agreed with our proposals.

However, some refinements were suggested and we were asked to clarify a few matters
regarding the adequacy of the RMF to assess price and value over time. Suggestions
included:

e prohibiting the transfer of P2P loans that have gone into default
e additional clarity about when and how often re-pricing is required, and whether every
loan that is part of a P2P portfolio will always need to fall within the advertised target rate
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prohibiting platforms from offering target rates of return, as these can be
misleading and are very difficult to model effectively (as they need to take into
account expected losses and the variability of losses through the cycle)

requiring that P2P platforms provide historic reporting of actual performance
against target rates, so that deviations from the target rate can easily be identified
providing additional guidance on what 'good' standards look like (for example, on
matters such as how to treat loans in default), to ensure minimum standards across
the industry

Our response:
We respond to each of the points above in order.

We have considered whether to ban the transfer of defaulted P2P

loans. Weighing against the suggestion to ban the transfer of defaulted
P2P loans is the fact that for some P2P platforms’ business models,
transferringloans between investors is integral to achieving the
advertised target rate of return. Therefore, we have not prohibited the
transfer of defaulted P2P loans. However, where this happens, platforms
will be required to re-price P2P loans that have defaulted to ensure they
are transferred at a fair price. Platforms should take great care when
assessing whether transferring a defaulted loan is appropriate and
whether the investor understands that this is happening.

To provide some clarity around when and how often platforms should re-
price loans, we have included a new rule (COBS 18.12.16) requiring that a
platform must review the valuation of each P2P agreement at least in the
following circumstances:

e whenaP2P agreementis originated

o where the platform considers that the borrower is unlikely to pay
its obligations under the P2P agreement without recourse by the
platform to actions such as realising security

o following a default

» where the platform is facilitating an exit for a lender before the
maturity date of a P2P agreement

However, this is a non-exhaustive list as the frequency of re-pricing will
depend on a platform’s business model. It is therefore for each individual
platform to determine in light of its business model and the offeritis
making to investors.

In CP18/20 we flagged our concern that some investors perceive
the offering of discretionary platforms as similar to savings products,
especially those that have contingency funds.

We considered the feedback that target rates of return may be
misleading. However, rather than prohibiting platforms from offering
target rates of return, we think a more proportionate way of dealing with
theriskis to ensure that the advertised target rate of return is based

on a reasonable calculation/assessment process. To help platforms

I
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understand what a reasonable calculation/assessment process might
look like, we have offered some guidance in COBS 18.12.15 G.

In particular, a platform should be able to demonstrate that it uses
appropriate data and has robust modelling capability to calculate target
rates effectively. Where a P2P platform cannot demonstrate with
reasonable certainty that the P2P portfolio will achieve the target rate
advertised, it should not be offering a target rate.

The data might be the platform'’s own, or a platform might source
relevant data from a third party. Such modelling could include the
platform'’s assessment of the credit risk of all borrowers included in the
P2P portfolio, taking into account expected losses and the variability of
losses through the cycle, and the pricing of such agreements.

We clarify that these platforms should be required to provide historic
reporting of actual performance against target rates. In CP18/20 we
consulted on rules that require this disclosure to be made as part of the
outcomes statement that platforms should publish every year.

Platforms will only be required to publish an outcomes statement for
financial years starting on or after 9 December 2019. However, it will be
good practice for platforms to include data from previous years if they
have it as it will be useful information for investors to have prior to making
investment decisions.

In relation to the proposal that platforms should only expose investors
to P2P loans that meet the risk parameters advertised at the time of
investment, we want to clarify that this is just at the point the loans are
allocated to the investor. We acknowledge that the risk of P2P loans
varies over time, and this is acceptable.

Finally, we agree that a convergence in standards across the industry
would be beneficial. Most respondents agreed that the high-level
approach proposed in the consultation is the right one to promote
good standards while allowing industry the flexibility in how to achieve
these. We are therefore not proposing to provide additional guidance
at this stage. We consider that there may be arole for industry
participants to discuss best practice and promote consistency

of interpretation in some key areas, perhaps via relevant trade
associations.

Governance

Independent risk, compliance and internal audit functions

In CP18/20 we said we wanted to make risk management in P2P platforms effective,
by underpinning it with the right governance structures. We said that P2P platforms
should be held to comparable standards to firms conducting certain types of
investment business (for example, arranging deals in investments or dealing as agent)

I


https://www.fca.org.uk/publication/consultation/cp18-20.pdf

<o

PS19/14
Section 2

2.13

2.14

Search Q °<:, ‘'

Financial Conduct Authority
Loan-based (‘peer-to-peer’) and investment-based crowdfunding platforms: Feedback to CP18/20 and final rules

and to investment managers. Therefore, we proposed to bring P2P platforms more
into line with the systems and controls requirements that apply to these types of firms.
In summary, we proposed that a P2P platform should:

» have anindependent risk management function and an independent internal audit
function, depending on the nature, scale and complexity of its business and the
nature and range of the services undertaken

e maintain a permanent and effective compliance function which operates
independently

We received 38 responses to these proposals. Almost all of these respondents agreed
with our proposals, with some requesting clarification or suggesting minor changes. In
particular, some said:

o the needfor anindependent compliance function should be dependent on the
nature, scale and complexity of the business, to avoid acting as a barrier to new
entrants to the industry

e the proposed rules were very subjective and risk inconsistent implementation

A few said we should go further by requiring:
e independent trustees for discretionary models to represent investors' best
interests

o the operation of a contingency fund to be an independent function and/or be
externally audited

Our response:

Having considered whether our proposals should be modified to take
into account the suggestions received, we have decided to implement
the CP proposals. Accordingly, the finalised rules on governance are as
consulted on.

We agree that not all P2P platforms will be large or complex enough to
require an independent compliance function. We would therefore like to
clarify that our rules are intended to apply on a proportionate basis. That
is, a platform need only have an independent compliance function ifitis
proportionate for it to do so.

Therefore, if a platform can demonstrate that it would be
disproportionate to have a compliance function independent from other
functions, it does not have to be independent (SYSC 6.1.5 R). A platform
that considers itself to be in this position must be able to explain why, in
its case, the requirement to have an independent compliance function is
disproportionate.

We understand concerns about the subjectivity of the threshold for
applying the requirement for an independent risk and internal audit
function. We have considered the issues raised and maintain that,
given the diversity within the sector, it is not appropriate to set a fixed
threshold as to when these requirements become applicable. This

I
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is consistent with our approach more broadly, for firms where these
governance requirements already apply.

In practice, this means each platform will need to consider if it meets
the nature, scale and complexity threshold. However, we do think that
discretionary platforms that set the price and choose the investor's
portfolio to generate a target rate of return are likely to meet this
threshold. Independent risk and internal audit functions are therefore
likely to be proportionate for these platforms.

We do not agree that these requirements present a barrier to entry,
given the proportional approach that we have proposed and are
implementing.

In relation to requiring independent trustees for platforms operating a
discretionary model, and independent function and/or external auditing
of contingency funds, we will consider these suggestions further. If

we conclude new rules or guidance are appropriate, we will consult on
proposals in due course.

However, we take this opportunity to highlight that under current rules
(SYSC 10.1.3 R) a P2P platform must take all appropriate steps to identify
and to prevent or manage conflicts of interest between:

a. itself (or any person directly orindirectly linked to it by control) and a
client of the platform
b. one client of the platform and another client

These existing requirements recognise that most platforms do more
than simply facilitate P2P loans. Platforms should not create a financial
incentive to act in a way that favours the platform or a certain cohort
ofinvestors/borrowers and is not transparent to all investors.

Responsibility for the development and oversight of the risk
management framework

In CP18/20, we proposed that the person(s) with overall responsibility within the
platform for the establishment and maintenance of a platform’s risk management
framework must be a person approved for a significant influence controlled function
and, under the Senior Managers and Certification Regime (SM&CR), a person approved
for a senior manager function (SMF), such as a director.

We received around 40 responses to this proposal. Most agreed, while a few agreed in
principle, but had concerns about proportionality. Suggestions included that we:

e mandate that the Finance Director be responsible for the RMF

e require independence between the RMF and audit function, particularly for larger
platforms

e donotrequire the individual allocated this responsibility to be a senior approved
person, and instead allow each platform to decide how this role fits within its
organisational structure

I
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It was also noted that the personin this role may get involved with very serious
complaints, and should not feel encumbered when dealing with those.

Our response:

We have finalised the policy on this issue in accordance with the
proposals consulted on. Although the finalised rules are largely as
consulted on we have made a few minor changes for clarification
purposes. The SM&CR willcommence on 9 December 2019 for FCA
solo regulated firms (including for P2P platforms). From that date, this
responsibility can be allocated to individuals performing any of the
following roles:

o SMF1: Chief Executive

¢ SMF3: Executive Director

e SMF27: Partner

e SMF9: Chair

e SMF16: Compliance Oversight

e SMF17:Money Laundering Reporting Officer

We have aligned the commencement date of our new rules and guidance
with the commencement date of the SM&CR, so that platforms can
consider the allocation of this responsibility alongside their preparation
forimplementing the SM&CR.

We would not normally expect the RMF responsibility to be allocated to
the person performing the Compliance Oversight role, given that the
compliance functionis required to be independent.

This responsibility is designed to be allocated at a senior level within

a platform. This will be someone sufficiently senior to influence
strategic decisions (for example, budget for and resourcing of the RMF).
This might not be the same person that has day to day operational
responsibility for the RMF. We have added guidance to make this clear.

We agree with comments that this is an important role and that
conflicts of interest, for example, with complaints and other functions
(such asinternal audit), need to be effectively managed. We are not
implementing new rules to manage conflicts of interest because

we consider that our existing rules are clear and should already be
integrated into overall systems, controls, and governance processes.

Marketing restrictions and appropriateness assessment

In CP18/20 we said we wanted to ensure that only consumers capable of
understanding the risks and of bearing the consequences invest in P2P agreements.

Accordingly, we sought to develop a regulatory framework that balanced the need
to secure an appropriate degree of protection for consumers with a desire to ensure
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that the market could continue to develop and support competition through, for example,
innovation. In particular, we wanted to ensure that investors continued to have access to
a wide range of investment opportunities and that P2P platforms continued to provide an
alternative source of finance for borrowers.

To achieve our objective, we proposed applying to P2P platforms the marketing restriction
(in COBS 4.7.7R) which currently applies to IB platforms in relation to NRRS.

This marketing restriction —when applied to P2P platforms —would require P2P platforms
that communicate direct offer financial promotions (DOFPs) to ensure that they only
communicate these promotions to retail clients who:

e are certified or self-certified as 'sophisticated investors' or are certified as 'high net worth
investors'

e confirm before a promotion is made that, in relation to the investment promoted, they
will receive regulated investment advice or investment management services from an
authorised person, or

o willbe certified as a 'restricted investor’; that is, they will not invest more than 10% of
their netinvestible assets in P2P agreements in the 12 months following certification

We also proposed that, consistent with the existing non-readily realisable securities
marketing restriction, where no advice is given to a retail client, the firm operating the P2P
platform must comply with the rules on appropriateness (COBS 10) before the client can
invest.

These proposals generated the most feedback. Around 30 respondents (mostly P2P
platforms) felt that imposing a marketing restriction was a disproportionate and ‘blunt tool’
to achieve the FCA's stated consumer protection objective.

Most argued that an appropriateness assessment, improved risk management, disclosure
and governance, would be sufficient to address the potential harms identified, rendering a
marketing restriction unnecessary.

Some questioned the rationale for carrying across a marketing restriction from IB platforms
to the P2P sector. These respondents generally stated that the risk of capital loss in P2P
investments was often lower. They therefore argued for a more targeted and differentiated
approach to applying marketing restrictions, suggesting that the P2P industry be divided up
into riskier and less risker investment strategies with requirements imposed on that basis.

It was also argued by some that asking prospective investors to classify themselves and
reveal information about their wealth was intrusive and off-putting, particularly in an online
context. Many considered that, alongside what they felt was an arbitrary investment cap of
10% of investible assets for restricted investors, this approach would:

make it difficult for potential investors, for whom P2P could be a suitable investment, to

access sufficient information to familiarise themselves with the P2P asset class

o preventaccessto P2P loans by certain groups of investors, constraining the
development of the sector

e give a misleading impression of the riskiness of P2P investments

e impact negatively on competition

Around a third of respondents on this topic supported our proposals, including individuals,
consumer representatives and various types of firms. Some suggested strengthening our
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approach, forinstances by introducing a blanket 10% of net assets cap oninvestments
for all retail client categories.

Most respondents, including P2P platforms, agreed with the proposal that P2P
platforms should implement an appropriateness assessment, to check an investor's
knowledge and experience of the asset class prior to investment (where the

investor has not received advice). A few called for additional clarity as to what a

‘good’ appropriateness assessment would look like. They highlighted that a 'tick box'’
approach to assessing a client's understanding of risk should not be regarded as being
compliant.

Ourresponse:

We maintain that limiting how much a restricted investor can investin
P2P agreements is an important means of ensuring that retail investors
who are new to the asset class do not over-expose themselves to risk.
We consider it an important part of the wider package of changes that
we are making.

We acknowledge that some P2P platforms will have a lower risk profile
than many IB platforms. Others will not. P2P platforms are very diverse
in the type of lending they facilitate, the level of diversification they
achieve, the complexity of the model and the services they offer.
However, depending on the design of the platform and the underlying
P2P agreement (or portfolio of loans), investors could lose some or all of
their investment.

We explored whether it would be possible to apply the proposed
marketing restriction in a targeted way, to those platforms with the
most risky investment strategies, as suggested by some respondents.
We think there are significant practical challenges with implementing
atargeted approach. Each platform'’s risk profile would need to be
assessed across many relevant dimensions, beyond mere diversification
—for example, underlying asset class; business model; sophistication

of the platform and its risk management, controls, and governance
arrangement. This approach could also have unintended consequences.
For example, encouraging platforms to move away from certain business
models and toward others, potentially without having appropriate
expertise or resources in place.

Criteria would also need to be established for such an assessment.
These would need to be kept under review to avoid their becoming out of
date or having arbitrary effects. And consideration of individual platforms
against these criteria would also need to be dynamic and kept under
review. This would be a complex and resource intensive exercise. It would
also create significant regulatory uncertainty, increasing compliance
costs, to the detriment of the market and consumers.

In addition, once authorised, P2P firms have a wide ability to flex their
business models, and innovate in terms of the products and services
they provide. Designating platforms as higher or lower risk by business

I
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model, for example, would be a rigid system, and open to the constant need to
re-evaluate permissions. It may also provide false comfort to investors.

Effective diversification clearly helps manage the risks in P2P investments, but
it does not remove them. The fact that these investments are not covered

by the Financial Services Compensation Scheme (FSCS) is also an important
consideration. As a result, we consider it important that investors are warned
that their capital is at risk, and that investors should be prepared to lose all of
their investment.

With regard to the challenge that the 10% investment cap is an arbitrary
figure, we do not agree. The figure is based on what currently applies in

the NRRS context and is a means of finding a balance between protecting
customers from bigger losses and allowing customers the freedom to make
their own investment decisions. It is important to clarify that the 10% limit
on P2P investments is designed to ensure that less experienced customers
are appropriately protected. Investors can re-classify as sophisticated
investors (thereby removing the 10% investment limit) when they have more
experience.?

However, the feedback also included comments about practical concernsin
relation to the application of the marketing restriction for P2P investments.
Accordingly, we have developed additional guidance to give platforms
certainty, to ensure a proportionate approach and to promote consistent
implementation (COBS 4.7.13 G). In particular, we have clarified in the guidance
that a platform can provide details of specific P2P loans or P2P portfolios on
offer, such as:

o theidentity of borrower(s)

e the price ortargetrate

o theterm

o therisk categorisation

o adescription of any security interest, insurance, guarantee or other risk
mitigation measures adopted by the platform

This will allow P2P platforms to include key information about their specific
risk characteristics and the investments they offer. However, this is only
permissible if the communication does not include the defining elements of a
DOFP. For example, the communication should not contain details of how to
apply or to make an offer, or an application form.

Having access to this information will help consumers to distinguish between
the diverse range of offerings available, as well the risk profiles of platforms.
The industry may wish to develop some standard metrics or characteristics to
further help consumers to compare the different platforms and investments.

Retail clients will have to be identified by platforms as the sort of client to
whom they can communicate promotions containing full information about
the investment, including details of how to apply.

2 Our rules allow for such investors to re-classify as sophisticated investors (removing the 10% investment limit) if they have made two or
more P2P investments in the past two years.
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Platforms will also need to carry out an appropriateness assessment
that considers a client's knowledge and experience of the P2P
investment before the platform can accept a subsequent instruction to
invest from that client.

To ensure the appropriateness assessment is tailored to the
specific characteristics of the P2P sector, we have provided specific
P2P guidance setting out certain risk factors to be covered by the
assessment (COBS 10.2.9 G).

Platforms should consider using a range of questions, for example,
provided in a multiple-choice format, for the assessment. Prospective
investors must demonstrate their knowledge through their responses.
We agree with respondents that a ‘tick box" approach would not be
adequate and have clarified this in our final Handbook text.

In addition, while itis for P2P platforms to devise an appropriate method
of assessment suitable for the product being sold and their own
processes, a platform should assess the investor's understanding of:

o the nature of the client's contractual relationship with the borrower,
and with the platform

o theclient's exposure to the credit risk of the borrower

o thatall capitalis atrisk

o thefactthatinvestments on the platform are not covered by FSCS

e returns may vary over time

o thatenteringinto P2P agreements or investing in a P2P portfolio is
not comparable to depositing money in a savings account

o the characteristics of any:

— security interest, insurance or guarantee taken in relation to the
P2P agreements or P2P portfolio

— risk diversification facilitated by the platform

— contingency fund offered by the platforms

— any other risk mitigation measure adopted by the platform.

« that any of these characteristics cannot guarantee that the client will
not suffer aloss in relation to the capital invested

o thatwhere a platform has not adopted any risk mitigation measures,
the extent of any capital losses is likely to be greater than if risk
mitigation measures were adopted by the platform

« illiquidity, including the risk that the lender may be unable to exit a
P2P agreement before maturity even where the platform operates a
secondary market

o therole of the platform and the scope of its services, including what
the platform does and does not do on behalf of lenders, and

o therisks to the management and administration of a P2P agreement
or P2P portfolio in the event of the platform’'s becoming insolvent or
otherwise failing.

P2P platforms should also read Chapter 3. In this chapter, we discuss
respondents’ comments on the existing marketing restriction rules
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applicable to non-readily realisable securities and non-mainstream
pooledinvestments.

Wind-down arrangements and the resolution manual

In CP18/20, we proposed to strengthen and clarify the existing rules applicable to P2P
platforms on wind-down arrangements. This was to make it clear that platforms must
have arrangements to ensure that the P2P agreements they facilitate would have a
reasonable likelihood of being managed and administered, on an ongoing basis and in
accordance with the contract terms, even if the platform ceased to carry out those
functions itself. We also proposed further guidance explaining what platforms' may
need to consider, to ensure their arrangements are adequate.

In addition, we proposed to require platforms to produce and keep up-to-date a 'P2P
resolution manual’ containing information about their operations that would assist in
resolving the platform in the event of its insolvency.

Allrespondents to these proposals supported them, with some making suggestions
for minor changes or seeking clarification.

Wind-down arrangements
In relation to wind-down arrangements a small number:

e thought that it would not be appropriate to disclose wind-down arrangements to
investors

o askedus to clarify the intention of requiring a platform'’s wind-down arrangement
not to prefer any particular customers or class of customers for whom it provides
the service of managing and administering P2P agreements or non-P2P
agreements (SYSC 4.1.8A R (3)).

o ifthe guidance setting out what a platforms wind-arrangements may include is
non-exhaustive (SYSC 4.1.8C G)

e said the changes proposed in relation to obtaining prior consent from investors
(SYSC 4.1.8C G (1)(b)) for transfers would be practically impossible to achieve due
to volume of lenders and borrowers involved

e saidit would be difficult to retain staff in a disorderly wind-down scenario, and the
cost of winding down should be considered

Our response:

We have finalised the rules we consulted on with minor changes to
address some of the above feedback.

In relation to the concerns expressed about disclosing wind-down
arrangements to investors, there is an existing requirement for platforms
to notify their wind-down arrangements to investors (SYSC 4.1.8BR).
Our final rules make it clear that this disclosure is required to be made
'pre-sale’, before a platform carries on the relevant business for an

I
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investor. We cover this further in the section on disclosure later in this
document (paragraphs 2.41 to 2.43 refer).

In relation to SYSC 4.1.8A R (3), the terms 'P2P agreements' and 'non-
P2P agreements' are as defined in the Handbook Glossary. Some

P2P platforms facilitate lending for a wide range of investors, including
both individual investors (or retail clients) and corporate investors.
Furthermore, in some cases the loans facilitated by platforms may
not meet the definition of an ‘article 36H agreement” (for example,
certain types of business-to-business loans). The purpose of the rule
is to require that a platform’s wind-down arrangements are not biased
towards protecting any particular type of customer or loan.

Our guidance in SYSC 4.1.8 C, is designed to provide examples of the
type of arrangements that platforms may putin place. It is not meant to
be a prescriptive or exhaustive list, but we consider these to be the most
likely types of arrangements based on our supervisory experience.

Our guidance in SYSC 4.1.8C G (1)(b) in relation to obtaining prior
informed consent from lenders and borrowers, is guidance as to what
may need to be included in platform'’s wind-down arrangements.
Where a platform'’s arrangements involve the transfer of the servicing
of the administration and management of P2P agreements to another
firm, our guidance makes it clear that an effective plan should include
obtaining prior consent, to ensure it can be implemented in practice.

We agree that any platform in wind-down will face challenges, such

as retention of staff. Wind-down plans should consider how such
challenges will be overcome. An effective plan should also consider the
cost of winding down a platform'’s business and how these costs will be
covered. We have added guidance to make this clear.

Some of these matters are referenced in our Dear CEQ letter,
published on 7 March 2019. This provides some clarifications within
the framework of the existing rules that apply to P2P platforms.

Resolution manual
In relation to our proposals to require platforms to produce and keep up-to-date a
resolution manual, a few respondents suggested that the manual:

e be combined with the CASS resolution pack or business continuity plans to avoid
duplication

e be added to annual filing requirements

e cover critical process flows, calculations, operational procedures, hosting
arrangements, connections with payment and bank systems, and details of data
back-ups (process, frequency, storage location)

e include details of Security Trustees, where used to hold security on behalf of
lenders, and details about how any security is held

3 https:/www.legislation.gov.uk/ukdsi/2013/9780111100493
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2.34 It was also suggested that the contents of the P2P resolution manual could be included
within the Wind-Down Planning Guidance (WDPG) but made compulsory for P2P firms.

Our response:

We have finalised the rules we consulted on with minor changes to
address some of the above feedback.

Onthe requirement to prepare and keep up-to-date a resolution manual,
we agree with some of the suggestions to expand on the information
that must be included in the manual. We have made some modifications
in the final rules to reflect these. It is not feasible to include an exhaustive
list of contents in our rules, as each platform will be different and will need
to consider what information should be covered to meet the overarching
requirement.

We do not consider it appropriate to combine the P2P resolution manual
with other rules and guidance, such as those for the CASS Resolution
Pack or business continuity plans. Each of these documents is designed
to serve a different purpose and we want to maintain that differentiation.
Given their different purposes, the level of duplication across these
documents should in general be low.

We have not added the P2P resolution manual to the list of documents
to beincludedin a platform'’s annual return to the FCA. However, these
documents must be made available to the FCA on request.

We have added a cross-reference to the WDPG to highlight that
platforms may also find this guidance helpful when assessing the
adequacy of their arrangements more generally. However, platforms
should be aware that this is generic guidance and not specific to any
particular sector or firm type.

Prudential requirements

2.35 CP18/20 included a discussion point question about the potential need for additional
prudential requirements for P2P platforms. We invited views on whether this was
something that we should consider in future, to protect investors in the event of
platform failure. Most of the responses we received to this question said it would be
overly burdensome to impose additional capital requirements on P2P platforms.

Our response:

We will consider if further action is appropriate.
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Disclosure requirements

In CP18/20 we explained that the investment opportunities offered by different

P2P platforms vary enormously. Particularly in light of this diversity, we considered it
important that investors had sufficient information about the risks they were exposed
to, the nature of the investment opportunity, and the role of the platform. To clarify our
expectations of the minimum information that should be made available to investors,
we proposed several detailed disclosure requirements:

o Therole of the platform - the investor must be able to understand not only the
nature of the investment and the risks involved, but also the service that is being
provided by the platform.

e The practical impact of providing a direct loan(s) to a borrower(s) under a P2P
agreement - to ensure investors understand what could happen to the ongoing
servicing of P2P agreements and P2P portfolios in the event that a platform ceases
to operate.

o Theinvestment - to ensure that investors are provided with relevant information
about aninvestment, to improve transparency of the fees and platform charges
for the services provided, and to help prospective investors compare investment
opportunities across different platforms. This included:

— ongoing disclosures —to ensure that, at any point, customers can access details
of each P2P agreement they have entered into

= outcomes - where a platform sets the price (pricing platforms and discretionary
platforms), it must publish an ‘outcomes statement’, which includes:

* the expected and actual default rate of all P2P agreements by risk category

* asummary of the assumptions used in determining expected future
default rates

e the actual return achieved (where a platform offered a target rate)

e We also proposed to define what constitutes default for the purposes of producing
the outcomes statement.

Information about the role of the platform

We received around 40 responses on this topic, most of which agreed with our
proposals. Some provided comments. The main concerns expressed appeared to be
about the nature of the information to be disclosed and the lack of a prescribed format.
Respondents considered that a lack of prescription could potentially make it difficult
for consumers to compare information across platforms.

In addition, a few respondents noted a difference in the disclosure requirements that
would be applicable to firms advising on P2P investments and those applicable to P2P
platforms. Clarification of the rationale for this difference was requested.

A few respondents also queried the length of the disclosure document. There was
some concern that investors could be overwhelmed with information. It was noted that
the disclosure document could also potentially duplicate information already included
in the Terms and Conditions. For example, these respondents said it would not be
appropriate to include a detailed description of how loanrisk is assessed. Instead, they
favoured providing only high-level information, such as the general borrower criteria
and security details.

I
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Concerns about the disclosure of tax liability for investors were also raised, as this may
be perceived as client-specific advice.

Our response:

We have finalised our policy on this aspect in a way that is consistent
with our consultation proposals. However, we have incorporated into the
finalised policy and rules some of the feedback received.

We agree that it may be difficult for consumers to compare information
across platforms. However, this is primarily due to the diverse nature of
the sector. Our focus has been on ensuring each platform describes its
role clearly. We are not setting a prescribed or standard format for this
information (paragraphs 2.50 to 2.53 also refer), as we want to ensure
that disclosures are appropriately tailored to the specific characteristics
of a platform’s business model and service offering. We also want to
ensure sufficient flexibility to accommodate the continued evolution of
the sector.

The different disclosure requirements applicable to advisors and P2P
platforms reflect the different business undertaken by each. However,
we have added guidance to say that firms advising on P2P agreements
may also wish to consider providing to retail clients any other information
that a P2P platform is required to disclose.

In response to the query about disclosing tax information, we

can clarify that we do not intend this disclosure to be provision of
personal advice. We consider that platforms should provide investors
with sufficient information to help them understand their tax
obligations, and the potential impact on their investment returns.

The explanations should enable the investor to perform their own
calculations and compare net returns with those of other investments.
This was previously guidance in the Handbook, which we have now
made into arule.

Wind-down arrangements

Again, we had in the region of 40 responses to these proposals. Most were supportive,
but around 10 respondents said they did not agree that it was appropriate to disclose
wind-down arrangements to investors. Several reasons were given, for example:

e other financial institutions are not required to share their wind-down plans

e investors may misinterpret an update to the wind-down policy as a signal that a
platform is facing difficulties

e itwould be athreat to intellectual property

e it may give investors a false sense of security

e investorswould notread it.

A few said that summary information only should be disclosed. Some also commented
that the circumstances around the failure of a platform can be considerable and varied.
This made it more likely that the actions taken in response to platform distress would
differ from what was contemplated in its published plan.
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Other suggestions included:

e publication of a communications strategy that details the information to be
disclosed in different scenarios (for example, when a platform is operating healthily
and when in distress)

e adding context for wind-down disclosures to make them meaningful (adding for
example, probabilities, degrees of failure, likely mitigation)

Our response:

We have finalised the changes as consulted on.

There is an existing requirement for P2P platforms to have wind-down
plans (SYSC 4.1.8AR), which includes a requirement for platforms to
notify investors of their wind-down arrangements, or when changes to
the arrangements are made (SYSC 4.1.8BR).

If the plans involve another firm stepping in to wind down the
management and administration of P2P agreements, the lenders must
be informed of the identity of that firm and how that firm will hold the
lenders' money.

This means platforms should be providing much of this information
already. Our changes strengthen the current rules to make it clearer
that relevant information should be provided to customers, at a pointin
the customer journey that allows customers to understand a platform’s
wind-down arrangements and consider the risks before they decide to
invest.

This does not necessarily mean that full plans need to be disclosed.
Summary information is acceptable, aslong as it includes relevant
information to ensure investors understand what would happen to their
investment if the platform triggered their wind-down arrangements. It is
also understood that unforeseen circumstances may arise that cause a
platform to deviate from its plans.

We agree that consideration of client communications is important.
Chapter 4.2 of the WDPG covers this subject. We have added a cross
reference to the WDPG to address this point.

Investment information

As with the previous disclosure proposals, we received around 40 responses on this
topic, with most saying they agreed. However, just over half requested clarificationin a
few areas.

Some of the comments on this topic related to matters considered in the context of
our RMF proposals, for example, matters relating to target rates of return and pricing
(see paragraphs 2.2—-2.11). Other points raised included those set out below.
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Some thought that asset-backed loans and others supported by security needed to be
reflected better in disclosures. For example, disclosure of actual losses in addition to defaults
was suggested. This would reveal circumstances in which losses in the event of a default were
materially covered by proceeds from the enforcement of security.

In relation to target rates of return, some thought it was not appropriate for investors to be
shown minimum and maximum interest rates for individual loan agreements in a P2P portfolio
where the platform selects agreements on behalf of the investor. They argued that this could
be misleading where investors choose to invest based on a target rate of return. Also, some
said that disclosure of pricing and fee data at individual loan level, rather than at an aggregate
level by P2P portfolio, would be confusing to investors. As an additional matter, some thought
the disclosure of annual percentage rate (APR) and borrower fees were not relevant to the
investment or the credit risk taken by investors.

We were also asked to consider the impact of disclosures on borrowers, including their other
financial interests and relationships.

Finally, a small number said that platforms operating an auction process would find it difficult to
provide information on monthly repayments, total amount borrowed and actual return.

Our response:

Overall, we have largely finalised the investment disclosure rules as consulted
on, but with some amendments. We have also added a rule to clarify that those
platforms operating an auction business model need to provide a summary
description of how the final price will be set.

We have considered the feedback suggesting the disclosure of loss data. We
acknowledge that there may be merit in this, particularly since not all defaults may
resultinlosses. Furthermore, platforms’ service offerings will differ by the nature
of any security held against the P2P loans that they facilitate.

However, losses should anyway be reflected in the performance data that
platforms are required to provide under the new rules. We are also mindful of the
need to take a proportionate approach and of the feedback that we should be
careful not to overwhelm investors with information. We will nevertheless keep
this under review.

We note that our rules do not prevent platforms publishing loss data, where they
consider this to be appropriate. Such data may be disclosed both before and after
the realisation of security held against P2P loans. Where loss data are provided,
however, we note that it would be misleading to include payments from any
contingency fund.

On arelated point, we have finalised our rules on disclosure of data on past
performance. We have added guidance to make it clear that it should not include
payments made to lenders from a contingency fund. We have also said that
platforms should take into account the effect of commissions, fees and other
charges (COBS 18.12.40G).

Our changes do not prohibit platforms from disclosing aggregate information.
However, pricing and fee data should also be made available to investors at an
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individual loan level at any point in time. Similarly, investors should be able to
access information on an individual loan interest rate at any point in time, even if
the decision to invest was made on the basis of an aggregate target rate of return.

We consider it important that investors are able to access data on APR and
borrower fees for individual P2P loans, as this gives more granular information
than a risk grading, for example. This information will help investors to understand
the nature of their investment risk, and help them to make comparisons between
platforms and investments.

The implications of disclosing a borrower's default for that borrower's other
financial investments are mitigated by the fact that disclosure is to be made

to relevant investors only. Furthermore, platforms are not required to disclose
situations where the borrower is only in technical default under the relevant
finance documents. Disclosure will only be required (under COBS 18.12.31 R (11))
where:

o The platform considers that the borrower is unlikely to meet its obligations
under the P2P agreement without the platform enforcing any relevant security
interest. The section on 'Standardising the definition of default’ below, also
refers to this.

¢ The circumstances of the borrower fall within the definition of default set outin
the Handbook Glossary

Standard format for P2P disclosures about the services provided and
investment opportunities

We asked a question for discussion purposes, on whether it would be helpful to consumers and
industry to have a standard format for P2P disclosures. Around 40 responses were received

to this question. Most agreed in principle that this would be useful, but there was considerable
recognition of the difficulty in achieving this. There was also some concern that a standardised
format would be too inflexible.

This was primarily due to the diversity of business models and asset types, meaning
comparisons would unlikely be like for like.

Our response:

In conclusion, due to the range of views and clear difficulty in standardising
information in a meaningful way for a diverse sector, we are not proposing to
develop a standard template. However, we will keep this under review. (Section
entitled 'Information on the role of the platform' also refers to this).

Standardising the definition of default

One respondent suggested that the proposed definition of default should be broadened to
include circumstances in which a borrower was likely to default, even if the technical conditions
for default had not yet been met. That s, aloan could be considered to be in default before the
borrower has exceeded the contractual payment due date by more than 90 days, or 180 days
for property P2P loans. A similar concept of default is found in the definition of default in the
Capital Requirements Regulation (Article 178 of Regulation (EU) No 575/2013).
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Some respondents also:

e said there may be meritin requiring P2P lenders in the property market to also

report non-performing loans after 90 days, provided that the definition of default
stands at 180 days, to enable investors to make comparisons with other P2P
investment propositions

o asked if this definition would be applied to regulatory reporting (eg FINO70 Report,

Question 6 ‘Average actual default rate over the reporting period’).

Our response:
We have finalised the definition of default as consulted on.

We agree that there is value in early disclosure of P2P loans that, while
not contractually in default, are either non-performing or unlikely to be
repaid without recourse by the firm to actions such as realising security.
If aloanis likely to default, a platform should not wait 90 days (or 180 days
for property P2P loans) before revaluing it and disclosing details of that
loan in its ongoing disclosures to investors.

However, since there is an element of judgement in the determination
of whether aloanis likely to default, we consider that changing the
definition of default could make it difficult to compare the default ratios
of different platforms. It could also create confusion in relation to other
actions that flow from the definition of default.

Instead, we have amended the rule that requires platforms to give
investors information on defaults to require additional disclosure of
P2P loans that are likely to default (COBS 18.12.31 R (11)). Providing
this disclosure alongside information on defaults will give investors a
clear picture of likely additional defaults, which could lead to losses. Our
response to 'Investment information' disclosures, also refers to this.

We have also added a requirement for platforms that set the price of a
P2P agreement, to carry out a valuation of a P2P agreement where the
platform considers the borrower is unlikely to pay its obligations under
the P2P agreement (COBS 18.12.16 R). This is explained in our response
following paragraph 2.11 in relation to the RMF.

In relation to property loans, we have not at this time added a further
disclosure requirement in relation to non-performing P2P loans after
90 days, as suggested in feedback. We consider that the additional
requirements regarding disclosure of likely defaults, as explained above,
go some way to addressing this point. We also note that our rules do
not prevent platforms from publishing such data where they consider it
appropriate to do so.

We confirm that the definition of default should also be applied
when P2P platforms report information about their defaults under
regulatory reporting requirements.
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Contingency funds
Most of the respondents to this question agreed with the proposals.

The few that disagreed, mainly did so because they did not agree that contingency
funds should be permitted at all.

Other comments included:

e It should not be necessary to notify investors every time a loan defaults where the
contingency fund pays the investor immediately (rather than waiting for a lengthy
delinquency period before paying out).

o Disclosure requirements should only apply to advertised (and committed)
contingency funds, and not to payments a platform decides to cover from its own
capital on behalf of a borrower, on an occasional basis.

o Disclosures should preclude cases where the fund covers short-term imbalances,
such as if it pays sums that the borrower subsequently repays within a short period
of time.

Our response:

We consider no changes to our proposed policy is necessary and
accordingly the finalised rules are as consulted on.

Disclosure of default information per agreement is important to ensure
lenders are aware of the investment risks, whether or not the payment is
covered by a contingency fund.

Our rules will not prevent factual information being disclosed about the
amount of losses paid out by a contingency fund, but past performance
information should only reflect payments made by borrowers.

Platforms can make discretionary payments to cover a client's losses
out of their own capital/balance sheet, and we do not expect platforms
to disclose this up front. However, contingency funds are set up by
platforms for a specific purpose, at a cost to investors and/or lenders and
marketed as a benefit. Therefore, full transparency is appropriate.

We do not consider changes are needed to address sums paid late by
borrowers. Past performance (when quoted) must be based on actual
amounts repaid by borrowers at that time. The rule does not exclude

late payments.

Commencement arrangements

In CP18/20 we proposed the new rules should come into force 6 months after the
date of publication of the PS. There was generally a mixed response among the 36
respondents as to whether 6 months would be sufficient time for platforms to prepare.

I
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Most (around 20) said they agreed or thought 6-months would likely be sufficient.
Around 10 suggested that more time would be appropriate (for example, up to 12

months), with some of these saying smaller platforms may need more time. A few
expressed concerns about any delay in implementation, given the potential harms
identified.

Our response:

We think these are important changes that will reduce harm to
investors, and taking into account feedback consider that a 6-month
commencement period is a reasonable period within which platforms
will be able to make the changes they need to, in order to comply with
the new rules applicable to them.

Feedback to our cost benefit analysis

We received 15 responses to our CBA guestion. Of these, a small number agreed with
our CBA, while most said we had under-estimated costs to platforms. Two platforms
said we had underestimated the costs (for discretionary platforms) by 3 to 5 factors.
Taking this into account, the impact on total cost estimates is an increase from
£24,485 to an upper bound of £122,425

One platform said the retention costs for a back-up service provider had not been
included and will be in the region of £6k to £30k per annum. One said the governance
proposals did not allow for the salary of independent Heads of risk, compliance and
audit.

A small number of respondents raised concerns about the impact of our proposals to
introduce marketing restrictions on competition.

Ourresponse:

We do not consider that the increase to estimated costs that results
from taking account of the feedback on the CBA is material.

In relation to the costs of having a back-up service provider in place, we
have not costed this in our CBA as we are not prescribing this approach.
Having a back-up service provider is one of several ways that a platform
may choose to meet the existing requirement to have wind-down
arrangements in place.

In relation to the governance proposals, not all platforms will need to
have independent heads of risk, compliance and audit. For those that do,
not all will need to recruit new staff (for example, they may already have
suitably qualified staff within the work place), but some may. We did not
quantify this costin our CBA as it was not reasonably practicable to do
so. The limited response on this point would suggest that the impact is
unlikely to significantly exceed the total cost estimates in CP18/20.
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Finally, we consider that requirements on marketing restrictions
are proportionate to the need to provide an appropriate degree of
protection for consumers and are unlikely to impose any significant
competitive disadvantage to platforms in the sector.
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3 Investment-based crowdfunding
platforms

In CP18/20, we discussed rules relevant to investment-based crowdfunding platforms.
In particular, we discussed the rules relevant to the promotion of non-mainstream
pooledinvestments (NMPI) and NRRS. In this chapter, we summarise the comments
we received, and our planned next steps.

Identifying investors who can receive promotions for NMPIs or
NRRSs

Our CP discussed our expectations in relation to the restrictions applying to firms
when they communicate financial promotions for NMPland NRRS. These restrictions
mean that only certain types of promotions can be communicated to certain types of
retail client.

Respondents to this section said that our rules set different expectations under the
NMPI and NRRS regimes as to the checks or evidence-gathering that firms must
undertake to satisfy themselves of a client’s classification (ie 'high net worth' (HNW),
'sophisticated’ or (for NRRS only) restricted investor' status).

It was noted that the NMPI rules explicitly require firms to take ‘reasonable steps' to
establish that a person falls within a particular category (ie is a HNW or sophisticated
investor etc.). If a firm meets these requirements, its subsequent financial promotion
is exempt from the marketing restrictions set out in the Handbook and can be sent to
those recipients (COBS 4.12.4 R (3)(a)).

In contrast, it was noted that the rule relevant to the promotion of NRRS (COBS 4.7.7 R)
did not explicitly set out such a requirement to take reasonable steps'.

In addition to noting this difference, firms requested more clarity on what constituted
'reasonable steps' for this purpose.

Response and next steps

Theissues raised in the above feedback do not solely impact investment-based
crowdfunding firms, but a range of sectors. As aresult, we are considering these
comments in a broader context. This will include, where appropriate, consideration of
the approach to be expected of P2P platforms which may update further the revised
rules set out in this PS.

We expect to be able to comment further in due course. If we conclude that additional
rules and guidance are needed, we will consult on our proposals.


https://www.fca.org.uk/publication/consultation/cp18-20.pdf
https://www.handbook.fca.org.uk/handbook/glossary/G3064.html?starts-with=N
https://www.handbook.fca.org.uk/handbook/glossary/G3363.html?starts-with=N
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4 P2P platforms: mortgages and home
finance

Background

4.1 Thereis currently no UK P2P market for regulated home finance. We are aware that
some P2P platforms are considering moving into residential secured lending. If they
did this, we think that they would be likely to be carrying on the regulated home
finance arranging activity. They would, therefore, be subject to parts of our Mortgage
and Home Finance: Conduct of Business sourcebook (MCOB) rules and other FCA
Handbook rules.

4.2 However, the business models of these P2P platforms might mean that nobody has
responsibility for the regulated home finance lending or providing activity. This is
because it would be possible for a P2P platform to facilitate a home finance product
where some or all of the investors are not required to be authorised as home finance
providers.

4.3 This means that a home finance consumer using a P2P platform may not receive the
same level of consumer protection that it would if the provider were authorised.

4.4 In Chapter 7 of the consultation paper, we proposed that where a P2P platform
facilitates home finance products and at least one of the investors is not required to be
authorised as a home finance provider, the platform must comply with our MCOB rules
as if it were the provider.

Specific Proposals

4.5 We proposed to apply the following MCOB rules to P2P platforms when facilitating
home finance products and at least one of the investors is not required to be
authorised as a home finance provider:

e MCOB 11 which requires a home finance provider to assess whether a consumer
can afford the sums due prior to entering into the home finance contract or making
a variation to the terms of the contract.

e MCOB 13 onarrears, payment shortfalls and repossessions.

e MCOB 6 and 7 relating to offer stage and post-contractual disclosure rules.

e Relevantrulesin MCOB 4 and 5 relating to pre-contractual disclosure.

e MCOB 12 onfees and charges, including early repayment and payment shortfall
charges.

e Relevantrulesin MCOB 10 or 10A which set out the method for calculating the
APR, or if the platform chooses, the APRC associated with the product.

e MCOB 2 general conduct of business rules.

e MCOB 3A governing how a firm communicates financial promotions to home
finance consumers.


https://www.handbook.fca.org.uk/handbook/MCOB.pdf
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o QOurdatareporting rulesin chapter 16 of the Supervision manual (SUP), including
transaction level sales data, data on the performance of the back book, aggregated
data returns covering a firm's home finance administration and providing activities,
and data on the provision of intermediary services.

Feedback and our response

We received 19 responses to our proposals from P2P platforms, industry bodies
representing P2P platforms and more traditional home finance lenders, an academic,
and the FCA's Consumer Panel. The feedback was broadly supportive of our aim to
provide a similar level of consumer protection to consumers using a P2P platform.
The responses highlighted only a small number of concerns. We will not be making any
changes to the proposed home finance rules.

Several respondents thought that platforms should be able to rely on the affordability
assessment carried out by any regulated firm offering finance alongside the
unregulated providers This suggests some misunderstanding of our consultation
proposal. The effect of our proposal is that the regulated provider(s) and the platform
are expected to assess the separate portions of the overall funding that they are
providing or facilitating.

One P2P platform believed that we should hold platforms solely responsible for

any home finance or consumer credit made available through them, even where

the providers are regulated firms. This is a broader point than the one on which we
consulted, and would be inconsistent with the Mortgage Credit Directive (MCD) and
the Consumer Credit Directive which require obligations to be placed on creditors (for
example, to undertake an assessment of the borrower's creditworthiness).

Two trade bodies objected to the flexibility we proposed to give P2P platforms to use
either EU or national disclosure documents. However, this flexibility is already available
to established providers when a product disclosure is not required by the MCD.

Two trade bodies considered that P2P platforms should not have lower capital
requirements than non-bank lenders. We do not believe that the prudential
requirements for P2P platforms facilitating home finance gives P2P platforms a
competitive advantage given the differences in the risks of the respective business
models.

Cost benefit analysis

Only one comment was received that was critical of the cost benefit analysis (CBA), the
respondent believing that the we had underestimated the level of potential harm.

As we are not making any changes to the consultation proposals, we have not updated
the CBA.
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Annex 1

List of non-confidential respondents

A Dunsmore

Abundance Investment Ltd
Andrew Wallace

Assetz Capital

Building Societies Association

Business Agent Ltd

Bates Wells & Braithwaite London LLP

CaptialStakers Ltd

CBI

Compete to Win

Consumer Panel

Crowd for Angels Ltd
CrowdProperty Ltd

Downing LLP

Edinburgh Alternative Finance Ltd
e-Money Capital Ltd

eMoneyHub Ltd

Financial Services Consumer Panel
Folk2Folk Ltd

Funding Circle

Gjisbert Koren

Graham Hewson

John Harrison

Landbay
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Lend & Borrow Trust Company Ltd

Lending Works

Medici Legal Advisors Ltd
MoneyThing Capital Ltd
Octopus Co-Lend Ltd

Peer 2 Peer Finance Association
Patrick Heaton

Professor Alistair Milne
Property Wires Crowdfunding
Ratesetter

Rebuilding Society Ltd
Seedrs Ltd

Simple Crowdfunding

The House Crowd Ltd

TISA

Triodos Bank

UK Finance

The UK Crowdfunding Association

Wealth Harbour Services Ltd

Zopa Ltd
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Annex 2

Abbreviations used in this paper

APR Annual percentage rate

CASS Client Assets sourcebook

CBA Cost benefit analysis

CEO Chief executive officer

COBS Conduct of Business sourcebook

CP Consultation Paper
Loan-based (‘peer-to-peer’') and investment-based crowdfunding

CP18/20 platforms: Feedback on our post-implementation review and
proposed changes to the regulatory framework

DOFP Direct offer financial promotion

EU European Union

FSCS Financial Services Compensation Scheme

FSMA Financial Services and Markets Act 2000

HNW High-net worth

IB platforms Investment-based crowdfunding platforms

MCD Mortgage Credit Directive

MCOB Mortgage and Home Finance Conduct of Business sourcebook

NMPI Non-mainstream pooled investments

NRRS Non-readily realisable securities

P2P Peer-to-peer

P2P loan P2P agreement

P2P Platforms

Loan-based crowdfunding platforms

PS

Policy Statement
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RMF Risk Management Framework
SM&CR Senior Managers and Certification Regime
SME Small and medium-sized enterprises
SMF Senior manager function
Senior Management Arrangements, Systems and Controls
SYSC
sourcebook
WDPG The Wind-down Planning Guide

We have developed the policy in this Policy Statement in the context of the existing UK and EU
regulatory framework. The Government has made clear that it will continue to implement and apply
EU law until the UK has left the EU. We will keep the proposals under review to assess whether any
amendments may be required in the event of changes in the UK regulatory framework in the future.

All our publications are available to download from www.fca.org.uk. If you would like to receive this
paper in an alternative format, please call 020 7066 7948 or email: publications_graphics@fca.org.uk
or write to: Editorial and Digital team, Financial Conduct Authority, 12 Endeavour Square, London E20
1JN



<>

PS19/14
Appendix 1

Search Q °€ ‘m IV

Financial Conduct Authority
Loan-based (‘peer-to-peer’) and investment-based crowdfunding platforms: Feedback to CP18/20 and final rules

Appendix 1
Made rules (legal instrument)



FCA 2019/69

OPERATING AN ELECTRONIC SYSTEM IN RELATION TO LENDING (PEER-
TO-PEER LENDING) INSTRUMENT 2019

Powers exercised

A. The Financial Conduct Authority (“the FCA”) makes this instrument in the exercise
of the following powers and related provisions in the Financial Services and Markets
Act 2000 (“the Act”):
(2) section 137A (General rule-making power);
(2) section 137R (Financial promotion);
3) section 137T (General supplementary powers); and
4) section 139A (Power of the FCA to give guidance).

B. The rule-making powers listed above are specified for the purpose of section 138G(2)
(Rule-making instruments) of the Act.

Commencement

C. This instrument comes into force on 9 December 2019.

Amendments to the Handbook

D. The modules of the Financial Conduct Authority’s Handbook of rules and guidance

listed in column (1) below are amended in accordance with the Annexes to this
instrument listed in column (2).

(1) (2)
Glossary of definitions Annex A

Senior Management Arrangements, Systems and Controls sourcebpokAnnex B
(SYSC)

Conduct of Business sourcebook (COBS) Annex C
Citation
E. This instrument may be cited as the Operating an Electronic System in Relation to

Lending (Peer-to-Peer Lending) Instrument 2019.

By order of the Board
30 May 2019
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Amendments to the Glossary of definitions

In this Annex, underlining indicates new text and striking though indicates deleted text,
unless otherwise indicated.

Insert the following new definitions in the appropriate position. The text is not underlined.

credit risk assessment

contingency fund

contingency fund policy
outcomes statement

P2P portfolio

P2P resolution manual

risk management
framework

target rate

the assessment required by COBS 18.12.5R.

(in relation to an operator of an electronic system in relation to
lending) a fund, trust, body corporategregated account or any
other arrangement used for the purpose of making payments to a
lender when a borrower does not meet its obligations under a
P2P agreement

the policy required by COBS 18.12.35R.
the statement required by COBS 18.12.21R.

a collection of agreements that consist wholly of P2P
agreement®r a combination of P2P agreemeatsd non-P2P
agreementsgacilitated by an operator of an electronic system in
relation to lending with the aim of achievingarget rate for a
lender.

the manual required by SY8Q.8DBR.
the framework required b§OBS 18.12.18R.
the overall rate of return, however expressed, that an operator of

an electronic system in relation to lending offers, in whatever
manner, to aim to achieve for a lender usifiRR& portfolio.

Amend the following definitions as shown.

default

(1) (inrelation to the IRB approach and for the purposes of
BIPRU) has the meaning in BIPRU 4.3 (The IRB
approach: Provisions common to different exposure
classes).

(2) (in MIPRU for any credit obligation a borrower has with
a firm, an event where:

(@) the borrower is past the contractual payment due
date by more than 90 days; and
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(b) the firmreasonably considers that the borrower is
unlikely to pay or otherwise fulfil its credit
obligations to the firm

(3) (inrelation to an operator of an electronic system in
relation to lending) an event where:

(@) Inrespect of a P2P agreement that is not secured on
property, the borrower is past the contractual
payment due date by more than 90 days; or

(b) inrespect of a P2P agreemehat is secured on
property, the borrower is past the contractual
payment due date by more than 180 days.

management body (1) (other thanin (2) or (3)) (in accordance with article 3(7) of
CRDand article 4.1(36) of MiFIPpthe governing body
and senior personn&ho are empowered to set the
person’sstrategy, objectives and overall direction, and
which oversee and monitor management decision-making
in the following:

(@) acommon platform firigin relation to the
requirements imposed by or under MiFbD
MiFIR); or

(b) arecognised investment excharge
(c) adatareporting services provider

(2) (in COLLand in SYSQ9E and in accordance with article
2(1)(s) of the UCITS Directiyethe governing bodgf a
management compaiwy depositaryof a UCITS scheme
or an EEA UCITS schemas applicable, with ultimate
decision-making authority comprising the supervisory and
the managerial function or only the managerial function, if
the two functions are separated.

(3) (inrelation to an operator of an electronic system in
relation to lending) the governing bodyth ultimate
decision-making authority comprising the supervisory and
the managerial function or, if the two functions are
separated, only the managerial function.

price (1) (in COLL) (in relation to a uniin an authorised fund) the
price of the unitalculated in accordance with COBL3
(Valuation and pricing).

(2) (in COBS) (in relation to an operator of an electronic
system in relation to lending):
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(a) atorigination of a loan in relation to which a P2P
agreements made, the interest rate to be paid by the
borrower to the lender in respect of that P2P

agreement

(b) inrelation to any transaction after the origination of
a loan in relation to which B2P agreemers made,
the amount to be paid (or, where the context
requires, that was paid), for the present value of the
principal and the interest rate to be paid by the
borrower, in respect of that P2P agreement

any function within a common platform firat is
responsible for the supervision of its senior persannel

(in relation to a management compamy in accordance
with article 3(6) of the UCITS implementing Direc)itiee
relevant personsr body or bodies responsible for the
supervision of its senior personreatd for the assessment
and periodic review of the adequacy and effectiveness of
the risk management process and of the policies,
arrangements and procedures put in place to comply with
its obligations under theCITS Directive

(in relation to an operator of an electronic system in
relation to lending) any function within the firtlat is
responsible for the supervision of its senior persannel
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Annex B
Amendments to the Senior Management, Systems and Controls sourcebook (SYSC)

In this Annex, underlining indicates new text and striking through indicates deleted text.

1 Annex 1 Detailed application of SYSC

Part 3

Table A: Application of the common platform requirements in SYSC 4 to SYSC 10

Provision COLUMN A COLUMN A+ | COLUMN A++ COLUMN B
SYSC 4 Application to a| Application to | Application to a| Application to all
common a UCITS full-scope UK | other firms apart
platform firm management | AIFM of an from insurers, UK
other than to a company authorised AIF | ISPVs, managing
UCITS agents, the
investment firm Society, full-scope
UK AIFMs of
unauthorised
AlFs, MiFID
optional
exemption firms,
and third country
firms
SYSC 4.1.8G
SYSC 4.1.8AR | Applies as a rule Not applicable | Not applicable | Applies as a rule
only to an only to an
operator of an operator of an
electronic electronic system
system in in relation to
relation to lending
lending
SYSC 4.1.8CG| Applies as Not applicable | Not applicable | Applies as
guidance only to guidance only to
an operator of an operator of an
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an electronic

electronic system

system in in relation to
relation to lending
lending

SYSC 4.1.8DG| Applies as Not applicable | Not applicable | Applies as

quidance only to

an operator of
an electronic

quidance only to
an operator of an
electronic system

system in in relation to
relation to lending
lending

SYSC Applies as Not applicable | Not applicable | Applies as

4.1.8DAG guidance only to guidance only to
an operator of an operator of an
an electronic electronic system
system in in relation to
relation to lending
lending

SYSC Applies as a rule Not applicable | Not applicable | Applies as a rule

4.1.8DBR only to an only to an
operator of an operator of an
electronic electronic system
system in in relation to
relation to lending
lending

SYSC Applies as a rule Not applicable | Not applicable | Applies as a rule

4.1.8DCR only to an only to an
operator of an operator of an
electronic electronic system
system in in relation to
relation to lending
lending

SYSC Applies as a rule Not applicable | Not applicable | Applies as a rule

4.1.8DDR only to an only to an
operator of an operator of an
electronic electronic system
system in in relation to
relation to lending
lending

SYSC 4.3.1R

SYSC 4.3.2R Not applicable Rule Not applicable Guidance-- (but:

(a) applies as a
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rule to an operatot
of an electronic
system in relation
to lending; and (b)
not applicable to
incoming EEA
firms, incoming
Treaty firmsor
UCITS qualifiers

SYSC 4.3.2AG| Not applicable Not applicable  Not applicahle Guidance (but not
applicable to
incoming EEA
firms, incoming
Treaty firmsof
UCITS qualifiers
or an operator of
an electronic
system in relation

to lending)

[Editor’'s note the text in this table takes no account of the amendments in PS19/5 ‘Brexit
Policy Statement: Feedback on CP18/28, CP18/29, CP18/34, CP18/36 and CP19/2’
(February 2019).]

Provision COLUMN A COLUMN A+ | COLUMN A++ COLUMN B

SYSC 6 Application to a| Application to | Application to a| Application to all
common a UCITS full-scope UK | other firms apart
platform firm management AIFM of an from insurers, UK
other than to a company authorised AlIF | ISPVs, managing
UCITS agents, the
investment firm Society, full-scope
UK AIFMs of
unauthorised
AlFs, MIiFID
optional
exemption firms,
and third country
firms
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SYSC 6.1.1AG

SYSC 6.1.2R Not applicable Rule Not applicable Guidance, but
applies as a rule to
an operator of an
electronic system
in relation to

lending

SYSC 6.1.2AG| Not applicable Not applicable  Not applicable Guidance, bl
does not apply to

an operator of an

electronic system

in relation to

lending

—+

SYSC 6.1.3R Not applicable Rule Not applicable Guidance, but
applies as a rule to
an operator of an
electronic system
in relation to

lending.

For firmsother
than an operator
of an electronic
system in relation
to lending, this
Fhis provision
shall be read with
the following
additional
sentence at the
start. “Depending
on the nature,
scale and
complexity of its
business, it may
be appropriate for
a firmto have a
separate
compliance
function. Where a
firm has a separat
compliance
function, the firm
should also take
into account SYSC
6.1.3R and SYSC
6.1.4R as

[¢)
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guidance.”

SYSC 6.1.3AG| Not applicable Not applicable  Not applicable Guidance, bl
does not apply to
an operator of an
electronic system
in relation to

lending

—+

SYSC 6.1.4R Not applicable Rule Not applicable (1), (3) and (4):
Guidance;

(2):

- Rule for firms
which carry on
designated
investment
busineswith or
for retail clientsor
professional
clients

- Guidance for all
other firms

Applies as a rule
to an operator of
an electronic
system in relation

to lending.
SYSC 6.1.4-AG
SYSC 6.1.5R Not applicable Rule Not applicable - Guidance, but

applies as a rule to
an operator of an
electronic system
in relation to

lending

- “investment
services and
activities shall be
read as “financial
services and
activities”

SYSC 6.1.6G Not applicable Not applicahle  Not applicahle Guidance, but
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does not apply to
an operator of an
electronic system
in relation to

lending

SYSC6.1.7R

SYSC 6.1.8G Not applicable Not applicahle  Not applicable Only applies|to an
operator of an
electronic system
in relation to
lending

SYSC 6.2.1R Not applicable Rule Not applicable Guidance, but
applies as a rule to
an operator of an
electronic system
in relation to

lending

SYSC 6.2.1AG| Not applicable Not applicable  Not applicable Guidance, bt
does not apply to
an operator of an
electronic system
in relation to

lending

—+

Provision COLUMN A COLUMN A+ | COLUMN A++ COLUMN B

SYSC 7 Application to a| Application to | Application to a| Application to all
common a UCITS full-scope UK | other firms apart
platform firm management| AIFM of an from insurers, UK
other than to a company authorised AIF | ISPVs, managing
UCITS agents, the
investment firm Society, full-scope
UK AIFMs of
unauthorised
AlFs, MiFID
optional
exemption firms,
and third country
firms

SYSC 7.1.1G
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SYSC 7.1.2R Not applicable Rule for a | Not applicable Guidance, but
UCITS applies as arule t
investment firm an operator of an
in relation to its electronic system
non-MiFID in relation to
business lending
otherwise
guidance

SYSC 7.1.2AG| Not applicable Not applicabléot applicable Guidance, but
toa UCITS does not apply to
investment an operator of an
firm; otherwise electronic system
guidance in relation to

lending

SYSC 7.1.2BG

SYSC 7.1.3R Not applicable Rule for a | Not applicable Guidance, but
UCITS applies as a rule
investment firm for an operator of
in relation to its an electronic
non-MiFID system in relation
business to lending
otherwise
guidance

SYSC 7.1.4R Rule Rule for a Not applicable Guidance, but
UCITS applies as a rule t
investment an operator of an
firm; otherwise electronic system
guidance in relation to

lending

SYSC 7.1.4AG

SYSC 7.1.5R Not applicable Rule for a | Not applicable Guidance, but
UCITS applies as a rule t
investment firm an operator of an
in relation to its electronic system
non-MiFID in relation to
business lending
otherwise
guidance

SYSC 7.1.6R Not applicable Rule fora | Not applicable Guidance, but
UCITS applies as a rule t

investment firm

an operator of an

Page 11 of 40




FCA 2019/69

in relation to its

electronic system

non-MiFID in relation to
business lending
otherwise
guidance

SYSC 7.1.7R Not applicable Rule fora | Not applicable Guidance, but
UCITS applies as a rule t
investment firm an operator of an
in relation to its electronic system
nonMiFID in relation to
business lending
otherwise
guidance

SYSC 7.1.7AG| Not applicable Rule fora | Not applicable Guidance, but
UCITS does not apply to
investment an operator of an
firm; otherwise electronic system
guidance in relation to

lending

Table B: Application of the common platform requirements in SYSC 4 to 10 to MiFID
optional exemption firms and third country firms

Provision COLUMN A COLUMN B
MiFID optional exemption firms Third country firms
SYSC 4 (Note 1)

SYSC 4.1.8G

SYSC 4.1.8AR Rule Rule

SYSC 4.1.8CG Guidance Guidance

SYSC 4.1.8DG Guidance Guidance

SYSC 4.1.8DAG Guidance Guidance

SYSC 4.1.8DBR Rule Rule
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SYSC 4.1.8DCR ule

Py,
=
®

SYSC 4.1.8DDR ule

Py
=
®

Note = SYS@.1.8AR toSYSC4.1.8DDR apply as a ruler quidanceas indicated above,

only to an operator of an electronic system in relation to lending.

4.1

4.1.8

4.1.8A

4.1.8B

General organisational requirements

General requirements

G

Operators of electronic systems in relation to lending: arrangements to
administer loans in the event of platform failure

R (1) An operator of an electronic system in relation to lending must take
reasonable-steps-to-ensure that have arrangements are in place to
ensure that P2P agreements facilitated by it will-continue-to be have
a reasonable likelihood of being managed and administered, in
accordance with the contract terms between thedirdhits relevant
borrowerand lender customers, if at any time it ceases-te-earry on

the activity of operating an electronic system in relation to lending

manage and administer those P2P agreements

(2) Under (1), and wherever the requirement in (1) is referenced in the
FCA's rulesand guidancethe reference to P2P agreememsudes
any non-P2P agreemeirnicluded in a P2P portfolio.

(3) The arrangements under (1) must not be designed to prefer any
particular customers or class of customers for whom it manages and
administers P2P agreementsrmm-P2P agreements

R ------- alala X b (&3 - ifi --n-

HneleFP%P—ag%eemen@elete
{1) when such arrangements are made; or
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4.1.8C

be-managed-and-administered that are required to be put in place under

SYS(A.1.8AR may include any one or more of the following:

(1) entering into an arrangement with another finat has the
appropriate permissiore take over the management and
administration of P2P agreements if the operator ceases to operate
the electronic system in relation to lending and, where appropriate:;
oF

(a) obtaining prior and informed consent from lendikentsto
fund the continued cost of management and administration of
their respective loans, for example through increased
commissions; and/or

(b) obtaining prior and informed consent from lendkentsand
borrower clientsfor the transfer of the service of managing
and administration of P2P agreemefitsm the firmto that

other firm or
(2) holding sufficient collaterabHn-a-segregated-aceount to cover the cost

of management and administration while the loan book is wound
down, ensuring that the collateral is held through a structure that is
ring-fenced in the event of the firmissolvency; or

(3) entering into an arrangement for another toract as guarantor for
the-P2P-agreementghich-includes-a-legally-enforceable
arrangement-to-meetthe-costs-of- the-guarantee-in-full; or [deleted)]

(4) managing the loan book in a way that ensures that income from P2P
agreementsacilitated by the firms sufficient to cover the costs of
managing and administering those agreements during the winding
down process, taking into account the reduction of the loan pool and
fee income from it.

4.1.8D G _(1) When designing its arrangements, a felnould take into account
inselveney the general law to ensure that the insolvency of the firm
does not prejudice the operation of arrangements that the firm has
put in place.

(2) Afirm should consider the need to obtain professional advice on the
adequacy of its arrangements. For example, arfiay benefit from
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G

(5)
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obtaining legal advice or advice from a qualified insolvency
practitioner on the likelihood of its arrangements securing the
required outcome for continuity of management and administration
of P2P agreements

In assessing the adequacy of its arrangements, aHiooid
consider, in particular:

(a) whether any terms included in relevant contracts as part of its
arrangements are enforceable, for example terms in customer,
service and supplier contracts;

(b) the extent to which other practical obstacles could foreseeably
prevent the implementation of the arrangements or frustrate the
required outcome, including whether the fiwill be likely to
have sufficient financial resources to fund the implementation
of the arrangements at the relevant time;

(c) whether the arrangements make adequate provision for any
activities that are ancillary to the management and
administration of P2P agreementpon which the required
outcome is, or could be, dependent;

(d) whether, having regard to SY8Q.8AR(3), its arrangements
are designed so as not to produce a better outcome for its
customers who are party to hon-P2P agreements than for
customers who are party to P2P agreements

(e) whether its arrangements take into account any relevant
security arrangements in relation to loans; and

(f) whether its arrangements take into account any relevant tax
arrangements for lendefients

Firms are reminded of the disclosure requirements in COBS
18.12.28R (Information concerning platform failure).

Firms may find it useful to refer to tHe&CA’s Wind-down Planning
Guide WDPGQ when designing their arrangements.

In line with Principle1l1 and SURA5.3.8G (Communication with the

appropriate requlator in accordance with Principle 11), adirauld notify

the FCAIn writing if it is contemplating:

@
D)
3)

ceasing to manage and administer P2P agreements facilitated by it;

implementing its arrangements under SYMSICSAR; or

implementing any other arrangements that have a similar purpose.

An operator of an electronic system in relation to lending must produce

and keep up to date a P2P resolution manmugth contains information
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about the firnthat, in the event of the firmiasolvency, would assist in

resolving the firm’sdusiness of management and administration of P2P

agreementshat it has facilitated. For these purposes, the reference to P2P

agreementincludes anyhon-P2P agreemercluded in a P2P portfolio.

It must, as a minimum, include a written explanation of each of the

following:

)

how the firmconducts the business of management and
administration of P2P agreements that it has facilitated, what the
day-to-day operation of that business entails and what resources
would be needed to continue that business if thedeased to carry
it on, including a specification of:

(a) critical staff and their respective roles;

(b) critical premises;

(c) the firm'sIT systems, including details of data storage and data
recovery arrangements;

(d) the firm'srecord-keeping systems, including how records are
organised;

(e) all relevant bank accounts and payment facilities;

() all relevant personeutside of the firmand their respective
roles, including any outsourced service providers;

(g) all relevant legal documentation, including customer, service
and supplier contracts;

(h) the firm’s group, using a structure chart showing:

() the legal entities in the group;

(i)  the ownership structure of those entities; and

(i)  the jurisdiction of those entities; and

(i) how the firmholds and manages any security for loans;

the steps that would need to be implemented under the arrangements
in place under SYSL€1.8AR in order for P2P agreemeifiggilitated
by the firmto continue to be managed and administered;

any terms in contracts that may need to be relied on to ensure P2P
agreements facilitated by it will continue to be managed and
administered under those arrangements; and

how the firm’ssystems can produce the detail specified in COBS
18.12.31R (Ongoing disclosures) for each P2P agreefaeititated

by it.
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An operator of an electronic system in relation to lending must put in
place arrangements to ensure thaPRB® resolution manual would be
immediately available to:

(1) an administrator, receiver, trustee, liquidator or analogous officer
appointed in respect of it or any material part of its property; and

(2) the FCA on request.

A operator of an electronic system in relation to lending must store its
P2P resolution manuah the same place as its CASS resolution ghck
CASS 10 (CASS resolution pack) applies to it.

Responsibility of senior personnel

R A firm that is amanagement compawy an operator of an electronic

system in relation to lending, must ensure that:

(1) its senior personnekceive on a frequent basis, and at least annually,
written reports on the matters covered by SYSC 6.1.2Rte SYSC
6.1.5R, SYSC 6.2.1R, SYSC 7.1.2R, SYSC 7.1.3R and SYS@07.1.5R
S¥SC 7.1.7R, indicating in particular whether the appropriate
remedial measures have been taken in the event of any deficiencies;
and

(2) the supervisory function, if any, receives on a regular basis written
reports on the same matters.

Compliance, internal audit and financial crime

Compliance

R A firm that is a management compangn operator of an electronic

system in relation to lending must, taking into account the nature, scale

and complexity of its business, and the nature and range of financial
services and activities undertaken in the course of that business, establish,
implement and maintain adequate policies and procedures designed to
detect any risk of failure by the firto comply with its obligations under

the regulatory systenas well as associated risks, and put in place

adequate measures and procedures designed to minimise such risks and to
enable the FCAo exercise its powers effectively under the regulatory
system and, in respect of a management compamnable any other
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competent authority to exercise its powers effectively under the UCITS
Directive

Compliance function

R A firm that is a management company or an operator of an electronic

system in relation to lending must maintain a permanent and effective

compliance function which operates independently and which has the
following responsibilities:

(1) to monitor and, on a regular basis, to assess the adequacy and
effectiveness of the measures and procedures put in place in
accordance with SYSC 6.1.2R, and the actions taken to address any
deficiencies in the firm’'sompliance with its obligations; and

(2) to advise and assist the relevant persesponsible for carrying out
regulated activitieso comply with the firm’bligations under the
regulatory system

In order to enable the compliance function to discharge its responsibilities
properly and independently, a firm that is a management conopamy
operator of an electronic system in relation to lending must ensure that the
following conditions are satisfied:

(1) the compliance function must have the necessary authority,
resources, expertise and access to all relevant information;

(2) acompliance officer must be appointed and must be responsible for
the compliance function and for any reporting as to compliance
required by SYSC 4.3.2R;

(3) the relevant persorisvolved in the compliance functions must not
be involved in the performance of the services or activities they
monitor;

(4) the method of determining the remuneration of the relevant persons
involved in the compliance function must not compromise their
objectivity and must not be likely to do so.

R A firm that is a management compangn operator of an electronic
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system in relation to lending need not comply with SYSC 6.1.4R(3)
SYSC 6.1.4R(4) it is able to demonstrate that in view of the nature, scale
and complexity of its business, and the nature and range of financial
services and activities, the requirements under those rules are not
proportionate and that its compliance function continues to be effective.

»
[N
o

G The exemptions in SYSE1.5R are unlikely to apply to a firthat is an
operator of an electronic system in relation to lending where that firm
offers lenders a P2P portfolio with a target rate

6.2 Internal audit

6.2.1 R A firm that is amanagement compawy an operator of an electronic
system in relation to lending must, where appropriate and proportionate in
view of the nature, scale and complexity of its business and the nature and
range of its financial services and activities, undertaken in the course of
that business, establish and maintain an internal audit function which is
separate and independent from the other functions and activities of the firm
and which has the following responsibilities:

(1) to establish, implement and maintain an audit plan to examine and
evaluate the adequacy and effectiveness of the feystems,
internal control mechanisms and arrangements;

(2) toissue recommendations based on the result of work carried out in
accordance with (1);

(3) to verify compliance with those recommendations;

(4) toreportin relation to internal audit matters in accordance with
SYSC 4.3.2R.

7 Risk control

7.1 Risk control

7.1.2 R Afirm that is &CITS investment firm or an operator of an electronic
system in relation to lending must establish, implement and maintain
adequate risk management policies and procedures, including effective
procedures for risk assessment, which identify the risks relating to the
firm’s activities, processes and systems, and where appropriate, set the
level of risk tolerated by the firm
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Risk management

R A firmthatis &CITS investment firmr an operator of an electronic

system in relation to lending must adopt effective arrangements, processes

and mechanisms to manage the risk relating tdirtmés activities,
processes and systems, in light of that level of risk tolerance.

The management baafya common platform firmar of an operator of an
electronic system in relation to lending must approve and periodically
review the strategies and policies for taking up, managing, monitoring and
mitigating the risks the firms or might be exposed to, including those
posed by the macroeconomic environment in which it operates in relation
to the status of the business cycle.

A firm that is &CITS investment firmar an operator of an electronic
system in relation to lending must monitor the following:

(1) the adequacy and effectiveness offitme’s risk management
policies and procedures;

(2) the level of compliance by tHiem and its relevant persongith the
arrangements, processes and mechanisms adopted in accordance
with SYSC 7.1.3R,;

(3) the adequacy and effectiveness of measures taken to address any
deficiencies in those policies, procedures, arrangements, processes
and mechanisms, including failures by the relevant persons
comply with such arrangements or processes and mechanisms or
follow such policies and procedures.

A firm that is &CITS investment firmar an operator of an electronic

system in relation to lending must, where appropriate and proportionate in
view of the nature, scale and complexity of its business and the nature and
range of the investment services and activiliedertaken in the course of

that business, establish and maintain a risk management function that
operates independently and carries out the following tasks:

(1) implementation of the policies and procedures referred to in SYSC
7.1.2R to-S¥SC 7.1.5R; and

(2) provision of reports and advice to senior persommatcordance
with SYSC 4.3.2R.

Where a firm that is a UCITS investment firm or an operator of an
electronic system in relation to lending is not required under SYSC 7.1.6R
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to maintain a risk management function that functions independently, it
must nevertheless be able to demonstrate that the policies and procedures

which it has adopted in accordance with SYSC 7.thB¥SC 7.1.5R
satisfy the requirements of those ruexl are consistently effective.

Sch 1 Record keeping requirements

Sch 1.2
Handbook Subject of Contents of When record Retention
reference record record must be made period
SYSC3.2.20R
SYS(A.1.8DBR | Thefirm’s most | As stated in rule| When the P2P | None specified

recentP2P
resolution
manual

resolution (but see SYSC
manualis made | 4.1.8DCR)
or updated
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Annex C
Amendments to the Conduct of Business sourcebook (COBS)

In this Annex, underlining indicates new text and striking through indicates deleted text,
unless otherwise stated.

4 Communicating with clients, including financial promotions

4.7 Direct offer financial promotions

Non-readily realisable securities and P2P agreements

4.7.7 R (2 Unless permitted by COBS 4.7.8R, afimust not communicate
or approvea direct-offer financial promotion relating to a non-
readily realisable security, a P2P agreementP2P portfolio to
or for communication to a retail cliemtithout the conditions in
(2) and (3) being satisfied.

(2) The first condition is that the retail cliemgcipient of the direct
offer financial promotions one of the following:

@) certified as a ‘high net worth investor’ in accordance with
COBS 4.7.9R;

(b) certified as a ‘sophisticated investor’ in accordance with
COBS 4.7.9R;

(c) self-certified as a ‘sophisticated investor’ in accordance
with COBS 4.7.9R; or

(d) certified as a ‘restricted investor’ in accordance with
COBS 4.7.10R.

3) The second condition is that the fitself or:

(@) the person who will arranger dealin relation to the non-
readily realisable securityor

(b)  the person who will facilitate the retail cliebecoming a
lenderunder a P2P agreement oPaP portfolio,

will comply with theruleson appropriateness (see COBS 10 and
10A) or equivalent requirements for any application or order that
the firm orperson is aware, or ought reasonably to be aware, is in
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response to the direct offer financial promotion.

4.7.8 R A firm may ommunicateor approvea direct-offer financial promotion
relating to a non-readily realisable securityP2P agreement or a P2P
portfolio to or for communication to a retail clieiftt

(2) the firmitself will comply with the suitability rule¢COBS 9 and
9A) in relation to the investmeptomoted; or

(2) the retail clienthas confirmed before the promotion is made that
they are a retail cliendf another firmthat will comply with the
suitability rules(COBS 9 and 9A) in relation to thevestment
promoted; or

(3) the retail clienis a corporate finance contact a venture capital
contact
4.7.9 R (2 A certified high net worth investor, a certified sophisticated

investor or a self-certified sophisticated investor is an individual
who has signed, within the period of twelve months ending with
the day on which the communication is made, a statement in the
terms set out in the applicable riigted below, and as modified

by (2): D . ) o for “Non-

j j ts™:

(@ a) certified high net worth investor: COBS 4.12.6R,;
(2 b) certified sophisticated investor: COBS 4.12.7R;
(8c¢) self-certified sophisticated investor: COBS 4.12.8R.

(2) Each of the statements in (1), when used in relation to non-readily
realisable securitiesP2P agreements or a P2P portfolio, must, as
appropriate, be modified as follows:

(@ inall of the statements, any references to “non-mainstream
pooled investments” must be replaced with references to
“non-readily realisable securities” or “P2P agreements or
P2P portfolios”, as applicable;

(b) inthe statement in COBS 4.12.8R, the reference to
“unlisted company” must be replaced with a reference to
“P2P agreement or P2P portfolio”; and

(© in the statement in COBS 4.12.8R, the reference to
“private equity sector, or in the provision of finance for
small and medium enterprises” must be replaced with a
reference to “provision of finance, resulting in an
understanding of the P2P agreements or P2P porttolios
which the promotions will relate.”
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R A certified restricted investor is an individual who has signed, within the
period of twelve months ending with the day on which the communication
is made, a statement in the following terms, substituting “P2P agreements
or P2P portfolios” for “non-readily realisable securities”, as appropriate:

I®

Where a firmcommunicatesr approveslirect offer financial promotions
relating to both non-readily realisable securitesd P2P agreements or
P2P portfolios the condition in COBS 4.7.7R(2) may be satisfied by the
retail clientsigning a combined statement that meets the requirements in
COBS 4.7.9R or COBS 4.7.10R, as applicable, in respect of both non-
readily realisable securitieand P2P agreements P2P portfolios

I®

In relation to a P2P agreement aP2P portfolio, a firm may

communicate to a retail cliemformation about a P2P agreememta

P2P portfolio before needing to satisfy the conditions in COBS 4.7.7R(2)
and (3), provided that the defining elements of a direct offer financial
promotion are not present in that communication. This information may
comprise, without limitation, mandatory disclosures applicable to that firm
such as those set out in COBS 18.12.24R to 18.12.28R, including
information about:

1) the identity of the borrower(s);

(2) the priceor target rate provided they are accompanied by a fair
description of the anticipated actual return, taking into account
fees, default rates and taxation;

3) the term;
4) the risk categorisation; and
(5) a description of any security interest, insurance, guarantee or

other risk mitigation measures adopted by the.firm

Appropriateness (for non-MiFID and non-insurance-based investment
products non-advised services) (non-MiFID and non-insurance-based
investment products provisions)

Application

R  This chapter applies tdiran which arranger dealsin relation to a non-
readily realisable securityderivative or a warranwith or for a retalil
client, other than in the course of MIFID or equivalent third country
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businessor facilitates a retail clienbecoming a lender under a P2P
agreement and the firm aware, or ought reasonably to be aware, that the
application or order is in response to a direct offer financial promotion.

Assessing appropriateness: the obligations

P2P agreements

G (1 When determining whether a client has the necessary knowledge
to understand the risks involved in relation to a P2P agreearent
a P2P portfolio, a firm should consider asking thient multiple-
choice guestions that avoid binary (yes/no) answers and cover, at
least, the following matters:

(a) the nature of the clientsontractual relationships with
the borrower and the finm

(b) the client’s exposure to the credit risk of the borrower;

(©) that all capital invested in a P2P agreement or P2P
portfolio is at risk;

(d) that P2P agreements P2P portfolios are not covered
by FSCS;

(e) that returns may vary over time;

(0] that entering into a P2P agreement or investing in a P2P
portfolio is not comparable to depositing money in a
savings account;

(9) the characteristics of any:

() security interest, insurance or guarantee taken in
relation to the P2P agreements or P2P portfolio;
or

(i)  risk diversification facilitated by the firmor

iil contingency fund offered by the firior

(iv) any other risk mitigation measure adopted by the
firm:;

(h) that any of the measures in (g) adopted by the firm
cannot guarantee that the clievitl not suffer a loss in
relation to the capital invested;
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) that where a firnhas not adopted any risk mitigation
measures (such as those in (Q)), the extent of any capital
losses is likely to be greater than if risk mitigation
measures were adopted by the firm

) illiquidity in the context of a P2P agreement or P2P
portfolio, including the risk that the lender may be
unable to exit a P2P agreemdygfore maturity even
where the firm operates a secondary market;

(k) the role of the firm and the scope of its services,
including what the firm does and does not do on behalf
of lenders; and

(0] the risks to the management and administration of a P2P
agreement oP2P portfolio in the event of the firm’s
becoming insolvent or otherwise failing.

14 Providing product information to clients

14.3 Information about designated investments (non-MiFID provisions)

Firms advising on P2P agreements

14.3.7A G Examples of information a firagvising on P2P agreements or P2P
portfolios should provide to explain the specific nature and risks of a P2P
agreement oa P2P portfolio include:

14.3.7B G TFheguidanhce-COBS14.3- 7AG-is+elevant both-to-firmbich-are
ol ) . lati londi i Ivising on
P2P agreements.

When complying with the information requirements set out in this chapter
and other parts of the FCA Handboéikms advising on a P2P agreement

or a P2P portfolio may also wish to consider providing to retail clianis
other information that aaperator of an electronic system in relation to
lending must disclose in accordance with COBS 18.12.

Insert the following new section, COBS 18.12, after COBS 18.11 (Authorised professional
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firms). The text is not underlined.

18.12

18.12.1

18.12.2

18.12.3

18.12.4

Operating an electronic system in relation to lending

Application

R  This section applies to an operator of an electronic system in relation to
lending, but only in relation to a person becoming a lender under a P2P
agreement

R This section does not apply in relation to a current account agreement

where:

(1)

(2)

Purpose

there is a possibility that the account holder may be allowed to
overdraw on the current account without a pre-arranged overdraft
or to exceed a pre-arranged overdraft limit; and

if the account holder did so, this would be a P2P agreement
(overrunning).

G The purpose of this chapter is to ensure that, where applicable, a firm

(1)
)

®3)

(4)

prices and values P2P agreemdaidy and appropriately;

will prevent lenders being exposed to risk outside of the
parameters advertised at the time of investment;

has a reasonable basis to conclude that a targetaatee
reasonably achieved; and

can support the statements made in its disclosures and financial
promotions.

Interpretation

R In the remainder of this section:

(1)

)

®3)

references to a P2P agreemiermiude non-P2P agreements
included in a P2P portfolio;

unless the context otherwise requires, references to “lender” also
include a prospective lender;

a firmis treated as having determined the pota P2P

agreementn cases other than where the lender and the borrower
have entered into a genuine negotiation to determine theqdrice
that P2P agreemenand
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(4) references to repayment refer to repayment of capital or payment
of interest or other charges (excluding any charge for non-
compliance with a P2P agreemgnt

Credit risk assessment

R Where a firdetermines therice of a P2P agreemenit must undertake a
reasonable assessment of the credit risk of the borrower befdt@rhe
agreement is made.

R A firm must base its credit risk assessment on sufficient information:

(2) of which it is aware at the time the credit risk assessment is
carried out;
(2) obtained, where appropriate, from the borrower, and, where

necessary, any other relevant sources of information.
The subject matter of the credit risk assessment

R  The firrmust consider the risk that the borrower will not make one or
more repayments under the P2P agreerbgrthe due date.

Scope, extent and proportionality of the credit risk assessment

R (1) The extent and scope of the credit risk assessandrthe steps
that the firmmust take to satisfy the requirement that the
assessment is a reasonable one and based on sufficient
information, is dependent upon, and proportionate to, the
individual circumstances of each case.

(2) The firm must consider:

(@) the types of information to use in the credit risk
assessment

(b) the content and level of detail of the information to use;

(c) whether the information in the firm’s possession is
sufficient;

(d) whether and to what extent to obtain additional
information from the borrower;

(e) whether and to what extent to obtain information from any
other sources;

() whether and to what extent to verify the accuracy of the
information that is used; and

(9) the degree of evaluation and analysis of the information
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that is used,

having regard to the factors listed in (3) where applicable to the
agreement.

The factors to which thie@m must have regard when complying
with (2) and deciding what steps are needed to make the credit
risk assessmeiat reasonable one include each of the following
where applicable to the agreement:

@) the type of credit

(b) the amount of the credir the credit limit

(c) the duration (or likely duration) of the credit
(d) the frequency of the repayments;

(e) the amount of the repayments;

() the annual percentage rate of charge; and

(9) any other costs, including any charge for non-compliance
with the agreement, which will or may be payable by or on
behalf of the borrower in connection with the agreement.

18.12.9 G The firm may have regard, where appropriate, to information obtained:

(1)

)

®3)

in the course of previous dealings with the borrower but should
consider whether the passage of time could have affected the
validity of the information and whether it is appropriate to update
it;

as part of conducting a credit-worthiness assessmeeiation to

a P2P agreement accordance with CONE.5A; or

as part of assessing affordability in relation to a P2P agreement
comprising a home finance transaction, in accordance with
MCOB 11 as modified bjiCOB 15.

Policies and procedures for credit risk assessment

18.12.10 R A firmmust:

(1)

establish, implement and maintain clear and effective policies and
procedures:

(@) to enable it to carry out credit risk assessmeimis

(b) setting out the principal factors it will take into account in
carrying out credit risk assessments

Page 29 of 40



FCA 2019/69

(2) set out in writing the policies and procedures in (1), and (other
than in the case of a sole trajibave them approved by its
governing bodyr senior personngl

3) assess and periodically review:
(@) the effectiveness of the policies and procedures in (1); and

(b) the firm’scompliance with those policies and procedures
and with its obligations under COBS 18.12.5R to
18.12.8R;

(4) following the review in (3), take appropriate measures to address
any deficiencies in the policies and procedures or in the firm’s
compliance with its obligations;

(5) maintain a record of each transaction wheP@R agreement is
entered into sufficient to demonstrate that:

@) a credit risk assessmemas carried out where required,;
and

(b) the credit risk assessmemds reasonable and was
undertaken in accordance with COBS 18.12.5R to
18.12.8R,

and in each case to enable the RE&Monitor the firm’s
compliance with its obligations under COBS 18.12.5R to
18.12.8R; and

(6) (other than in the case of a sole trgdestablish, implement and
maintain robust governance arrangements and internal control
mechanisms designed to ensure the ficoimpliance with (1) to

(5).
Pricing, allocation and portfolio composition

18.12.11 R Where a firletermines therice of a P2P agreemeiit must ensure that
the priceis fair and appropriate.

18.12.12 R  To determine a fair and appropriate gocaP2P agreement the firm
must at least ensure:

(2) the prices reflective of the risk profile of the loan; and
(2) the firmhas taken into account:
(@) the time value of money; and

(b) the credit spread of the P2P agreement
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R  Where a firm selects which P2P agreenteritgilitate for a lender, it

R

must facilitate only those P2P agreementsch are in line with the
disclosures made pursuant to COBS 18.12.27R.

Where a firmg assembling or managing a P2P portfolio, it must ensure
that it includes in that P2P portfolio onlljose P2P agreements it has
determined with reasonable certainty will enable the lender to achieve the
target rate.

To be able to comply with COBS 18.12.14R, a fslmould use appropriate
data and robust modelling. The data may be the firm’s own or may be
sourced from third parties. Modelling could include the firm’s credit risk
assessmerdf all borrowers under P2P agreememtsluded in the P2P
portfolio, taking into account the expected losses and the variability of
losses through the cycle, and the présuch agreements as calculated in
accordance with COBS 18.12.12R.

Where a firmletermines the pricef a P2P agreemeiit must review the
valuation of each P2P agreement in at least the following circumstances:

(2) when the P2P agreement is originated,;

(2) where the firntonsiders that the borrower is unlikely to pay its
obligations under the P2P agreementull, without the firm
enforcing any relevant security interest or taking other steps with
analogous effect;

3) following a defaultand

(4) where the firm is facilitating an exit for a lender before the
maturity date of the P2P agreement

Where a firthat determines the pricd P2P agreements facilitating an
exit for a lender before the maturity date of a P2P agreerttenfirm
must ensure that the price offered for exitingP2® agreemens fair and
appropriate.

Risk management framework

R

(2) Where any of COBS 18.12.11R to 18.12.17R apply, andistn
have and use a risk management framewmakis designed to
achieve compliance with those rules

(2) The firm’s risk management framework must at least:

€) be appropriate to the nature, scale and complexity of its
business;

(b) take into account any credit risk assessneetlit-
worthiness assessment or assessment of affordability
underMCOB
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(©) categorise P2P agreemehistheir risk, taking into
account the probability of default and the loss given
default; and

(d) set out the circumstances in which the fivithreview the
valuation of each P2P agreement

3) The firmmust set out in writing the risk management framework
and have it approved by its governing badgenior personnel

18.12.19 G Where COBS 18.12.11R to 18.12.17R do not apply to, & fivould be
good practice for the firo consider whether, depending on its business
model, it should apply the requirements in COBS 18.12.18R(1) to (3).

Monitoring of the risk management framework
18.12.20 R A firmwith a risk management framewariust:

1) assess, monitor and periodically review the adequacy and
effectiveness of the risk management framewmdiuding by
assessing outcomes against expectations;

(2) pursuant to (1), take appropriate measures to address any
deficiencies in the risk management framework

3) maintain a record of each transaction where it has used the risk
management framewot& facilitate a P2P agreemesifficient
to demonstrate that:

(@) the priceof the P2P agreemenmtas fair and appropriate in
line with the risk management framewprk

(b) where the firnselected which P2P agreements to facilitate
for a lender, that its selection was in line with tis&
management framewark

(c) any inclusion in a P2P portfolio was in line with tinsk
management framewaqrk

and in each case to enable the RE&Anonitor the firm’s
compliance with its obligations regarding ek management
framework

(4) establish, implement and maintain robust governance
arrangements and internal control mechanisms designed to ensure
the firm’scompliance with (1) to (3); and

(5) allocate to an approved person overall responsibility within the
firm for the establishment and maintenance of an effective risk
management framewo#dnd record that allocation.
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Publication of an outcomes statement

R  Where a firletermines the pricef P2P agreements any financial year
of the firm it must publish an outcometatementvithin four monthsof
the end of each financial year.

R A firmmust ensure that each outcomes stateneemiins publicly
available for at least 10 years from publication.

Content of an outcomes statement

R An outcomes statemenist include, as applicable, for the financial year
of the firm

(1)

)

®3)

the expected and actual defaale of all P2P agreementise

firm has facilitated by risk category, by reference to the risk
categories set out in the risk management framewofke with
the requirements in COBS 4.6 on past and future performance;

a summary of the assumptions used in determining expected
future defaultrates; and

where the firm offered a target ratbe actual return achieved.

Information: role of an operator of an electronic system in relation to lending

R  Afirnmust provide to a lender a description of its role in facilitafag
agreementsThat description must include:

(1)

)

®3)

(4)

()

(6)

(7)

the nature and extent of due diligence the findertakes in
respect of borrowers;

a description of how loan risk is assessed, including a description
of the criteria that must be met by the borrower before the firm
considers the borrower eligible for a P2P agreement

whether the firmvill play a role in determining the pricg# a P2P
agreemenand, if so, what role;

where lenders do not have the choice to enter into specific P2P
agreementswhat role the firnwill play in selecting P2P
agreements for thiender;

where a firnoffers a P2P portfolio to lenders, what role it will
play in assembling or managing that P2P portfolio;

an explanation of the firmjgrocedure for dealing with a loan in
late payment or default;

an explanation of how any tax liability for lenders arising from
investment in P2P agreememall be calculated;
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whether the firmwvill play a role in facilitating a secondary market
in P2P agreementand, if so, what role, including:

(@) the procedure for a lender to access their money before the
term of the P2P agreemehas expired and the risk to
their investment of doing so; and

(b) whether the firm displays P2P agreemehégt lenders
wish to exit and that other lenders may choose to enter
into; or

(©) whether the firndecides if the P2P agreemesttould be
transferred to another lender without involving either
lender in that decision.

Information: Financial Services Compensation Scheme

R

A firmmust provide confirmation to a lender that there is no recourse to
the Financial Services Compensation Scheme.

Information: P2P agreements where the lender selects the agreements

R

Where a lender has the choice to enter into specific P2P agreements
firm must provide the lender with at least the following information about
each P2P agreement

(1)

(2)

3)

(4)

(5)

(6)
(7)

(8)

(9)

where the firntetermines the pricef P2P agreementshe price
of the P2P agreement

where not provided under (1), the annual percentage rate that will
be paid by the borrower in respect of that P2P agreemédrdre
applicable to that agreement;

when the P2P agreemadstdue to mature;

the frequency of the repayments to be made by the borrower;
the amounts of the repayments to be made by the borrower;
the total amount payable by the borrower;

a fair description of the likely actual return, taking into account
fees, defaultates and taxation;

where the firndetermines therice of P2P agreementdetails of
the credit risk assessntewgredit-worthiness assessment
assessment of affordability unddCOB carried out;

whether the P2P agreemesitbacked by an asset (for example,

secured against property developments) and if so, details of that
asset;
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(10) fees to be paid by the borrower or the lender, including any
deduction from the interest to be paid by the borrower;

(11) where the firndetermines therice of P2P agreementthe risk
categorisation of that P2P agreemand an explanation of that
risk categorisation, by reference to the risk categories set out in
the risk management framewpdad

(12) where any of the terms in respect of which information must be
provided under sub-paragraphs (1) to (7) is set by auction, a
description of the auction process and of how those terms will be
determined.

Information: P2P agreements where the firm selects the agreements

18.12.27 R Where a firm selects which P2P agreements to facilitate for a lender,
including where a firnoffers a P2P portfolio to a lender, the fimust
provide the lender with the following information about the P2P
agreement# may facilitate for the lender:

(2) the minimum and maximum interest rate that will be payable
under any P2P agreement that may be facilitated for the lender;

(2) the minimum and maximum maturity date of &RP agreement
that may be facilitated for the lender;

3) a fair description of the likely actual return, taking into account
fees, defaultates and taxation;

4) fees to be paid by the borrower or the lender, including any
deduction from the interest to be paid by the borrower; and

(5) the range and distribution of risk categories that the P2P
agreementsnay fall into and an explanation of those risk
categories by reference to the risk categories set out in the risk
management framewark

Information concerning platform failure

18.12.28 R (1) A firmmust notify each lender of the firmésrangements made
under SYS@.1.8AR to ensure that P2P agreemdatslitated by
it will continue to be managed and administered in accordance
with the contract terms between the fiarmd the lender.

(2) Where a firm’arrangements made under SYASCBAR include
particular terms in its contracts with lenders, or include obtaining
particular prior consents from lenders, the fimast clearly
identify these arrangements and explain how they operate.

3) Where a firm’arrangements made under SYASLC8AR involve
another person taking over the management and administration of
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P2P agreements the firm ceases to operate the electronic
system in relation to lending, the notification must inform lenders

of:

(@) the identity of the person with which the arrangements
have been made;

(b) how that person will hold the lenders’ money; and

(c) whether that person is authorised by the BG4, if it is,
which relevant Part 4A permissioitsholds.

A firm must also explain to each lender the particular risks to the
management and administration of P2P agreemiarttse event
of its own failure including:

@) the possibility that P2P agreementay cease to be
managed and administered before they mature;

(b) the possibility that any person involved in the continued
management and administration of P2P agreemedids
the firmfails may not be subject to the same regulatory
regime and requirements as the fiand the resulting
possibility that regulatory protections may be reduced or
no longer available; and

(c) the likelihood that the majority of balances due to the
lender are those due from borrowers rather than from the
firm itself, so if the firmfails a lender’s entitlement to any
client moneyneld by thdirm would not include those
balances that the firtmas not yet received from borrowers.

The timing rules

R

1)

(@)

3)

The information to be provided in accordance with COBS
18.12.24R to 18.12.25R and 18.12.27R to 18.12/28Rt be
provided in good time before a fircarries on the relevant
business for a lender.

The information to be provided in accordance with COBS
18.12.26R must be provided each time before affaitates a
person becoming a lender under a P2P agreeraadtin good
time before doing so.

Where any of the terms in respect of which information must be
provided under COBS 18.12.26R(1) to (7) are set by auction, that
information must be provided as soon as reasonably practicable
after those terms have been set as a result of the auction.

Keeping the client up to date
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(1) A firmmust notify a lender in good time about any material
change to the information provided under thiesin COBS
18.12.24R and 18.12.28R.

(2) The notification in (1) must be given in ardble medium if the
information to which it relates was given in a durable medium

Ongoing disclosures

R

A firmmust ensure that, at any point in time, a lender is able to access
details of each P2P agreement they have entered into which was
facilitated by that firmincluding:

(1) the priceof the P2P agreement

(2) where not provided under (1), the annual percentage rate that will
be paid by the borrower in respect of that P2P agreeméddre
applicable to that agreement;

(3) the outstanding capital and interest payments in respect of that
P2P agreement

(4)  when the P2P agreemestdue to mature;

(5) any fees paid in respect of that P2P agreerbgihe lendepr
the borrower;

(6) if the firmhas carried out a valuation of the P2P agreement
€)) the most recent valuation;
(b) the valuation date; and
(c) an explanation of why the firoonducted the valuation;

(7 a fair description of the likely actual return, taking into account
fees, defaultates and taxation;

(8)  where the firm determines the price of P2P agreemedetasils of
the credit risk assessmterredit-worthiness assessment
assessment of affordability carried out under MCOB

(9)  whether the P2P agreemasitbacked by an asset (for example,
secured against property developments) and if so, details of that
asset;

(10) where the firm
€)) determines thegrice of P2P agreements

(b) selects which P2P agreemetudacilitate for a lender; or
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(©) offers a target rate

the risk categorisation of that P2P agreensrd an explanation
of that risk categorisation, by reference to the risk categories set
out in the risk management framework

whether the firngonsiders that the borrower is unlikely to pay its
obligations under the P2P agreementull without the firm
enforcing any relevant security interest or taking other steps with
analogous effect and, if so, information to that effect; and

whether a default by the borrower under a P2P agreement has
occurred and, if so, information to that effect.

Information: form

R

The documerdad information provided in accordance with COBS
18.12.24R to 18.12.288nd COBS 18.12.31R must be in a durable
mediumor available on a website (where that does not constitute a
durable mediumthat meets the website conditions

Contingency funds: standardised risk warning

R

R

(1)

(2)

3)

In addition to any other risk warnings that must be given by a
firm, a firmmust provide the following risk warning to a lender
when it offers a contingency fund, modified as necessary to reflect
the terminology used by the firta refer to a contingency fund:

“The contingency fund we offer does not give you a right to a
payment so you may not receive a pay-out even if you suffer
loss. The fund has absolute discretion as to the amount that
may be paid, including making no payment at all. Therefore,
investors should not rely on possible pay-outs from the
contingency fund when considering whether or how much to
invest.”

The firmmust provide the risk warning in a prominent place on
every page of each website and mobile application of the firm
available to lenders containing any reference to a contingency
fund.

Where the lender has not approachedithethrough a website
or mobile application, the risk warning must be provided in a
durable medium in good time before the ficarries on any
business for that lender.

The standardised risk warning must be:

(1)
(2)

prominent; and

contained within its own border and with bold text as indicated.
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Contingency funds: published policy

18.12.35 R (1) A firnwhich offers a contingency fund to lenders must have a
contingency fund policy

(2) The contingency fund poliegust contain the following
information:

@) an explanation of the source of the money paid into the
fund,

(b) an explanation of how the fund is governed;
(c) an explanation of who the money belongs to;

(d) the considerations the fund operator takes into account
when deciding whether or how to exercise its discretion to
pay out from the fund, including examples. This should
include:

(i)  whether or not the fund has sufficient money to pay;
and

(i)  that the fund operator has absolute discretion in any
event not to pay or to decide the amount of the
payment;

(e) an explanation of the process for considering whether to
make a discretionary payment from the fund; and

)] a description of how that money will be treated in the
event of the firm’s insolvency.

3) The contingency fund policgust be provided on every page of
each website and mobile application of the firm available to
lenders and must be:

@) prominent;

(b) in an unrestricted part of the website or mobile
application; and

(©) accessible via a link contained in the standardised risk
warning in COBS 18.12.33R.

4) Where the lender has not approached thetfirough a website
or mobile application this information must be provided in a
durable medium in good time before the ficarries on any
business for that lender.

18.12.36 G When deciding whether to pay out from the contingency fund, a firm
should take into account fairness to lenders and whether the lender made
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an active choice about whether or not to participate in the contingency
fund.

Contingency funds: information when the fund is used

18.12.37 R (1) A firm must notify a lender if they receive payment from a
contingency fund.

(2) This notification must state the amount paid to the lender from the
contingency fund.

(3) This notification must be provided either:
(@) at the time the payment is made; or
(b) on an aggregated basis at least once every three months
Contingency funds: information about how the fund is performing

18.12.38 R A firm which offera contingency fund must make public on a quarterly
basis the following facts about how the fund is performing:

(1) the size of the fund compared to total amounts outstanding on
P2P agreementelevant to the contingency fund;

(2) what proportion of outstanding borrowing under P2P agreements
has been paid using tkentingency fund; and

3) a firmmust:

@) only include the actual amount of money held in the
contingency fund at the relevant time, net of any liabilities
or pay outs agreed but not yet paid; and

(b) not include any amounts due to be paid into the
contingency fund that have not yet been paid into it.

Past performance

18.12.39 R A firmmust ensure that information that contains an indication of past
performance only contains information that is reflective of the actual
payments received by lenders from borrowers under P2P agreements

18.12.40 G One of the consequences of COBS 18.12.39R is that payments made to
lenders from a contingency fund should not be reflected in any
information that contains an indication of past performance. Firms should
also take into account the effect of commissions, fees and other charges.
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MORTGAGES AND HOME FINANCE (PEER TO PEER) INSTRUMENT 2019

Powers exercised

A. The Financial Conduct Authority (“the FCA”) makes this instrument in the exercise
of the following powers and related provisions in the Financial Services and Markets
Act 2000 (“the Act”):

(1) section 137A (The FCA’s general rules);

(2) section 137R (Financial promotion rules);

3) section 137T (General supplementary powers); and
(4) section 139A (The FCA’s power to give guidance).

B. The rule-making powers listed above are specified for the purpose of section 138G(2)
(Rule-making instruments) of the Act.

Commencement

C. This instrument comes into force on 4 June 2019.

Amendments to the Handbook

D. The modules of the FCA’s Handbook of rules and guidance listed in column (1)

below are amended in accordance with the Annexes to this instrument listed in
column (2) below:

(@) 2)
Glossary of definitions Annex A
Prudential sourcebook for Mortgage and Home Finance Firms, and Annex B
Insurance Intermediaries (MIPRU)
Mortgages and Home Finance: Conduct of Business sourcebook Annex C
(MCOB)
Supervision manual (SUP) Annex D
Consumer Credit sourcebook (CONC) Annex E
Citation
E. This instrument may be cited as the Mortgages and Home Finance (Peer to Peer)
Instrument 2019.
By order of the Board

30 May 2019
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Annex A
Amendments to the Glossary of definitions
In this Annex, underlining indicates new text.

Amend the following definition as shown.

tied (1) (other than where (2) applies) a product, other than /inked borrowing or a

product  linked deposit, that a customer is obliged to purchase through a mortgage lender
or reversion provider as a condition of taking out a regulated mortgage contract
or home reversion plan with that firm; or

(2) (in relation to a customer of a P2P platform operator) a product, other than
linked borrowing or a linked deposit, that a customer is obliged to purchase
through a P2P platform operator as a condition of taking out a regulated
mortgage contract or home reversion plan through that firm.
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Annex B

Amendments to the Prudential sourcebook for Mortgage and Home Finance Firms, and
Insurance Intermediaries (MIPRU)

In this Annex, underlining indicates new text.

5 Insurance undertakings and home finance providers using insurance or
home finance mediation services

5.1 Application and purpose

5.1.1A R 1 This chapter also applies to a firm which is a P2P platform operator
facilitating a regulated mortgage contract, home purchase plan,
home reversion plan or regulated sale and rent back agreement
where the lender or provider under that contract does not fall within
the definition of a mortgage lender, home purchase provider,
reversion provider or regulated sale and rent back firm.

2) Where (1) applies, references to a firm using the services of another
person consisting of insurance distribution, insurance distribution
activity or home finance mediation activity are to be read as
references to the P2P platform operator using those services.
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Annex C

Amendments to the Mortgages and Home Finance: Conduct of Business sourcebook
(MCOB)

In this Annex, underlining indicates new text, unless where otherwise stated.

1 Application and purpose

1.2 General application: who? what?

Application of MCOB where agreements are facilitated by a P2P platform

1.2.22 R 1 A provision of MCOB that applies to a mortgage lender, a home
purchase plan provider, a home reversion provider or a SRB
agreement provider also applies to a P2P platform operator
facilitating a regulated mortgage contract, home purchase plan,
home reversion plan or regulated sale and rent back agreement
where the lender, plan provider, reversion provider or agreement
provider does not require permission to enter into the transaction. It
applies subject to the provisions in MCOB 15.

2) A provision of MCOB that applies to a mortgage administrator or a
home purchase administrator also applies to a P2P platform
operator administering a regulated mortgage contract or home
purchase plan on behalf of a lender or plan provider who did not
require permission to enter into the transaction. It applies subject to
the provisions in MCOB 15.

[€)) Subject to MCOB 1.2.22R(5), MCOB 1.2.22R(4) applies where:

(a) a P2P platform operator facilitates an arrangement under
which a number of persons provide home finance to a single
customer, either individually under separate contracts, or
jointly and severally under a single contract;

(b) by virtue of MCOB 1.2.22R(1), a provision of MCOB (as
modified by MCOB 15) applies to the P2P platform

operator:;

(©) the provision as modified requires the P2P platform operator
to make a disclosure or notification in respect of the entirety
of the arrangement; and

@ the provision requires one or more of the home finance
providers under the arrangement to make the same disclosure
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or notification in respect of their individual contract, or their
share of the joint and several contract.

The home finance provider is not required to comply with the
provision referred to in MCOB 1.2.22R(3)(d).

MCOB 1.2.22R(4) does not apply where non-compliance with the
provision would be incompatible with EU law.

The purpose of MCOB 1.2.22R(3) to 1.22.R(5) is to avoid imposing
overlapping requirements on the P2P platform operator facilitating a
home financing arrangement and any firms who may participate in
that arrangement as finance providers, to the extent that is
compatible with £U law, in particular the MCD and the Distance
Marketing Directive. The table below provides non-exhaustive
guidance on MCOB provisions with which a firm may need to
comply, notwithstanding MCOB 1.2.22R(3) and MCOB 1.2.22R(4).

This table belongs to (1).

MCOB Description
provisions

MCOB 5A.4.1R Provision of a European Standardised
Information Sheet (ESIS): timing

MCOB 6.5.6R Distance contracts with retail customers
MCOB 6.8.5R Distance contracts with retail customers
MCOB 7.6.1R Notification of payment changes and other

material changes to terms and conditions

MCOB 7.6.7R Further advances
MCOB 7.6.17R

MCOB 7.6.18R Rate switches

MCOB 7.6.22R Addition or removal of a party to the contract

MCOB 7.6.28R Changes to the amount of each payment due

In this section and in MCOB 15:

(1)

a reference to a P2P platform operator facilitating a regulated
mortgage contract, home purchase plan, home reversion plan or
regulated sale and rent back agreement is a reference to the platform
facilitating persons becoming the lender and borrower, home
purchase provider and home purchaser, reversion provider and
reversion occupier, or agreement provider and agreement seller
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under an agreement which comprises that transaction; and

(2)  areference to a regulated mortgage contract that is facilitated by a
P2P platform operator excludes a CBTL credit agreement.

MCOB 15 contains rules and guidance that apply in relation to regulated
mortgage contracts and other home finance transactions facilitated by P2P
platform operators. It includes rules that disapply other parts of MCOB that
would otherwise apply by virtue of MCOB 1.2.22R(1) or 1.2.22R(2), and
rules that apply or modify the application of certain other MCOB provisions
in such circumstances. MCOB 15 also includes guidance that will be
relevant to such a P2P platform operator whether or not a lender or
provider falls within the definition of a mortgage lender, home purchase
provider, reversion provider or SRB agreement provider.

Insert the following new chapter, MCOB 15, after MCOB 14 (MCD article 3(1)(b) credit
agreements). The text is not underlined.

15

15.1

15.1.1

15.1.2

P2P home finance activities

Handbook provisions which apply in respect of home finance transactions
entered into via a P2P platform

G

G

The purpose of MCOB 15 is, where a firm is a P2P platform operator which
carries on a regulated activity in relation to a home finance transaction and
where the lender or provider does not require permission to enter into the
transaction, to:

(1)  explain the application of MCOB provisions to the firm;

(2) apply to the firm rules and guidance in MCOB that would not
otherwise apply, to ensure the protection provided under MCOB to
the recipient of home finance is not affected by the status of the
provider;

3) make modifications to the way certain provisions of MCOB apply to
the firm; and

4) disapply specified MCOB provisions from the firm.

The effect of CONC 1.2.12R is that a provision of CONC that would
otherwise apply in relation to a regulated mortgage contract or a home
purchase plan does not apply where the transaction is facilitated by a P2P
platform operator and the lender or plan provider does not require
permission to enter into it.
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Guidance on the application of MCOB where agreements are facilitated by a
P2P platform

G

(1)

)

€)

(4)

)

Where a home finance transaction is entered into with the
facilitation of a firm which is a P2P platform operator, the firm is
likely to carry on an activity of the kind specified by article 25A,
25B, 25C or 25E of the Regulated Activities Order (arranging) and if
so MCOB provisions applying to that activity will apply to the firm.
In addition, a firm which is a P2P platform operator may carry on an
activity of the kind specified by article 53A, 53B, 53C or 53D of the
Regulated Activities Order (advising) and, if so, MCOB provisions
applying to that activity will apply to the firm.

Where a lender requires permission under article 61(1) of the
Regulated Activities Order to enter into a regulated mortgage
contract (that is, where it carries on that activity by way of business
and 1s not excluded or exempt) it will require that permission
notwithstanding the fact that it does so with the facilitation of a P2P
platform operator, and will be responsible for complying with
relevant MCOB rules. Similarly, where a person requires permission
under article 63B or 63F of the Regulated Activities Order to enter
into a home reversion plan or a home purchase plan, it will require
that permission notwithstanding the fact that it does so with the
facilitation of a P2P platform operator, and will be responsible for
complying with relevant MCOB rules. It would be open to such a
lender or provider to outsource the performance of those obligations
to the platform, having regard to the guidance on outsourcing in
MCOB 1.2.1AG.

Under current legislation, any person who enters into a regulated
sale and rent back agreement requires permission, unless they are a
related person in relation to the agreement seller within the meaning
of article 63J(4)(c) of the Regulated Activities Order, or excluded or
exempt. However, it should be noted that the relevant legislative
provision will cease to have effect on 1 January 2022.

To secure an appropriate degree of protection for consumers, where
a home finance transaction is facilitated by a P2P platform operator
and the lender or provider under that transaction does not fall within
the definition of a mortgage lender, home purchase provider,
reversion provider or SRB agreement provider, MCOB 1.2.22R(1)
applies to the P2P platform operator those provisions of MCOB that
would apply to the lender or provider if it were a mortgage lender,
home purchase provider, reversion provider or SRB agreement
provider.

For the same reason, where a regulated mortgage contract or home

purchase plan is administered by a P2P platform operator on behalf
of a lender or provider who did not enter into the transaction by way
of business, MCOB 1.2.22R(2) applies to the P2P platform operator
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those provisions of MCOB that would apply to the administrator if
the transaction had been entered into by way of business.

(6) This chapter applies MCOB 3 A (financial promotions etc) to a firm
which is a P2P platform operator in relation to a home finance
transaction.

(7)  Assetoutin MCOB 4.6.1G, a consumer may have a right to cancel a
distance contract for services provided by a P2P platform operator.

(8) MCOB 5.6.113R to 5.6.119G (payments made to a mortgage
intermediary) are not relevant to a mortgage intermediary which is a
P2P platform operator where the lender does not require permission
for entering into a regulated mortgage contract. However, if there is
a mortgage intermediary other than the P2P platform operator
involved in the transaction, those provisions may apply to that
intermediary, with the modifications set out in MCOB 15.4.14R. The
same applies in relation to similar provisions in MCOB 9.4.119R to
9.4.125G (payments to a lifetime mortgage intermediary), with the
modifications set out in MCOB 15.4.16R, and in MCOB 9.4.168R to
MCOB 9.4.174G (payments to a reversion intermediary), with the
modifications set out in MCOB 15.4.17R.

(9)  The specified activities of administering a home reversion plan in
article 63B of the Regulated Activities Order and administering a
regulated sale and rent back agreement in article 63J of that Order
apply whether or not the plan or agreement is entered into by way of
business and so will be relevant to a P2P platform operator carrying
on those activities in relation to those products.

Further provisions about the application of MCOB where agreements are
facilitated by a P2P platform

R

R

MCOB 3A (financial promotions etc) applies to a firm which is a P2P
platform operator communicating or approving a financial promotion of a
P2P agreement which is a home finance transaction where the lender or
provider does not require permission to enter into the transaction. It applies
as though references to qualifying credit were references to agreements that
would be qualifying credit but for the lender not carrying on regulated
activity by entering into or administering a regulated mortgage contract.

MCOB 13 (arrears, payment shortfalls and repossessions) applies to a firm
which is a P2P platform operator in respect of regulated mortgage
contracts or home purchase plans. It applies as though:

(1) references to a mortgage administrator or a home purchase
administrator include a P2P platform operator;

2) references to administering a regulated mortgage contract,
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administering a home purchase plan and administering a sale
shortfall include a P2P platform operator administering such an
agreement or shortfall on behalf of a lender or plan provider.
References expressing the same concept but using different tenses
are similarly included; and

(3)  references to a firm taking any action against a customer include
where the firm takes action required by a security trustee holding
rights for a lender or provider under a regulated mortgage contract
or home purchase plan.

154 Modifications
General modifications

154.1 R Where a provision of MCOB applies to a firm which is a P2P platform
operator and requires the firm to refer to the identity of the mortgage
lender, home purchase provider, reversion provider or SRB agreement
provider, the provision may be satisfied by a statement that the loan, plan or
agreement is provided by investors facilitated by the P2P platform operator.

15.4.2 R Where a provision of MCOB applies to a firm which is a P2P platform
operator and refers to the “lender’s base mortgage rate”, “the lender’s
standard variable rate” or a similar phrase, the firm must refer to the firm’s

base mortgage rate or standard variable rate, as the case may be.

15.4.3 R Where a provision of MCOB applies to a firm which is a P2P platform
operator, that provision applies as if:

(1)  references to a firm entering into a home finance transaction (or any
particular type or types of home finance transaction) with a customer
include the firm which is the P2P platform operator facilitating a
lender or provider entering into such a home finance transaction
with a customer;

(2) references to a firm varying an existing home finance transaction (or
any particular type or types of home finance transaction) include the
firm which is the P2P platform operator varying such an agreement
or plan on behalf of a lender or provider; and

3) other references to a mortgage lender, home purchase provider,
reversion provider or SRB agreement provider include the P2P
platform operator.

15.4.4 R (1) Where a P2P platform operator facilitates an arrangement under
which a number of persons provide home finance to a single
customer under separate P2P agreements comprising separate home
finance transactions, the provisions of MCORB listed in the table in
(2) apply as though a requirement for the firm to make a notification
or disclosure in respect of a home finance transaction is a
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requirement for the firm to make a single notification or disclosure
reflecting the aggregate terms and effects of all the home finance
transactions taken together.

This table belongs to (1).

MCOB provisions

Description

MCOB 2.6A.5AR

Protecting customer’s interests: regulated
sale and rent back agreements

MCOB 5.5.1R Provision of illustrations: timing

MCOB 5.8 Pre-application disclosure: home purchase
plans

MCOBS5.9 Pre-sale disclosure for regulated sale and rent
back agreements

MCOB 6.4.1R Mortgages: content of the offer document

MCOB 6.5.1R Tariff of charges

MCOB 6.5.6R Distance contracts with retail customers

MCOB 6.8.1R Home purchase plans: offer document

MCOB 6.8.5R Home purchase plans: distance contracts
with retail customers

MCOB 6.9.3R Regulated sale and rent back agreements:
written pre-offer document: Stage One

MCOB 6.9.10R Regulated sale and rent back agreements:
written pre-offer document: Stage Two

MCOB 7.4.1R Mortgages: disclosure at the start of the
contract: disclosure requirements

MCOB 7.5.1R Annual statement: requirement

MCOB 7.5.10R Annual statement: additional content if tariff
of charges has changed

MCOB 7.6.1R Notification of payment changes and other
material changes to terms and conditions

MCOB 7.6.2R Notification where the regulated mortgage
contract is sold, assigned or transferred

MCOB 7.6.5R Notification where additional borrowing
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taken up

MCOB 7.6.7R Further advances

MCOB 7.6.17R

MCOB 7.6.18R Rate switches

MCOB 7.6.22R Addition or removal of a party to the contract

MCOB 7.6.28R Changes to amount of each payment due

MCOB 7.8.1R Home purchase plans: post-sale disclosure

MCOB 7.8.3R Home purchase plans: annual statement

MCOB 7.8.6R Home purchase plans: tariff of charges

MCOB 7.9.1R Post-sale disclosure for regulated sale and
rent back agreements

MCOB 9.3.1R Equity release: pre-application disclosure

MCOB 9.5.1R Disclosure at the offer stage for equity
release transactions

MCOB 9.6.1R Disclosure at the start of the contract and
after sale for equity release transactions

MCOB 9.7.2R Disclosure at the start of the contract:
lifetime mortgages: disclosure requirements
where interest payments are required

MCOB 9.7.4R Disclosure requirements where the regulated
lifetime mortgage contract is a drawdown
mortgage with fixed payments to the
customer

MCOB 9.7.6R Disclosure requirements where the regulated
lifetime mortgage contract is a drawdown
mortgage with variable payments to the
customer

MCOB 9.7.8R Disclosure requirements where a lump sum
payment is made to the customer and interest
is rolled up

MCOB 9.8.1R Lifetime mortgages: annual statements:
content

MCOB 9.8.3R Lifetime mortgages: event driven
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information

MCOB 9.8.5R Lifetime mortgages: further advances

MCOB 9.8.9R Lifetime mortgages: changes to payments,

MCOB 9.8.10R amounts drawn down and amount owed

MCOB 9.9.1R Provision of statements: instalment reversion
plans

MCOB 9.9.3R Annual statement for instalment reversion
plans: content

MCOB 9.9.4R Annual statement for instalment reversion
plans: additional content if tariff of charges
has changed

MCOB 9.9.5R Event-driven information for instalment

reversion plans: material changes

MCOB 13.3.4AR(2)

Information to understand the implications of
any proposed arrangement for dealing with
payment difficulties

MCOB 13.3.4BR

Information about government schemes to
assist borrowers in payment difficulties

MCOB 13.4.1R Arrears: provision of information to the
customer of a regulated mortgage contract

MCOB 13.4.5R Steps required before action for repossession:
provision of updated information

MCOB 13.5.1R Dealing with a customer in arrears or with a
sale shortfall on a regulated mortgage
contract: statements of charges

MCOB 13.6.3R Repossessions: if the proceeds of sale are

MCOB 13.6.4R !ess than the amount due: notification of
intent to pursue shortfall

MCOB 13.6.6R If the proceeds of sale are more than the
amount due: informing the customer

MCOB 13.8.1R Home purchase plans: arrears: provision of

information to the customer

Where a provision of MCOB applies to a firm which is a P2P platform
operator and requires the firm to provide an illustration, the firm may
provide a European Standardised Information Sheet (ESIS) instead. The
ESIS may diverge from the requirements of MCOB 5A where it is necessary

Page 12 of 22




15.4.6

15.4.7

15.4.8

15.4.9

15.4.10

15.4.11

15.4.12

15.4.13

FCA 2019/75

to do so to describe the aggregate terms and effects of all the home finance
transactions comprising the arrangement with the customer, taken together.

Protecting customers’ interests: home finance transactions

R

MCOB 2.6A.-1R (inclusion and reliance on certain interest terms in
agreements) applies to a firm which is a P2P platform operator as if:

(1) in place of the firm not relying on a term mentioned in that rule it
referred to the firm not taking steps to exercise or enforce rights
under such a term; and

(2) in place of referring to a term permitting the firm to change the rate
of interest, it referred to a term permitting that rate to be changed.

A firm which is a P2P platform operator may comply with MCOB 4.4A.1R
(1) and MCOB 4.4A.2R by providing a customer with an explanation in
simple, clear terms that the firm only offers loans facilitated on its platform.

The “relevant market” referred to in MCOB 4.4A.2R in relation to a firm
which is a P2P platform operator is the market for regulated mortgage
contracts offered by such platforms.

In disclosing remuneration under MCOB 4.4A.8R, a firm which is a P2P
platform operator is not required to disclose any fees paid by a lender.

The following rules apply subject to the modifications to MCOB 4.4A set
out elsewhere in MCOB 15.4:

(1)  MCOB 4.4A 9R (method of providing initial disclosure in all cases);
(2) MCOB 4.4A.12R (timing of initial disclosure in all cases);

(3) MCOB 4.4A.18R (additional disclosure under distance contracts);
and

4) the rules in MCOB 4.10 (home purchase plans: sales standards).

The guidance in MCOB 4.10 (home purchase plans: sales standards) should
be read as modified as necessary to take account of the effect of MCOB
15.4.10R on the rules in MCOB 4.10.

MCOB 4.6A.1R (rolling up of fees etc. into loans) applies to a firm which is
a P2P platform operator facilitating a regulated mortgage contract with the
modification that, in addition to the firm not offering a regulated mortgage
contract to a customer, the firm must also not facilitate the entry of a
customer into a such a contract.

MCOB 5.5.1R (timing of provision of mortgage illustration) and MCOB
5.8.1R (financial information statement: timing) apply to a firm which is a
P2P platform operator on the basis that the application for that particular
regulated mortgage contract or home purchase plan is made to the firm.
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Where MCOB 5.6 applies to a firm which is a P2P operator facilitating a
regulated mortgage contract, and the illustration is issued to the customer
by, or on behalf of, a separate mortgage intermediary, references in MCOB
5.6.113R to 5.6.119G to a mortgage lender must be treated as referring to
the P2P platform operator.

MCOB 6.4.5G (information about advice provided by mortgage
intermediary) applies to a firm which is a P2P platform operator as if the
references to the mortgage lender are references to the P2P platform
operator and references to a mortgage intermediary are references to a
person other than the P2P platform operator.

Where MCOB 9.4 applies to a firm which is a P2P operator facilitating a
lifetime mortgage, and the illustration is issued to the customer by, or on
behalf of, a separate mortgage intermediary, references in MCOB 9.4.119R
t0 9.4.125G to a mortgage lender must be treated as referring to the P2P
platform operator.

Where MCOB 9.4 applies to a firm which is a P2P platform operator
facilitating a home reversion plan, and the illustration is issued to the
customer by, or on behalf of, a separate reversion intermediary, references
in MCOB 9.4.168R to 9.4.174R to a reversion provider must be treated as
referring to the P2P platform operator.

Where MCOB 11.8 (customers unable to change contract, plan or provider)
applies in relation to a regulated mortgage contract or home purchase plan
facilitated by a P2P platform operator, MCOB 11.8.1E applies as if the
reference to a customer being unable to enter into a new regulated mortgage
contract or home purchase plan or vary the terms of the existing regulated
mortgage contract or a home purchase plan, with the existing or a new
mortgage lender or home purchase provider, is a reference to a customer
being unable to enter into a new regulated mortgage contract or home
purchase plan or vary the terms of an existing regulated mortgage contract
or home purchase plan, which is facilitated by the platform.

MCOB provisions disapplied from P2P platform operators

R

The rules in the following provisions of MCOB do not apply to an MCD
mortgage credit intermediary, where that firm is a P2P platform operator
facilitating a regulated mortgage contract where the lender does not require
permission to enter into the contract:

(1)  MCOB 2A (Mortgage Credit Directive);

(2)  MCOB3A.5 (MCD financial promotions);

(3) MCOB 3B (MCD general information);

(4)  MCOB 4.4A.4R (range of products);
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MCOB 4A (additional MCD advising and selling standards);

MCOB 5.6.113R to 5.6.117R (payments to mortgage intermediaries)
do not apply to a mortgage intermediary which is a P2P platform
operator where the lenders under regulated mortgage contracts
entered into by a particular borrower do not require permission for
entering into regulated mortgage contracts. In this case Section 14
of the illustration must be renumbered 13;

MCOB 5A (MCD pre-application disclosure);
MCOB 6A (MCD disclosure at the offer stage);

MCOB 7A (additional MCD disclosure: start of contract and after
sale); and

MCOB 11A (additional MCD responsible lending requirements).

The guidance in the provisions of MCOB listed in MCOB 15.5.1R is
not relevant in relation to an MCD mortgage credit intermediary,
where that firm is a P2P platform operator facilitating a regulated
mortgage contract where the lender does not require permission to
enter into the contract.

Similarly, the following guidance is not relevant in relation to such
an MCD mortgage credit intermediary:

(a) MCOB 4.4A.3G, 4.4A3AG, 4.4A.5G and 4.4A.6G (range of
products); and

(b) MCOB 5.6.118G and 5.6.119G (payments to mortgage
intermediaries) (see MCOB 15.5.1R(6)).

A regulated mortgage contract (including a MCD regulated mortgage
contract) where the lender does not act by way of business is not within the
scope of the MCD.
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Annex D

Amendments to the Supervision manual (SUP)

In this Annex, underlining indicates new text and striking through indicates deleted text.

16

16.11

16.11.1

16.11.3

Reporting requirements

Product Sales Data Reporting

Application

R

This section applies:

(1)

2)

in relation to sales data reports, to a firm:

(a)

(aa)  which is a P2P platform operator which facilitates entry into
a regulated mortgage contract, home purchase plan, home
reversion plan or regulated sale and rent back agreement
where the lender or provider does not require permission to
enter into the transaction; or

in relation to perform

a o¥a
C o1

ance data reports, to a firm: #-which-therights

OO0 O v Ci

(a) in which the rights and obligations of the lender under a
regulated mortgage contract are vested; or

(b) which is a P2P platform operator which facilitates entry into
a regulated mortgage contract where the lender does not
require permission to enter into the transaction.

Reporting requirement

R

4

ASRB-agreementprovider The following types of firm must

compile, and keep for at least five years from the end of the relevant
quarter, a data report containing the information required by SUP
16.11.5R, but 1s are not subject to the requirement in (1) to submit a
data report (or to the requirement in SUP 16.11.9R):
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a P2P platform operator which facilitates entry into a

regulated sale and rent back agreement where the provider

does not require permission to enter into the transaction.

Where a P2P platform operator facilitates an arrangement under which a

number of persons provide home finance to a single customer, either

individually under separate contracts, or jointly and severally under a single

contract:

1 the sales data report and performance data report of the P2P platform

operator must include data in respect of the arrangement taken as a

whole, as though it comprised a single transaction; and

2) the sales data report and performance data report of any firm which

is the lender or provider under any separate contract forming part of

the arrangement must include data in respect of that contract.

Integrated Regulatory Reporting

R Table of applicable rules containing data items, frequency and submission

periods
1 (2) 3 “4)
RAG Regulated Provisions containing:
number Activities applicable | reporting due date
data items | frequency/
period
RAG 5 - home finance | SUP SUP SUP
administration | 16.12.18BR | 16.12.18BR | 16.12.18BR
or home finance | and SUP and SUP and SUP
providing 16.12.18CR | 16.12.18CR | 16.12.18CR
activity
- the activity of
a P2P platform
operator

facilitating a
home finance

transaction,
where the
lender or
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provider does
not require

permission to
enter into the

transaction

Regulated Activity Group 5

16.12.18 R
B

The applicable data items, reporting frequencies and submission deadlines
referred to in SUP 16.12.4R are set out in the table below. Reporting
frequencies are calculated from a firm’s accounting reference date, unless
indicated otherwise. The due dates are the last day of the periods given in
the table below following the relevant reporting frequency period.

Description of Data item Frequency Submission
data item (note 1) deadline
Capital Section C Quarterly 20 business days

Adequacy (notes | MLAR

4 and 5)

Note 4

Not applicable if the firm exclusively carries on home
finance administration or home finance providing
activities in relation to second charge regulated
mortgage contracts or legacy CCA mortgage contracts

(or both).

Also not applicable if the firm is a P2P platform

operator facilitating home finance transactions.

Regulated Activity Group 9

16.12.28 R

A

The applicable data items, reporting frequencies and submission deadlines
referred to in SUP 16.12.4R are set out in the table below. Reporting
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frequencies are calculated from a firm’s accounting reference date, unless
indicated otherwise. The due dates are the last day of the periods given in
the table below following the relevant reporting frequency period.

Description Data Frequency Submission
of data item item deadline
(note 1)

Annual Annual
regulated regulated
business business
revenue up to revenue over
and including £5 million
£5 million

Capital Section | Half yearly Quarterly 30 business
Adequacy Dl days
(note 3) RMAR

Note 3 This item does not apply to firms who only carry on home
finance mediation activities exclusively in relation to second
charge regulated mortgage contracts or legacy CCA
mortgage contracts (or both) and who are not otherwise
expected to complete it by virtue of carrying out other
regulated activities.

This item also does not apply if the firm is a P2P platform
operator facilitating home finance transactions and is not
required to submit it by virtue of carrying out other
regulated activities.

Notes for completion of the Mortgage Lenders & Administrators Return
(‘MLAR’)

INTRODUCTION: GENERAL NOTES ON THE RETURN

2. Overview of reporting requirements

The data requirements for firms carrying on the regulated activities of home
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finance providing activity and administering a home finance transaction
consist of quarterly, half yearly and annual information. The same data
requirements apply to a P2P platform operator facilitating home finance

transactions where a lender or provider does not require permission to enter

into the transaction, and references to home finance providers or home

finance administrators should be read as including such P2P platform

operators, where relevant.

This guidance deals only with the quarterly requirements, however, which
are referred to as the Mortgage Lenders and Administrators Return (MLAR).
The remaining data requirements are applied to firms through existing rules
within the following sections of the Handbook:

Reporting Fields

This is the annex referred to in SUP 16.11.7R.

1 GENERAL REPORTING FIELDS

The following data reporting fields must be completed, where applicable, for
all reportable transactions and submitted in a prescribed format.

product provider

Data reporting | Code (where | Notes

field applicable)

Reference 6 digit number | This field must contain the firm
number of reference number of the firm providing

the data report.

Where a firm which is a P2P platform
operator submits a report in relation to
a home finance product in line with
SUP 16.11.8-AR, the reference number
of the product provider is the reference
number of the P2P platform operator.

Reference

that sold the
product

number of firm

6 digit number

This field must contain the f## firm
reference number (FRN) of the firm
which sold the product.

For a firm’s own direct sales, enter the
firm’s own FRN. Where a firm which
is a P2P platform operator submits a
report in relation to a home finance
product in line with SUP 16.11.8-AR,
the reference number of the firm that
sold the product is the reference
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number of the P2P platform operator,
unless a separate intermediary was also
involved.

For sales via an intermediary
(including those facilitated by a P2P
platform operator where a separate
intermediary is also involved), enter
the intermediary’s FRN.

Where the intermediary is an appointed
representative, the FRN of the
appointed representative must be
reported.
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Annex E
Amendments to the Consumer Credit sourcebook (CONC)

In this Annex, underlining indicates new text.

1 Application and purpose and guidance on financial difficulties

1.2 Who? What? Where?

Application where home financing agreements are facilitated by a P2P platform

1.2.12 R CONC does not apply to a P2P platform operator in circumstances where
MCOB applies by virtue of MCOB 1.2.22R(1).

MCOB 1.2.22R(1) provides that a rule in MCOB that applies to a mortgage
lender, a home purchase plan provider, a home reversion provider or a SRB
agreement provider also applies to a P2P platform operator facilitating a
regulated mortgage contract, home purchase plan, home reversion plan or
regulated sale and rent back agreement where the lender, plan provider,
reversion provider or agreement provider does not require permission to
enter into the transaction. It applies subject to the provisions in MCOB 15.

—
N
—
w

I
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