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Mr Justice Butcher                                                                                    Tuesday, 16 June 2020 

 (2.19 pm) 

           Ruling by MR JUSTICE BUTCHER 

 

1. The issue which has been debated relates to expert evidence on paragraphs 24 to 28 of the FCA's 

Particulars of Claim and more particularly paragraphs 26, 27 and 28.3 and 28.4. 

2. What is said by the insurers is that there cannot be expert evidence and that there cannot be a 

determination of any matter which would depend on expert evidence relating to the actual incidence 

of the disease; in other words, the point in paragraphs 26, 27 and those subparagraphs of 28 which I 

have mentioned. 

3. The insurers complain that the suggestion that there should be a determination of that as a factual 

matter was something which was not clear to them until 9 June 2020.  I do not need to go into the 

rights and wrongs of that.  Suffice it to say that I accept that insurers did not understand that and 

cannot be criticised for their lack of understanding.  But in saying that, I make it clear also that I am 

not criticising the FCA or its representatives. 

4. Furthermore, the insurers say that it is simply impossible for that matter to be dealt with at the 

hearing in July.  They say that they have not found a suitable expert given, as they say, that most of 

the qualified experts in the field are already heavily engaged, unsurprisingly, in other advisory work. 

5. They say that the timetable, even allowing for the amendments suggested today, actually envisages 

that they, the insurers, should have to serve an expert report on 24 June in exchange for any 

evidence which might be being served by the FCA.  They say that there would then need, if there 

were expert evidence, to be the opportunity for supplemental reports and a meeting of experts. They 

say, correctly in my view, that those steps cannot be fitted in.  And they also say, with force, as it 

seems to me, that there will not be time to have cross-examination of experts and thus this debate, as 

a matter of expert evidence, within the time allotted for this trial at the end of July of this year. 

6. Mr Edelman's argument is, in effect, that the insurers should not dispute the conclusions of the 

Flaxman et al report or should not dispute it to such an extent that it makes any difference.  He may 
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be right, he may not be, but I find it impossible to say that I should proceed on the basis that he is 

right or, more specifically, to make orders which proceed on the basis that he is right. 

7. So I am going to say that there cannot be expert evidence going to the issue of actual prevalence and 

that the insurers are not expected to produce expert evidence in relation to actual prevalence, which 

includes obviously as to the under-counting rate, by 18 or 24 June. 

8. Let me, however, make certain things clear. 

9. Firstly, that decision will not of itself preclude arguments as to whether a type of proof could be 

sufficient to satisfy whatever onus of proof is on the insured. 

10. Secondly, it would clearly not preclude arguments on the basis of assumptions as to actual 

incidence. 

11. Thirdly, I expect insurers to plead properly and responsibly to the issue in their defences, in 

accordance with the mutual objective, and that may itself mean -- it may not, but it might -- that 

there is a narrowing of the issue(s) here. 

12. Fourthly, I intend to revisit this at the next CMC in the light not only of the defences but also, I 

hope, of discussions between the parties in the meantime, with one of the possibilities being 

whether, if there remain issues which depend on a finding of actual prevalence, there should be 

directions for their resolution. 


