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The Financial Conduct Authority

(1) Arch Insurance (UK) Limited
(2) Argenta Syndicate Management Limited
(3) Ecclesiastical Insurance Office plc
(4) Hiscox Insurance Company Limited
(5) QBE UK Limited
(6) MS Amlin Underwriting Limited
(7) Royal & Sun Alliance Insurance plc
(8) Zurich Insurance plc

28 September 2020

The Fourth Defendant, Hiscox Insurance Company Limited (Hiscox), a company incorporated in 
England and Wales (company number 00070234) and whose registered office is 1 Great St Helens, 
London, EC3A 6HX.

1. In relation to these proceedings, the alternative conditions provided under section 12(3A) of
the Administration of Justice Act 1969 (the Act) are satisfied;

2. There is a sufficient case for an appeal to the Supreme Court under Part II of the Act to justify
an application for leave to bring such an appeal; and

3. There be no order as to costs.

because(3)

Hiscox does not know the precise form of order the Court will make as a result of its judgment 
of 15 September 2020 at the consequentials hearing on 2 October 2020.  Therefore, Hiscox  
has not yet decided whether it will seek permission to appeal.  This application is made now 
in light of the statutory deadline for lodging an application for a leapfrog certificate under s.12 
of the Act (14 days after judgment was handed down).  

At the outset of these proceedings, the parties entered into a Framework Agreement dated 31 May 
2020 by which they agreed to seek to have any appeal heard on an expedited basis and to 
explore the appropriateness of seeking a leapfrog appeal to the Supreme Court in accordance 
with the relevant procedural rules.  Hiscox therefore makes this application to preserve the 
possibility (in the interest of all parties concerned in these proceedings) of pursuing a leapfrog 
appeal should it decide to appeal.
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On behalf of Hiscox Insurance Company Limited 

L M Caisley 

Second Witness Statement 

Exhibit LMC2 

28 September 2020 

CLAIM NO: FL-2020-000018 

IN THE HIGH COURT OF JUSTICE 

BUSINESS AND PROPERTY COURTS  

COMMERCIAL COURT (QBD) 

FINANCIAL LIST 

FINANCIAL MARKETS TEST CASE SCHEME 

BETWEEN: 

THE FINANCIAL CONDUCT AUTHORITY 
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(1) ARCH INSURANCE (UK) LIMITED 

(2) ARGENTA SYNDICATE MANAGEMENT LIMITED 

(3) ECCLESIASTICAL INSURANCE OFFICE PLC 

(4) HISCOX INSURANCE COMPANY LIMITED 

(5) QBE UK LIMITED 

(6) MS AMLIN UNDERWRITING LIMITED 

(7) ROYAL & SUN ALLIANCE INSURANCE PLC 

(8) ZURICH INSURANCE PLC 

Defendants 

(1) HOSPITALITY INSURANCE GROUP ACTION 

(2) HISCOX ACTION GROUP 

Interveners 

 

 

WITNESS STATEMENT OF LAWSON MILES CAISLEY 

 

I, LAWSON MILES CAISLEY, of Allen & Overy LLP, One Bishops Square, London, E1 

6AD will say as follows: 
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1. I am a partner in Allen & Overy LLP and, together with my partner Joanna Page, I have 

conduct of these proceedings on behalf of the Fourth Defendant, Hiscox Insurance 

Company Limited (Hiscox).  I am duly authorised to make this statement on behalf of 

Hiscox.   

2. The matters set out in this statement are within my own knowledge unless otherwise 

stated.  Where matters are not within my own knowledge, I have stated the source of 

my information and believe it to be true.  Nothing in this statement is intended or should 

be construed as a waiver of legal professional privilege.  

3. The exhibit marked "LMC2" to this statement is a paginated bundle of true copy 

documents to which I refer.  All references to page numbers in this statement are to page 

numbers in LMC2 unless otherwise stated.   

4. I make this statement in support of Hiscox's application for a 'leapfrog' certificate (a 

Leapfrog Certificate) to be granted pursuant to s.12 of the Administration of Justice 

Act 1969 (the Act) confirming that: 

(a) The alternative conditions stipulated by s.12(3A) of the Act are satisfied in 

relation to these proceedings; and 

(b) A sufficient case for an appeal to the Supreme Court under Part II of the Act has 

been made out so as to justify leave to bring such an appeal.  

5. Consequential matters arising from this Court's judgment of 15 September 2020 (the 

Judgment) are to be addressed at the hearing on 2 October 2020.  Hiscox does not, 

therefore, know the precise form of order that the Court will make as a result of its 

Judgment.  Nevertheless, in the light of the conclusions in the Judgment, Hiscox may 

decide to apply for permission to appeal on the grounds set out in the draft Grounds of 

Appeal at LMC2, pp. 3-4.  However, Hiscox has not, at the time of making this 

statement, decided that it will seek permission to appeal.  As the statutory deadline for 

applying for a Leapfrog Certificate expires on 28 September 2020 (14 days after the 

Judgment was handed down), it is necessary for Hiscox to make this application to 

preserve the possibility (in the interests of all concerned in these proceedings and not 

just Hiscox) of pursuing a leapfrog appeal should it decide to appeal. 
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6. In deciding to make this application so as to preserve the position, Hiscox has taken 

account of its obligations under the Framework Agreement dated 31 May 2020, by 

which it agreed to participate in these proceedings.  By clause 8 of the Framework 

Agreement, both the FCA and the Defendants (the Insurers) agreed that they would 

seek to have any appeal heard on an expedited basis and in particular to explore the 

possibility and appropriateness of seeking a leapfrog appeal to the Supreme Court 

pursuant to Practice Direction 1 (paragraph 1.2.17) and Practice Direction 3 (3.6.1ff) of 

the Supreme Court Rules 2009. 

Factual background 

7. The Court is very familiar with the unprecedented events that form the factual 

background to these proceedings; it also knows that the FCA has said a vast number of 

policyholders (over 370,000) are potentially affected by the outcome.  These matters 

are summarised in Sections A and B of the Judgment (paragraphs 1 to 60) and the Court 

also still has before it the Agreed Facts, skeleton arguments and other documents used 

at trial.  Accordingly, I do not repeat all relevant matters in those documents, although 

they may be referred to as necessary in support of Hiscox's application. 

The statutory requirements for the Court to grant a Leapfrog Certificate 

8. Sections 12 and 15 of the Act provide that the High Court can grant a Leapfrog 

Certificate where it is satisfied:  

(a) First, that its decision involves a point of law of general public importance 

(s.12(1) and (3A)); 

(b) Secondly, that: 

(i) The proceedings entail a decision relating to a matter of national 

importance or consideration of such a matter (s.12(3A)(a)); or 

(ii) The result of the proceedings is so significant that a hearing by the 

Supreme Court is justified (s.12(3A)(b)); or 

(iii) The benefits of earlier consideration by the Supreme Court outweigh the 

benefits of consideration by the Court of Appeal (s.12(3A)(c)); 
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(c) Thirdly, that a sufficient case has been made out to justify an application to the 

Supreme Court for leave to bring a leapfrog appeal (s.12(1)(b)); and 

(d) Fourthly, that, were no certificate granted, the case would still be a proper one 

for granting leave to appeal to the Court of Appeal (see s.15(3) and Abd Ali 

Hameed Ali Al-Waheed v Ministry of Defence [2014] EWHC 2714 (QB), per 

Leggatt J at [18]). 

9. How Hiscox says that these criteria are satisfied will be developed in written and oral 

submissions.  However, I address them in turn briefly below. 

(1) Points of law of general public importance 

10. The draft Grounds of Appeal on which Hiscox would apply for permission to appeal to 

the Supreme Court, if it decided to make such an application, appear at LMC2, pp. 3-

4.  The Grounds concern five of the points of law determined by the Court and, as such, 

whatever the final form of order, five points of law are involved in the decision against 

Hiscox.  

11. In dealing with these points, I address below the first three points of law together, and 

then the fourth and fifth points. 

First three points of law 

12. The first point of law, expressed in a way specific to Hiscox, comprises the following 

elements:  

(a) What is the nature and essence of the composite insured peril and what is the 

extent of the indemnity provided under the Public Authority clause in Hiscox 1-

4?  

(b) In particular, given that the indemnity provided by the Public Authority clause 

was only in respect of loss caused in a causal combination by each of (i) an 

interruption (ii) caused by an inability to use the premises (iii) due to restrictions 

imposed by a public authority (iv) following an occurrence of a relevant disease, 

here COVID-19, does the clause only provide an indemnity against loss caused 

by each of the above four elements in combination, so that, save to the extent 
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that COVID-19 caused loss as part of and in causal combination with the other 

elements of the insured peril, COVID-19 and its other consequences were to be 

included in the counterfactual and were not to be stripped out for the purposes 

of assessing loss, or is it the case that (as the Court held), once an insured peril 

had occurred, Hiscox was liable for all the consequences of COVID-19? 

(c) The above questions arise having regard to: (i) general principle in the light of 

the language of the clause; (ii) the effect of the trends clauses in Hiscox 1-4; (iii) 

the decision of Hamblen J at paragraph 265 in Orient-Express Hotels Limited v 

Assicurazioni Generali SA [2010] Lloyd's Rep IR 531; and (iv) the words "solely 

and directly" in what was referred to at trial as 'the stem'.  

In the draft Grounds of Appeal, this first point is covered by Grounds 1-4. 

13. The second point of law, also expressed in a way specific to Hiscox, is whether the 

Public Authority clause in Hiscox 4 provides cover only in respect of a specifically local 

occurrence of a notifiable disease within a one-mile radius of the insured premises and 

then only when the relevant restrictions imposed were a response to (i.e. causally 

followed and not merely temporally followed)  such an occurrence, or does it provide 

cover where those restrictions are imposed in response to a national pandemic?  This 

point is Ground 5 in the draft Grounds of Appeal.  

14. The third point of law is whether each individual occurrence of COVID-19 is a separate 

but effective cause of the national response and business interruption.  In the draft 

Grounds of Appeal, this point is Ground 6.  

15. While the first two of these points of law concern Hiscox in a specific way and are 

framed in a manner that reflects this, I respectfully submit that they are also of general 

public importance.  

16. As the Court knows, this case was admitted to the Financial Market Test Case Scheme 

under Practice Direction 51M because the Court accepted that there was a need to 

provide immediately relevant authoritative English law guidance on the issues arising 

from the declinature of business interruption insurance claims made by many thousands 

of insureds who stated that they had been affected by the COVID-19 pandemic.  The 

first witness statement of Matthew Brewis at paragraph 46 on behalf of the FCA 
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informed the Court that the policy wordings and insurers to be included in the Test Case 

were selected by the FCA on the basis that they would form an appropriate sample to 

enable the determination of the "majority of the key issues" relating to business 

interruption claims arising from the COVID-19 pandemic. 

17. That a test case process was appropriate and capable of giving authoritative English law 

guidance by the selection of a sample of policy wordings reflecting the fact that, while 

some points of law arising from disputes were specific to particular insurers or particular 

wordings, many arose, at least in very similar form, in many other insurers' standard 

form policies.  In his first witness statement, Mr Brewis acknowledged that, "…there is 

a significant degree of convergence of the kinds of issues that arise in relation to non-

damage business interruption clauses…the same or similar issues arise time and again" 

(paragraph 62).  He also said that the "…clarity afforded by a decision on coverage on 

the selected wordings would, the FCA expects, result in all market participants being in 

a much-improved  position to determine in a timely way the extent to which losses are 

covered" (paragraph 64). 

18. The general importance of the legal issues raised by this case were accepted by Mr 

Justice Butcher at the First CMC, when ruling that the test case scheme should apply: 

"…this is a claim which, in my judgment, raises issues of general importance to the 

financial markets because the issues raised are of relevance to widely used policy 

wordings… Of course the issues which will be decided are relevant to a considerable 

number of reinsurances" (see page 8, lines 18-25 and page 9, line 1 of the transcript of 

the First CMC at LMC2, pp. 10-11).  In a similar vein, the Court records in paragraph 

7 of the Judgment that the FCA has said that, "in addition to the particular policies 

chosen for the test case, some 700 types of policies across over 60 different insurers and 

370,000 policyholders could potentially be affected by the test case" (emphasis added). 

19. The degree to which policy wordings raise common or at least very closely related legal 

issues was reflected in the similarity of many points raised in the Insurers' Defences and 

the nature of the arguments at trial.  It is also reflected in the manner in which the 

Judgment applies its analysis of common issues to different wordings from different 

Insurers, for example, as regards the first point of law identified above:  
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(a) The Court's consideration of the nature of the insured peril and extent of the 

indemnity provided, the proper counterfactual and the proper basis for 

assessment of loss involved similar reasoning as regards all Insurers.  For 

example, in paragraphs 281 and 282 of the Judgment, the Court makes points 

adverse to all Insurers' positions in relation to the counterfactual by reference to 

an example of how the Hiscox Public Authority clause would apply in the case 

of a vermin infestation if all Insurers were correct; 

(b) With regard to the effect of trends clauses, again the Court's consideration 

involved similar reasoning as regards all trends clauses.  By way of example, the 

Court makes points concerning "all the trends clauses and provisions which we 

are considering" at paragraph 121 of the Judgment; 

(c) Insurers' common submissions as to causation and their shared reliance on the 

Orient Express decision in particular were addressed collectively in Section G 

of the Judgment; and 

(d) With regard to 'disease clauses', the Court's analysis of the nature of the insured 

peril, the extent of the indemnity and causation in relation to RSA 3 underpins 

its approach to such clauses in other policies.  This is expressly recognised in 

paragraph 82 of the Judgment where it was explained that "We propose to 

commence by considering what has been referred to as RSA 3, because it raises 

a number of different issues which are echoed in the other covers which will be 

considered in this section."  RSA 3 and those other disease clauses in turn were 

relied upon by the Court in relation to Hiscox 4, a hybrid clause.  In paragraph 

273 of the Judgment, the Court referred to the "reasons which we have 

canvassed in relation to the "disease clauses" above…" for envisaging that 

official responses would be to the full extent of an outbreak of disease.  In 

reaching its conclusion in relation to the second point of law identified above, 

the Court also referred to points it had made as to what it considered would be 

the implications of accepting other Insurers' submissions "in relation to the 

"disease clauses" (paragraph 273 of the Judgment). 

20. Accordingly, whilst the first two points of law raised by Hiscox are expressed in a way 

specific to Hiscox, it is clear from the nature of the arguments at trial and the nature of 
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the Judgment that the same or very similar issues arise from the other policies in the 

Test Case and, just as importantly, are relevant to issues arising from the extremely large 

number of policies not considered at trial in relation to COVID-19.  

21. As regards the third point of law, that is a general conclusion, albeit in the context of 

RSA 3 and the disease clauses (paragraphs 112 and 533 of the Judgment) which has 

potential ramifications for at least the hybrid policies as well.  I would respectfully 

submit that its general public importance is self-evident. 

22. It is also important to recognise that the three points raised extend beyond the current 

COVID-19 situation.  For example, as regards the first point of law, the nature of the 

insured peril, the extent of the indemnity and the proper counterfactual and approach to 

the assessment of loss as regards a composite insured peril are or are potentially of wider 

application in the law of insurance.  The second and third points may arise in relation to 

subsequent pandemics, should they occur. 

Fourth and fifth points of law 

23. The fourth point of law is whether in relation to Hiscox 1 and 4 , and if it made such a 

holding in relation to Hiscox 2 and 3, the Court erred in holding that "interruption" in 

the stem  meant "business interruption" generally, including disruption or interference, 

not just complete cessation.  This point is Ground 7 in the draft Grounds of Appeal. 

24. The fifth point of law is whether or not in the Public Authority clause in Hiscox 1-3, 

"occurrence" did not, as Hiscox submitted, mean an occurrence which was limited, 

local, small scale and specific to the insured, its business or premises.  This point is 

Ground 8 in the draft Grounds of Appeal. 

25. These points are also points of law of general public importance. 

26. As regards the fourth point, in relation to "interruption", as the Court knows, there is no 

English authority on the meaning of "interruption" in a business interruption policy.  

Also as the Court is aware, "interruption" is used almost invariably in business 

interruption policies.  Although, therefore, there are specific issues which arise from the 

nature of the Hiscox policies, consideration of the meaning of "interruption" in this 

context is a matter of general importance and guidance on it would be of significant 

public interest. 
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27. As regards the fifth point of law, "occurrence", similar considerations apply. 

"Occurrence" is a frequently used word in the relevant type of clause and consideration 

of whether, if there is no express radius or vicinity limit, a limit of the type contended 

for by Hiscox was intended is also of general importance and likely to be of significant 

public interest.  

28. As regards both points, it is to be noted that even looking at the Hiscox policies alone, 

there are over 30,000 policies involved in the Test Case.  Although the fifth point does 

not arise in relation to Hiscox 4, only four Hiscox 4 policies are involved in the Test 

Case.  

29. As regards both points, Hiscox also relies upon the points made in paragraphs 18-20 

above. 

Generally as regards public importance 

30. Accordingly, the points of law that Hiscox wishes to pursue on any appeal are not by 

any means one-off points of contractual construction of concern only to a particular 

insurer and a particular insured or small group of insureds – they are in fact towards or 

at the other end of the scale.  The magnitude of the ongoing COVID-19 pandemic 

(which since trial has seen local 'lockdowns' that have resulted in further claims) in 

combination with the shared characteristics of business interruption insurance wordings, 

and the issues of scope of the insured peril and of causation and assessment of quantum 

arising from claims under them, mean that the points raised by the first three points of 

law are of much wider application and are of significant concern and interest to the 

insurance (and reinsurance) market and to the nation's businesses (and their employees) 

generally and, consequently, are of general public importance. Similar considerations 

apply to the fourth and fifth points. 

(2) The proceedings entail a decision relating to a matter of national importance  

31. I respectfully submit that the proceedings clearly entail a decision relating to a matter 

of national importance. That is evidenced by the decision of the FCA, as regulator, to 

invite the Insurers to participate in this unprecedented and expedited Test Case and the 

willingness of those Insurers to do so. 
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32. The unprecedented and severe impact of the COVID-19 pandemic upon the nation's 

economy generally, and small-to-medium-enterprises in particular, is a matter of 

common knowledge. 

33. The potential significance of business interruption insurance to the position of this 

economic situation is also widely known.  The Court will be aware of the widespread 

coverage in the financial and general national press and broadcast media of Hiscox and 

other insurers' positions both before and after the judgment, all of which evidences the 

importance of the proceedings.  

34. The general public importance of the matters to which the Court's decision relates was 

also addressed in the first statement of Mr Brewis and in particular in paragraphs 52 to 

64.  In that section of his statement, he estimated that the FCA had been informed of 

8,500 claims which, if fully paid up to applicable policy limits, were calculated to be 

worth approximately £1.2 billion. 

(3) The result of the proceedings is so significant that a hearing by the Supreme Court is 

justified (s.12(3A)(b)) 

35. Given the circumstances of this case and what I say above, the result of these 

proceedings was always going to be of the greatest significance, whatever the outcome.  

This has since been acknowledged by the FCA.  On 15 September 2020, the FCA's 

Interim Chief Executive described the outcome as "a significant step in resolving the 

uncertainty being faced by policyholders… today's judgment removes a large number 

of those roadblocks to successful claims, as well as clarifying those that may not be 

successful…" (LMC2, p. 5).  There have been similar reactions recognising the 

significance of the result: in the general and industry media, from lawyers advising in 

the field of insurance, and in the public statements on behalf of the interveners.  

(4) The benefits of earlier consideration by the Supreme Court outweigh the benefits of 

consideration by the Court of Appeal (s.12(3A)(c)) 

36. In addition to the points in paragraph 18 above, Mr Justice Butcher observed when 

granting an expedited trial at the First CMC, "there is a real and pressing urgency about 

the matter…" (transcript of First CMC at page 10, lines 8-9 (LMC2, p. 11)).  It is for 

this reason that the Framework Agreement provided for the parties to explore a leapfrog 
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appeal, so that there might be only one round of appeals against the first instance 

decision.  The urgency of this matter has not abated, despite the work by all parties, and 

particularly the Court, to progress matters as swiftly as possible.  In the circumstances, 

the benefits of any appeals being moved straight to the Supreme Court (where any 

determination will be final) outweigh the benefits of the matter being considered by the 

Court of Appeal.  

(5) A sufficient case for applying for permission has been made out  

37. I do not repeat all the arguments that Hiscox advanced at trial in favour of the points it 

now wishes to pursue on appeal.  In my respectful submission, while the Court did not 

accept these arguments, the draft Grounds of Appeal are nonetheless clearly ones that 

do not raise just arguable points of law but have, at the very least, real prospects of 

success.  

(6) Leave to appeal would otherwise be granted to the Court of Appeal 

38. I repeat what I say in paragraph 37 above.  In my respectful submission, any appeal by 

Hiscox on the terms of the draft Grounds of Appeal clearly has real prospects of success 

(as required by CPR r.52.(1)(a)).  

Conclusion 

39. In conclusion, I respectfully request that the Court grant the certificate sought in the 

terms of the draft attached to Hiscox's application.  

Statement of Truth 

40. I believe that the facts stated in this witness statement are true.  I understand that 

proceedings for contempt of court may be brought against anyone who makes, or causes 

to be made, a false statement in a document verified by a statement of truth without an 

honest belief in its truth. 

Signed:  

Lawson Miles Caisley  

28 September 2020 
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1 

DRAFT GROUNDS OF APPEAL 

1. The Court erred in failing to hold that the essence of the composite insured peril under
the Public Authority clause in Hiscox 1-4 was restrictions imposed by a public authority,
and in failing to hold that the indemnity provided by the Public Authority clause was
only in respect of loss caused in a causal combination by each of (i) an interruption (ii)
caused by an inability to use the premises (iii) due to restrictions imposed by a public
authority (iv) following an occurrence of a relevant disease, here COVID-19, and that
there was no indemnity in respect of any other cause of loss.  The Court should have
held that the clause only provided an indemnity against loss caused by each of the above
four elements in combination, and that, save to the extent that COVID-19 caused loss
as part of and in causal combination with the other elements of the insured peril,
COVID-19 and its other consequences were to be included in the counterfactual and
were not to be stripped out for the purposes of assessing loss.  Instead, the Court held
that, once an insured peril had occurred, Hiscox was liable for all the consequences of
COVID-19.

2. The Court erred in holding that the trends clauses in Hiscox 1-4 were (merely) part of
the quantification machinery of the claim and that it would be contrary to principle if
(subject to wording to the contrary) any part of the insured peril was included in the
assessment of loss.  It should have held that the trends clauses made it clear that, save
to the extent that it caused loss as part of and in causal combination with the other
elements of the insured peril under the Public Authority clause, COVID-19 and its
consequences were to be taken into account for the purposes of the counterfactual and
not to be stripped out for the purposes of the assessment of loss.

3. The Court erred in holding that there were several problems with the reasoning in
Orient-Express Hotels Limited v Assicurazioni Generali SA [2010] Lloyd’s Rep IR 531
and that if necessary to do so it would have concluded the decision  was wrongly decided
and declined to follow it and erred in holding that the decision was distinguishable.  The
Court   should have held that decision was correctly decided and not distinguishable and
that it supported the argument that COVID-19 and its consequences, save to the extent
that COVID-19 caused loss as part of and in causal combination with other elements of
the insured peril under the Public Authority clause, were to be included in the
counterfactual and not to be stripped out for the purposes of the assessment of loss.

4. The Court erred in failing to hold that the words “solely and directly” in the stem had
the effect that the indemnity provided by the Public Authority clause in Hiscox 1-4 was
only in respect of loss solely and directly caused by the four elements of the insured
peril in causal combination and no other loss and/or that COVID-19 and its
consequences were otherwise to be included in the counterfactual and not to be stripped
out for the purposes of the assessment of loss.

5. The Court erred in holding, in relation to Hiscox 4, that it was appropriate to regard a
public authority response as having followed a local occurrence of COVID-19, provided
the response was temporally posterior to the local occurrence, if it was a response to the
outbreak of which the local occurrence formed a part.  The Court ought to have held
that the insured peril under the Public Authority clause in Hiscox 4 was, as regards the
occurrence of disease element, in respect of a local occurrence only (i.e. within one mile
of the premises), not a wider outbreak, and ought to have held that a public authority
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response followed an occurrence of COVID19 within the meaning of Hiscox 4 only if 
it causally and not merely temporally followed an outbreak within a one mile radius of 
the relevant premises.  

6. The Court erred in holding, albeit as a “less satisfactory” alternative to its primary
holding that COVID-19 in the UK is one indivisible cause of the national response to
COVID-19 and consequent business interruption, that each individual occurrence of
COVID-19 is a separate but effective cause of the national response to COVID-19.  The
Court should have held that each occurrence of COVID-19 was not a separate or
effective cause of the national response to COVID-19 and resultant business
interruption.

7. In relation to Hiscox 1 and 4 , and if it made such a holding in relation to Hiscox 2 and
3, the Court erred in holding that “interruption” in the stem  meant “business
interruption” generally, including disruption or interference, not just complete
cessation.  The Court should have held that interruption meant complete cessation.

8. The Court erred in holding that in the Public Authority clause in Hiscox 1-3
“occurrence” did not, as Hiscox submitted, mean an occurrence which was limited,
local, small scale and specific to the insured, its business or premises.  The Court should
have held that Hiscox’s submission was correct and that occurrence meant something
limited, local, small scale and specific to the insured, its business or premises.
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Result of FCA’s Business Interruption test case 

The High Court has today handed down its judgment in the Financial Conduct Authority’s 
(FCA)’s business interruption insurance test case. 

The Court found in favour of the arguments advanced for policyholders by the FCA on the majority of the key 
issues. 

Christopher Woolard, Interim Chief Executive of the FCA, commented:

‘We brought the test case in order to resolve the lack of clarity and certainty that existed for many policyholders 
making business interruption claims and the wider market.  We are pleased that the Court has substantially 
found in favour of the arguments we presented on the majority of the key issues. Today’s judgment is a 
significant step in resolving the uncertainty being faced by policyholders. We are grateful to the court for 
delivering the judgment quickly and the speed with which it was reached reflects well on all parties. 

‘Coronavirus is causing substantial loss and distress to businesses and many are under immense financial strain 
to stay afloat. Our aim throughout this court action has been to get clarity for as wide a range of parties as 
possible, as quickly as possible and today’s judgment removes a large number of those roadblocks to successful 
claims, as well as clarifying those that may not be successful.

‘Insurers should reflect on the clarity provided here and, irrespective of any possible appeals, consider the steps 
they can take now to progress claims of the type that the judgment says should be paid.  They should also 
communicate directly and quickly with policyholders who have made claims affected by the judgment to explain 
next steps.

‘If any parties do appeal the judgment, we would expect that to be done in as rapid a manner as possible in line 
with the agreement that we made with insurers at the start of this process. As we have recognised from the 
start of this case, thousands of small firms and potentially hundreds of thousands of jobs are relying on this.’

Background
Many policyholders whose businesses were affected by the Covid-19 pandemic suffered significant losses, 
resulting in large numbers of claims under business interruption (BI) policies.

Most SME policies are focused on property damage and only have basic cover for BI as a consequence of 
property damage.   But some policies also cover for BI from other causes, in particular infectious or notifiable 
diseases (‘disease clauses’) and non-damage denial of access and public authority closures or restrictions 
(‘denial of access clauses’). In some cases, insurers have accepted liability under these policies.  In other cases, 
insurers have disputed liability while policyholders considered that it existed, leading to widespread concern 
about the lack of clarity and certainty. 
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The FCA’s aim in bringing the test case was to urgently clarify key issues of contractual uncertainty for as many 
policyholders and insurers as possible. The FCA did this by selecting a representative sample of policy wordings 
issued by eight insurers. The FCA’s role was to put forward policyholders’ arguments to their best advantage in 
the public interest. 370,000 policyholders were identified as holding policies that may be affected by the 
outcome of the test case.   

What today’s judgment decides
The judgment is complex, runs to over 150 pages and deals with many issues. A summary of the key points are 
below. The FCA’s legal team at Herbert Smith Freehills have published a summary on their website [1], which 
may be referred to for further detail.

In order to establish liability under the representative sample of policy wordings, the FCA argued for 
policyholders that the ‘disease’ and/or ‘denial of access’ clauses in the representative sample of policy wordings 
provide cover in the circumstances of the Covid-19 pandemic, and that the trigger for cover caused 
policyholders’ losses.

The judgment says that most, but not all, of the disease clauses in the sample provide cover.  It also says that 
certain denial of access clauses in the sample provide cover, but this depends on the detailed wording of the 
clause and how the business was affected by the Government response to the pandemic, including for example 
whether the business was subject to a mandatory closure order and whether the business was ordered to close 
completely.

The test case has also clarified that the Covid-19 pandemic and the Government and public response were a 
single cause of the covered loss, which is a key requirement for claims to be paid even if the policy provides 
cover. 

What today’s judgment means for policyholders
Although the judgment will bring welcome news for many policyholders, the judgment did not say that the eight 
defendant insurers are liable across all of the 21 different types of policy wording in the representative sample 
considered by the Court.  Each policy needs to be considered against the detailed judgment to work out what it 
means for that policy.  Policyholders with affected claims can expect to hear from their insurer within the next 7 
days. 

The test case has removed the need for policyholders to resolve a number of the key issues individually with 
their insurers.  It enabled them to benefit from the expert legal team assembled by the FCA, providing a 
comparatively quick and cost-effective solution to the legal uncertainty in the business interruption insurance 
market.

The test case was not intended to encompass all possible disputes, but to resolve some key contractual 
uncertainties and ‘causation’ issues to provide clarity for policyholders and insurers. The judgment does not 
determine how much is payable under individual policies, but will provide much of the basis for doing so.

It is possible that the judgment will be appealed.  Any appeal does not preclude policyholders seeking to settle 
their claims with their insurer before the outcome of any appeal is known.

It is important that policyholders, action groups, insurance intermediaries and their legal representatives are 
properly engaged throughout the test case process.  The FCA has therefore arranged an opportunity for them to 
talk to its legal team individually on Monday 21 September or Tuesday 22 September - find out more [2]. 

Next steps
The FCA and Defendant insurers are considering the judgment and what it might mean in respect of any appeal. 
Any applications to appeal will be heard at a consequentials hearing before the High Court.  The FCA is seeking 
to have a consequentials hearing as early as possible.
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The FCA and Defendant insurers have agreed that they will seek to have any appeal heard on an expedited 
basis, given the importance of the matter for so many policyholders. This includes exploring the possibility of 
any appeal being a ‘leapfrog’ appeal to the Supreme Court (rather than needing to be heard by the Court of 
Appeal first). 

The FCA will continue to keep policyholders appraised of matters as they progress, through its dedicated 
webpage [3].

Notes to editors
1. The test case has removed the need for policyholders to resolve many key issues of contractual

uncertainty and causation individually with their insurers. It enabled them to benefit from the expert
legal team assembled by the FCA, providing a comparatively quick and cost-effective solution to the legal
uncertainty in the business interruption insurance market.

2. Insurers relied heavily on a previous judgment called Orient Express in their submissions on causation.
But the Court ruled that the case does not reduce the liability of insurers where the policy provides cover.

3. Business interruption insurance webpage [3]

4. Judgment summary published by the FCA’s solicitors, Herbert Smith Freehills [4]

5. Business interruption insurance test case: Judgment [5](PDF)

First published: 15/09/2020 Last updated: 16/09/2020 See all updates

Source URL: https://www.fca.org.uk/news/press-releases/result-fca-business-interruption-test-case

Links

• [1] http://hsfnotes.com/insurance/2020/09/15/judgment-handed-down-in-fcas-covid-19-busines
s-interruption-insurance-test-case/

• [2] https://www.fca.org.uk/firms/business-interruption-insurance#latest
• [3] https://www.fca.org.uk/firms/business-interruption-insurance
• [4] https://hsfnotes.com/insurance/2020/09/15/judgment-handed-down-in-fcas-covid-19-busines

s-interruption-insurance-test-case/
• [5] https://www.fca.org.uk/publication/corporate/bi-insurance-test-case-judgment.pdf
• [6] https://www.fca.org.uk/news/media-centre
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