11 Undertaking and declaration
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Change of Legal Status Application for EMD firms
To be used by Authorised Electronic Money Institution (AEMI) and Small Electronic Money Institution (SEMI)
Full name of the existing firm
	[bookmark: Text55][bookmark: _GoBack]     


Firm reference number (FRN)
	     


Important information you should read before completing this form
We require all applicant firms to provide these details as part of their application for ‘change of legal status’. 
Please keep a copy of the completed form and any supporting documents you include with this application for your future reference.
The FCA processes personal data in line with the requirements of The General Data Protection Regulation (EU) 2016/679 and the Data Protection Act 2018. For further information about the way we use the personal data collected in this form, please read our privacy notice available on our website: www.fca.org.uk/privacy .
	It is important that you provide accurate and complete information, and disclose all relevant information.  If you do not, you may be committing a criminal offence and it may increase the time taken to assess your application.

Purpose of this pack
We must ensure that the applicant firm will continue to satisfy the conditions set out in regulation 6 of the Electronic Money Regulations 2011 (as amended by the Payment Services Regulations 2017) before we can authorise/register them. We also require the existing firm to apply to cancel their authorisation/registration and for the applicant firm to confirm that they will take on any liabilities of the existing firm.
The table of page 3 will help you decide whether this application is appropriate for the firm.
Terms in this pack
In this form we use the following terms:
‘Applicant firm’ refers to the electronic money institution applying for authorisation
‘AEMI’ refers to  Authorised Electronic Money Institution
‘AIS’ refers to Account Information Services
‘Approach Document’ refers to our guidance document entitled ‘Payment Services and Electronic Money – Our Approach’
‘Existing EMI’ refers to the electronic money institution applying to cancel their authorisation or registration 
‘PI’ refers to a Electronic Money Institution
‘PIS’ refers to Payment Initiation Services
‘Qualifying Holdings’ refers to controllers of the applicant firm
‘Regulations’ refers to The Electronic Money Regulations 2011
‘We’, 'our', or ‘us’ refers to the Financial Conduct Authority (FCA)
‘You’ refers to the person(s) signing the form on behalf of the applicant firm 






Application for Authorisation as a  
Payment Institution






[image: ]Financial Services Authority
Introductory notes

1  Contact details and timings for this application

AFilling in the form
1	If you are using your computer to complete the form:
· use the TAB key to move from question to question and press SHIFT TAB to move back to the previous question
· print out all the parts of the form you have completed and sign the declaration.
2	If you are filling in the form by hand:
· use black ink
· write clearly
· sign the declaration.
3	If you think a question is not relevant to you, write 'not applicable' and explain why.
4	If you leave a question blank and/or do not sign the declaration without telling us why, we will have to treat the application as incomplete.  This will increase the time taken to assess your application.
5	If there is not enough space on the forms, you may need to use separate sheets of paper. Clearly mark each separate sheet of paper with the relevant question number.
6 Post the completed application consisting of: 
· this application form
· EMD Individual form(s) if applicable
· Qualifying Holding form(s) if applicable
· PSD Agent form(s) if applicable
· the application fee to us at:
	Authorisations Support Team
Authorisations
The Financial Conduct Authority
12 Endeavour Square
London
E20 1JN
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	Introductory notes
These notes are designed to help you complete this application correctly.


Can I use this form?
		You can use this form if:
· the existing EMI is making no other changes to its business apart from changing its legal status (see next page); and 
· you can answer Yes to all of the following statements:

	1
	The applicant firm is a new legal entity that will carry on the payment services of an existing authorised EMI.

	|_| Yes  |_| No



	2
	The applicant firm will carry on the same payment services as the existing EMI, or will be narrowing the payment services it carries on, and will also operate to the same business plan.
	|_| Yes  |_| No


	3
	If a Small Electronic Money Institution the applicant firm will continue to meet the conditions for registration, as set out in Regulation 13.

	|_| Yes  |_| No


	4
	The applicant firm will take over all the rights and obligations of the payment services carried on by the existing EMI.

	|_| Yes  |_| No


	5
	The applicant firm’s payment service provider’ type(s), ie money remitter, merchant acquirer, will be the same as the existing EMI’s.

	|_| Yes  |_| No


	6
	The applicant firm will continue to use the existing EMI’s:
· audit /governance arrangements
· risk-management procedures
· internal control mechanisms
· outsourcing arrangements
· systems and controls
· safeguarding measures.

	|_| Yes  |_| No


	7
	All individuals responsible for managing the existing EMI, or its payment services, will perform the same roles for the applicant firm.

Exception
A limited number of changes may be made to the applicant firm’s individuals; the extent of these changes is detailed in the introductory notes below.

	|_| Yes  |_| No





	8
	The existing EMI has no outstanding regulatory obligations.

	|_| Yes  |_| No


	9
	The applicant firm will have the same passport arrangement as the existing EMI (where applicable).

	|_| Yes  |_| No


	10
	No other significant changes to the information set out in Schedule 1 to the Regulations, as previously notified to the FCA by the existing EMI, are expected to arise out of the change of legal status.

	|_| Yes  |_| No


	11
	The existing EMI wishes to apply to cancel its authorisation as part of this application and confirms it has read and agrees to the cancellation declaration on page 19.

	|_| Yes  |_| No



If you have answered ‘No’ to any of the above statements you should not use this pack. Instead you must submit an application via Connect.  


What is a change of legal status?
	

	APPLICANT 

	
	Sole trader
	Private limited company
	Public limited company
	Partnership
	Limited partnership
	Limited liability partnership 
	Unincorporated association

	EXISTING SPI
	Sole trader
	
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes

	
	Private limited company
	Yes
	
	No*
	Yes
	Yes
	Yes
	Yes

	
	Public limited company
	Yes
	No*
	
	Yes
	Yes
	Yes
	Yes

	
	Partnership
	Yes
	Yes
	Yes
	
	No*
	Yes
	Yes

	
	Limited partnership
	Yes
	Yes
	Yes
	No*
	
	Yes
	Yes

	
	Limited liability partnership 
	Yes
	Yes
	Yes
	Yes
	Yes
	
	Yes

	
	Unincorporated association
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes
	



Yes	►Please complete this application pack.
No	►A completed application pack is not required, but you must notify us of the change (by sending a letter/email to our Customer Contact Centre).
Why do I need to submit a new application?
The Regulations do not permit an existing EMI to 'transfer' their authorisation or registration to a new legal entity, instead the new legal entity must apply to be authorised or registered in its own right.

As we will already have experience of the new legal entity, through our supervision of the existing EMI, and already hold the information required to be submitted with new applications, this application form requires less supporting documentation; in addition the application fee has been halved.
Can I make changes to the individuals responsible for payment services?
This application may have been prompted by a change in the management structure of the existing EMI and not all individuals responsible for payment services will continue these roles within the applicant firm.

So you can make a maximum of four changes to the existing EMI’s individuals (please note that one change is considered to be adding an individual or removing an individual).

Section 5 allow you to detail which individuals will not be ‘mapped’ to the applicant firm (ie removed) and which individual (if any) will be added.

Please note where individuals are being added/removed, you must submit the appropriate ‘EMD Individual’ and/or ‘Remove EMD Individual’ form(s).

 Introductory notes


	1
	Contact details and timings for this application
We need this information in case we need to contact you when assessing this application.


	1.1	Full name of Applicant EMI
	     


	1.2	Name of existing EMI and FRN
	     


Contact for this application
	1.3	Contact details of the person we will get in touch with about this application.
This must be someone who is responsible for payment services within the applicant firm
	Individual Reference Number (IRN)
	     



	Title (Mr, Mrs, Miss, etc)
	     



	 All First name(s)
	     



	Surname
	     



	Job title
	     



	Business address
	     

	Postcode
	     



	Phone number (including STD code)
	     



	Mobile number
	     



	Fax number (including STD code)
	     



	Email address
	     





 
	1.4	If any of the applicant firm’s contact details (ie head office, registered office, telephone number, email address) are different to those of the existing EMI, please provide details on a separate sheet of paper. 
|_|	Attached
If no changes are notified we will assume the applicant firm’s contact details are the same as the existing EMI.
	1.5	Does the applicant firm have any timing factors it would like us to consider?
If there are particular reasons (eg retirement date, capitalisation, financial year-end) why the applicant wishes to be registered by a certain date then we will try to accommodate it.
	     


1 Contact details and timings for this application

1 Contact details and timings for this application




	2
	About the existing EMI and applicant firm
We need to know general information about the existing EMI and the applicant firm, including the reason for the change in the legal status.


About the existing EMI 
	2.1	Why is the existing EMI applying to change its legal status?
	     


2.2		Does the existing EMI want its cancellation date to be the same as the applicant firm’s authorisation date?
|_|	Yes
|_|	NoPlease state the intended cancellation date and explain why you require a different date:
	     
	     
	/
	     
	     
	/
	     
	     
	     
	     



	     



Applicant firm’s business
	2.3	Provide a brief summary of the arrangements the applicant firm has made to ensure that all rights and obligations (eg assets and liabilities) of the e-money issued and payment services carried on by the existing EMI are legally transferred to the applicant. 
(Please note: the applicant will be required to sign an undertaking to confirm this).
	     




2 About the existing EMI and applicant firm


Legal status 
	2.4	What type of firm is the existing EMI and the applicant firm?
						Existing EMI	Applicant firm
Sole trader				|_|		|_|
Private limited company		|_|		|_|
Public limited company			|_|		|_|
Partnership				|_|		|_|
Limited partnership			|_|		|_|
Limited liability partnership		|_|		|_|
Unincorporated association		|_|		|_|
	2.5	Date of incorporation or formation (dd/mm/yyyy)
	     
	[bookmark: Text41]     
	/
	[bookmark: Text42]     
	[bookmark: Text43]     
	/
	[bookmark: Text44]     
	[bookmark: Text45]     
	[bookmark: Text46]     
	[bookmark: Text47]     


	2.6	Where was the applicant firm incorporated or formed?
|_|	England/ Wales
|_|	Scotland
|_|	Northern Ireland
	2.7	Please attach the following:
Copy of Articles of Association (if applicable)		|_| Attached
Copy of Limited Liability partnership agreement		|_| Attached
Copy of Limited Partnership agreement (if applicable)	|_| Attached
	2.8	Does the applicant have a registered number eg Companies House number?
|_|	NoContinue to Question 2.9
|_|	YesGive details below
	     
	     
	     
	     
	     
	     
	     
	     
	     
	     
	     
	     


Financial year end for applicant firm
	2.9	Date of the applicant firm’s financial year end (dd/mm)
This question should be answered by all firm types. (For all incorporated firm types the financial year end should match the date recorded with Companies House).
	     
	     
	/
	     
	     


2 About the existing EMI and applicant firm


3  Arrangements


3  Payment services



	3
	Qualifying holdings
Regulation 6(6)(a) requires an applicant firm to satisfy us that any persons having a qualifying holding in it are fit and proper persons, with regard to the need to ensure the sound and prudent conduct of the affairs of the EMI. 
If there have been no material changes in the circumstances of the existing EMI’s qualifying holdings you will not need to submit any additional forms.



Qualifying holdings 
A ‘qualifying holding’ is defined in the Regulations by reference to Article 4(11) of the Banking Consolidation Directive (BCD). The definition in the BCD is a ‘direct or indirect holding in an undertaking which represents 10% or more of the capital or of the voting rights or which makes it possible to exercise a significant influence over the management of that undertaking’

A ‘qualifying holding’ is broadly an individual or firm that:
· holds 10% or more of the shares in the applicant firm (including via a parent firm);
· is able to exercise significant influence over the management of the applicant firm through a controlling interest in the applicant firm or a parent;
· is entitled to control or exercise control of 10% or more of the voting power in the applicant firm (including via a parent firm); or
· is able to exercise significant influence over the management of the applicant firm through their voting power in it or a parent.
	
Limited Liability Partnership (LLP) applicants should note that some (or sometimes all) individual members may be controllers of the LLP.  Usually this will depend on the number of members and the terms of the membership agreement, especially regarding voting power or significant influence.
3.1		Are the applicant firms qualifying holdings the same as those of the existing EMI?
|_|	YesContinue to Question 3.2
|_|	NoYou must provide details of the changes on a separate sheet of paper (include new qualifying holdings, qualifying holdings to be removed and any changes in % holdings)
You must complete the relevant ‘Qualifying holding’ form for any new qualifying holdings detailed above.

Close links
Applicants must satisfy the FCA that any ‘close links’ it has are not likely to prevent the effective supervision of the applicant or, where a close link is located outside of the EEA, the laws of the foreign territory would not prevent effective supervision

A close link is defined in the Regulations as:
· a parent undertaking of the applicant
· a subsidiary undertaking of the applicant
· a parent undertaking of a subsidiary undertaking of the applicant
· a subsidiary undertaking of a parent undertaking of the applicant
· an owner of 20% or more of the capital or voting rights in the applicant
· an entity where the applicant owns or controls 20% or more of the capital or voting rights.


3.2		Are the applicant firms close links the same as those of the existing EMI and will they continue to allow us to supervise the applicant firm effectively?
|_|	YesContinue to Section 4
|_|	NoYou must provide details of the changes on a separate sheet of paper


3  Qualifying holdings


	4
	Payment services
We need confirmation that the applicant firm will carry on the same, or a narrower range of, payment services as the existing EMI.



You should check the existing EMI’s payment services are still relevant to the applicant firm and request the same payment services.
The only exception is where you wish to reduce the payment services carried out by the applicant firm. 
4.1		Is the applicant firm applying to carry out the same payment services as the existing EMI, or to reduce the payment services carried out?
|_|	SameThe current payment services are relevant to the applicant firm. Continue to Section 5.
|_|	ReduceContinue to Questions 4.2 and 4.3
4.2		Please select the payment service(s) that the applicant firm will no longer carry out:
|_|	Cash payment services on a payment account
|_|	Executing payment transactions (no credit line)
|_|	Issuing instruments/acquiring transactions
|_|	Cash withdrawal services on a payment account
|_|	Executing payment transactions (credit line)
|_|	Money remittance
|_|	Payment initiation services (not applicable for SEMI)
|_|	Account information services (not applicable for SEMI)

4.3		Please explain why the payment service(s) above will no longer be carried out:
	     




4 Payment services


4  Agents




	5
	Individuals and agents
We need to know which individuals and agents (where applicable) will be ‘mapped’ from the existing EMI to the applicant firm.
You must also confirm what changes you intend to make to these details and that they are within the allowed limits.



PSD Individuals
5.1		Will all of the existing EMI’s EMD individuals be ‘mapped’ to the applicant firm?
|_|	YesContinue to Question 5.2
|_|	NoPlease confirm below which EMD individuals will not be mapped and submit a ‘Remove EMD Individual’ form for each one.
	     


5.2		Will any new EMD individuals be added to the applicant firm?
|_|	NoContinue to Question 5.3
|_|	YesPlease submit an ‘Add EMD Individual’ form for each one.
EMD Agents
5.3		Does the existing EMI have any EMD Agents?
|_|	NoContinue to Question 5.5.
|_|	YesWill all of the existing EMIs EMD Agents be ‘mapped’ to the applicant firm?
|_| YesContinue to Question 5.5
|_| NoPlease confirm which agents will not be ‘mapped’ and submit a ‘Remove EMD Agent’ form for each one.
	     


5.4		Will any new EMD Agents be added to the applicant firm after the change of legal status?
|_|	NoContinue to Question 5.5
|_|	YesPlease submit an ‘Add EMD Agent’ form for each one.
5.5		Please confirm how many changes you have applied to make to your EMD Individuals and your EMD Agents (where applicable)
EMD Individuals
	     


EMD Agents
	     


You must ensure that these changes do not exceed the limit set out in the ‘Introductory notes’ to this form.
5  Individual and agents


	6
	Systems and controls
We expect the applicant firm to continue using the existing EMI’s systems and controls. However, we recognise that this change in legal status may require some minor changes to the applicant firm’s systems.





If the applicant is a AEMI you must complete all questions in this section. 

If the applicant is a SEMI you must complete Questions 6.1, 6.2 and 6.4 
IT systems
6.1		Will the applicant firm continue to use the existing EMI’s IT systems and controls?
Please note that if the existing IT systems are being upgraded in any way, details must be provided below.
|_|	YesContinue to Question 6.2
|_|	NoYou must explain, on a separate sheet, how the applicant firm’s systems will change, together with a brief explanation of the systems and controls the applicant firm intends to put in place.
	     


Governance arrangements
6.2		Will the applicant firm continue to use the existing EMI’s governance arrangements (including risk-management procedures, internal control mechanisms and money laundering controls)?
|_|	YesContinue to Question 6.3.
|_|	NoYou must explain, on a separate sheet, how the applicant firm’s governance arrangements will differ from those of the existing EMI together with details of the reason(s) for change.

Professional indemnity insurance (PII) or comparable guarantee
Schedule 2(19) requires all firms carrying out AIS or PIS to hold either PII or a comparable guarantee in relation to these activities. This should also be compliant with the minimum amount of cover outlined in the EBA Guidelines on PII or comparable guarantee. 
	6.3	Will your firm’s PII or comparable guarantee change as result of this application?
|_|	No
|_|	YesGive details below of the PII cover the applicant will have in place that complies with the minimum standards as set out in the EBA PII Guidelines; showing the coverage of the respective liabilities*
	Insurer name
	[bookmark: Text1]     

	Annual premium
	[bookmark: Text2]     

	Limit of indemnity (single claim)
	[bookmark: Text3]     

	Limit of indemnity (aggregate)
	[bookmark: Text4]     

	Policy excess
	[bookmark: Text5]     

	Increased excess(es) for specific business types:


	[bookmark: Text6]Business type:     
[bookmark: Text7]Amount: £     

[bookmark: Text8]Business type:      
[bookmark: Text9]Amount: £     


	Amount of additional capital required for increased excesses(es) 
	[bookmark: Text12] £     

	Amount of additional capital required for excluded business or liabilities.
	 £     


*You will be asked to provide evidence of the PII before we authorise your firm ie the insurance contract or other equivalent document.
Other arrangements
	6.4	Will the applicant firm continue to use the existing EMI’s audit arrangements, outsourcing arrangement, safeguarding measures and any other arrangements, or controls, of the existing EMI?
|_|	Yes
|_|	No You must explain, on a separate sheet, how the applicant firm’s arrangements will differ from those of the existing EMI together with details of the reason(s) for these changes.
6 Systems and controls


6  Systems and controls



	7
	Capital resources and requirements
In some cases the capital resource requirement for the applicant firm may be different, usually where you have reduced the payment services being carried out. 
The applicant firm must demonstrate how it satisfies this requirement.
 


Capital requirements
7.1		What will the applicant firm’s initial capital requirement be?
AEMI’s
|_|	€350,000

SEMI’s
|_|	2% of average outstanding e-money The business generates or is projected to generate average outstanding e-money of €500,000 or more
|_|	No initial capital requirement The business generates or is projected to generate an average outstanding e-money of less than €500,000
7.2		What method will the applicant firm use to calculate its ongoing capital requirement?
AEMI’s
|_|	Have to hold funds equal or in excess of €350,000
|_|	Method D in respect of issuance of e-money and payment services that are linked with e-money issuance

AEMI’s with payment services unrelated to e-money 
|_|	Method A
|_|	Method B
|_|	Method C

SEMI’s
|_|	Will continue to meet 2% of average outstanding e-money
|_|	Our business falls below the threshold

7.3		Will the applicant firm’s ongoing capital requirement be the same as the existing EMI’s?
|_|	YesPlease confirm what this requirement is.
|_|	NoYou must demonstrate how the applicant firm has calculated their ongoing requirement.
	     


Capital resources
	7.4	Please demonstrate how the applicant firm will meet its initial and ongoing capital requirements at authorisation
You should provide data in line with the worked examples provided in Chapter 9 of the Approach Document.

7  Capital resources and requirements


	

8
	Fees and levies
This section is included to give the applicant information on periodic fees and levies payable to the FCA and the Financial Ombudsman Service (FOS). We also explain the relevant FCA and FOS fee-blocks.



The permission the firm has when it becomes authorised will determine which fee-block(s) it is allocated to, and therefore its annual FCA fee.  The fees and levies in each fee-block are based on the tariff data provided in the sections below.
Please round your answers up for this section to the nearest whole number. If the answer is ‘nil’ please write ‘nil’ – do not leave blank.
When reporting monetary fee tariff data, firms should provide a projected valuation, covering the first 12 months from the date of authorisation (measured according to the relevant tariff base(s)), see FEES 4.2.7A G of our Handbook at: https://www.handbook.fca.org.uk/handbook/FEES/4/2.html
FCA Fees
AEMI’s
	8.1	The relevant fee block is:
Fee-block G.10 – Authorised Electronic Money Institutions
What is the estimated value of the firm’s relevant income at the end of the first year of business?
	Amount GBP
	     

	Confirm amount in words
	     


	8.2	Fee-block G.3 – Large payment institutions (UK or EEA authorised payment institutions).  
How much relevant income does the applicant firm project for the first year of authorisation in relation to its unrelated payment services business?
	Amount GBP
	     

	Confirm amount in words
	     


SEMI’s
	8.3	The relevant fee-block is:
Fee-block G.11- Small Electronic Money Institutions
If an applicant firm is providing unrelated payment services, it will also be allocated to fee-block G.4 - Small Payment Institutions. We do not require data for fee-block G.4 as this is a flat fee. 

Declaration of FOS exemption
		Please note that if the applicant firm will carry on business with consumers then exemption will not be available because they qualify as eligible complainants.
	8.4	FOS exemption – if the firm will not carry on business with eligible complainants and does not foresee doing so in the immediate future, please tick the box below.
|_|	Applicant firm is FOS exempt – Continue to Section 9
FOS levy
		AEMI’s
	8.5	Industry block 11 – Fee-paying payment service providers
		What is the estimate value of the firm’s relevant income at the end of the first year of authorisation in relation to its unrelated payment services business? Relevant income refers to income expected from business with consumers.
	Amount GBP
	     

	Confirm amount in words
	     


		SEMI’s
	8.6	Financial Ombudsman Service (Ombudsman Service) General Levy
An applicant firm will come under the jurisdiction of the Ombudsman Service for issuing electronic money except if it is an exempt electronic money issuer.  A SEMI will fall within Industry block 18 – Electronic Money Issuers.  A flat fee is payable for this industry block.
If the applicant firm will provide unrelated payment services, ie not directly related to its electronic money business, it will also be allocated to Industry block 11.  A flat levy is payable for this industry block. So there are no data requirements for the Ombudsman Service levy. 


8 Fees and levies


8 Fees and levies


	

9
	Application fee
You must send a cheque for the appropriate application fee in full with this application pack or we will not process the application.


		Is the applicant firm an AEMI or SEMI?
|_|	SEMIContinue to Question 9.1
|_|	AEMIContinue to Question 9.2
	9.1	Tick below to confirm that you have paid the application fee
|_|	£500
	9.2	Tick below to confirm that you have paid the application fee
|_|	£2,500 

You must pay the full application fee by cheque.  It is non-refundable (even if the applicant firm decides to withdraw its application for ‘change of legal status’).
How to pay

1 Make the cheque payable to the Financial Conduct Authority.  We cannot accept post-dated cheques. 

2 Write the name of the applicant (as it appears on the front cover of this application form) on the back of the cheque.

3 Write 'EMD application for authorisation on the back of the cheque.

4 Send the cheque with the application pack.



9 Application fee


9 Application fee


	

10
	Supporting documentation
In this section we ask you to confirm that you are submitting the appropriate supporting documents.


10.1Please tick below to confirm that you have completed and attached the following (where applicable)

	Document
	

	Details of changes to contact details (if applicable)
	|_|  Attached
|_|  Not applicable

	Copy of Articles of Association / LLP agreement / LP agreement (as appropriate)
	|_|  Attached

	Details of changes to qualifying holdings (if applicable)
	|_|  Attached
|_|  Not applicable

	Appropriate EMD Individual forms as per Section 5 (if applicable) 
	|_|  Attached
|_|  Not applicable

	Appropriate EMD Agent forms as per Section 5 (if applicable)
	|_|  Attached
|_|  Not applicable

	Details of changes to systems and controls (if applicable)
	|_|  Attached
|_|  Not applicable

	Details of ongoing capital requirement calculation
	      |_|  Attached 

	Evidence of applicant firm’s capital resources
	      |_|  Attached 

	Evidence of applicant firm’s PII or comparable guarantee (if applicable)
	|_|  Attached
|_|  Not applicable

	A cheque for the application fee in full (see Section 9)
	       |_|  Attached 


10  Supporting documentation

7 Declarations and signatures



11 Deed Poll and Declaration
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	Deed Poll and Declaration
When the business of a regulated firm (a “predecessor firm”) passes to a new firm (known in the Deed as the “successor firm”), the FCA needs to be sure that the interests of consumers in respect of that past business are appropriately protected.  
Generally, the FCA requires that the successor firm accepts responsibility for the past business of the predecessor firm and the purpose of the Deed is to ensure that consumers continue to be able to bring claims relating to the regulated activities and services of the predecessor firm.
The Deed binds the successor firm only if the change of legal status is granted.



DEED IN RELATION TO THE PAST BUSINESS OF A PREDECESSOR FIRM (E-money Regulations):  
EXPLANATORY NOTES:
These explanatory notes are not intended to be comprehensive, and applicants are advised to refer to the Deed and to seek independent advice if they are unsure as to any of its effects.
For the purposes of the Deed ‘firm’ includes an electronic money institution.
What does the Deed do?
In respect of the business being transferred, the successor firm accepts that the FCA, the Financial Ombudsman Service, the Financial Services Compensation Scheme and consumers may (but need not) treat the regulated activities and services carried on by the predecessor firm (and any firm for which the predecessor firm accepted responsibility) as if such activities and services had been carried on by the successor firm.  The successor firm also accepts responsibility and liability for the acts and omissions of the predecessor firm (and any firm for which the predecessor firm accepted responsibility) in respect of those activities and services and for any judgments or awards made against or settlements made by the predecessor firm.  
In addition, the successor firm undertakes to carry out and complete any past business reviews involving the regulated activities and services of the predecessor firm and to meet the costs of providing any redress, and recognises that the FCA may attach a requirement to its Part 4A permission and authorisation or registration under the EMRs obligating the successor firm to abide by the terms of the Deed.  
Nothing in this Deed limits the application or effect of section 234B of FSMA.

What is the liability accepted by the successor firm?
The Deed provides that the successor firm is jointly and severally liable with the predecessor firm in respect of the predecessor firm’s regulated activities and services.  This means that a consumer may bring an action in respect of these activities and services against the predecessor firm, the predecessor firm and the successor firm, or the successor firm alone.  
In addition, this deed contains an express contractual obligation for the benefit of, and enforceable, pursuant to the Contracts (Rights of Third Parties) Act 1999, by third parties which means that where a consumer has an award (for example, from a court or the Financial Ombudsman Service), the award is enforceable against the predecessor firm, the predecessor firm and the successor firm, or the successor firm alone.  The position is the same whether the consumer pursues his claim against the predecessor firm, the successor firm or both.  This is the case even if the award is a result of a voluntary settlement by the predecessor firm with the consumer.
The successor firm also accepts to pay any case fees relating to claims brought to the Financial Ombudsman Service, which would be payable if the claim had been made against the predecessor firm.
Successor firms concerned about existing liabilities and ongoing disputes may wish to obtain independent legal advice about how best to protect themselves.  

Who can enforce the Deed?
The Deed is for the benefit of any consumer with a right to bring an action relating to the acts and omissions of the predecessor firm (or any firm for which the predecessor firm itself accepted responsibility) in respect of regulated activities or services.  (Please note that the Deed defines “consumer” by reference to section 404E of FSMA, which is a broad definition of the term and covers not only retail customers but also other users of services.)
The Deed is also entered into for the benefit of and is enforceable by the FCA, the Financial Ombudsman Service and the Financial Services Compensation Scheme.  

Can the Deed be made public?
Yes, the FCA may bring the Deed to the attention of consumers and other third parties and may publish the Deed on its website. 

How long does the successor firm’s liability continue?
The successor firm’s liability for the past business of the predecessor firm (and any firm for which the predecessor firm itself accepted responsibility) continues until such time as the Deed is varied, amended, terminated or rescinded in accordance with its terms (see further below).  The successor firm may therefore continue to be liable even after it has ceased to be authorised or registered.
However, the Deed is not intended to change the position as regards limitation.

Can the successor firm vary or terminate the Deed?
The Deed can only be varied or terminated with the prior written consent of the FCA.

Who must execute the Deed?
This must be the person(s) responsible for making the application:
The following guidance applies to companies, partnerships and unincorporated associations established under the laws of England.  Applicants from other jurisdictions should ensure that the Deed is validly executed under the laws of their respective jurisdictions.

	Type of applicant
	Who must sign

	Sole trader
	The Deed must be executed as a deed by the sole trader in the presence of an independent witness who must also sign.

	Company formed and registered under the Companies Act 2006 with one director
	The Deed must be executed as a deed by the Director on behalf of the company in the presence of an independent witness who must also sign.  

	Company formed and registered under the Companies Act 2006 with more than one director
	The Deed must be executed as a deed by either—
(a) two officers of the company signing on its behalf (the officers may be either two directors or a director and the company secretary); or 
(b) a director of the company who signs on its behalf in the presence of an independent witness who must also sign.

	Partnership
	The Deed must be executed as a deed by either—
(a) all the partners; or 
(b) one partner with a valid power of attorney to execute the Deed on behalf of the partnership in the presence of an independent witness who must also sign.  Please note that in this case, the Power of Attorney must itself be executed by deed which is executed by all the partners.

	Limited Partnership established under the Limited Partnerships Act 1907
	The Deed must be executed as a deed as follows:
· Where the General Partner is an individual, the Deed must be executed by the Limited Partnership (“LP”) acting by the General Partner in the presence of an independent witness who must also sign.  
· Where the General Partner is a corporate entity, the Deed must be executed by the LP acting by the corporate General Partner by either—
(a) two officers of the corporate General Partner who sign on that company’s behalf (the officers may be either two directors or a director and the company secretary); or 
(b) a director of the corporate General Partner who signs on that company’s behalf in the presence of an independent witness who must also sign.

	Limited Liability Partnership established under the Limited Liability Partnerships Act 2000
	The Deed must be executed as a deed as follows: 
· Where the members are individuals, the Deed must be executed by the Limited Liability Partnership (“LLP”) by either— 
(a) two members of the LLP on behalf of the LLP; or
(b) one member of the LLP who signs on its behalf in the presence of an independent witness who must also sign.
· Where the members are companies, the Deed must be executed on behalf of the LLP by either—
(a) two corporate members – in this case, two officers from each company must sign on the respective company’s behalf (the officers may be either two directors or a director and the company secretary); or 
(b) one corporate member in the presence of an independent witness who must also sign.  The corporate member should sign through two officers of the company (either two directors or a director and the company secretary).

	Unincorporated association
	The Deed must be executed as a deed by either—
(a) all members of the unincorporated association; or 
(b) one person authorised to sign on behalf of all the other members (supported by a resolution of the committee of management or equivalent) in the presence of an independent witness who must also sign.
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DEED IN RELATION TO THE PAST BUSINESS OF A PREDECESSOR FIRM
DATE OF DEED:  	[Insert date]

MADE BY:	[Insert name of applicant] (referred to in this Deed as the “successor firm”)

INTRODUCTION:
(A)	The business of [insert name(s) of predecessor firm(s) or business(es)] (referred to in this Deed as the “predecessor firm”) is passing to the successor firm.
(B)	The FCA needs to ensure that the regulatory obligations of the predecessor firm, in particular its liabilities and obligations in respect of past regulated activities and services, are accepted by the successor firm.
(C)	The successor firm records its acceptance of those regulatory obligations by executing this Deed.  

THIS DEED WITNESSES THAT:
1. Interpretation
1.1. [bookmark: _Ref317777527]In this Deed—
“FCA” means the Financial Conduct Authority and any successor organisation which is or becomes responsible for regulating the regulated activities or services comprised in the relevant business;
 “claim” means an action (whether past, present or future, actual or contingent) which—
(a)	is, has been, or may be brought by a consumer in a court of law, tribunal or otherwise (and, for the avoidance of doubt, includes the making of a complaint to the Financial Ombudsman Service and the bringing of a claim to the Financial Services Compensation Scheme); 
(b)	relates to the acts or omissions of the predecessor firm or any firm for which the predecessor firm itself accepted responsibility; and
(c)	is in respect of the regulated activities or services of the predecessor firm or any firm for which the predecessor firm itself accepted responsibility;
“complaint” means any oral or written expression of dissatisfaction, whether justified or not, from, or on behalf of, a person about the provision of, or failure to provide, a financial service or a redress determination (as defined in the Handbook), which:
(a)	alleges that the complainant has suffered (or may suffer) financial loss, material distress or material inconvenience; and 
(b)	relates to an activity of that respondent, or of any other respondent with whom that respondent has some connection in marketing or providing financial services or products, which comes under the jurisdiction of the Financial Ombudsman Service,
and includes, 
(i)	under all jurisdictions of the Financial Ombudsman Service, part of a complaint, and 
(ii)	under the Compulsory Jurisdiction, all or part of a relevant complaint;
“consumer” has the same meaning as in section 404E of FSMA;
 “EMRs” means the Electronic Money Regulations 2011 (S.I. 2011/99)
“Financial Ombudsman Service” means the scheme operator operating the ombudsman scheme pursuant to Part XVI of FSMA;
“Financial Services Compensation Scheme” means the scheme manager of the compensation scheme established under Part XV of FSMA; “firm” means a person who is carrying on, or has carried on, regulated activities and services;
“FSMA” means the Financial Services and Markets Act 2000 (c. 8);
 “Handbook” means the FCA’s Handbook of rules and guidance;
“Part 4A permission” has the same meaning as in section 55A(5) of FSMA;
 “PSRs” means the Payment Services Regulations 2017 (S.I. 2017/752) 
 “regulated activity” is an activity which is regulated for the purposes of section 22(1) or 22(1A) of FSMA, payment services within the meaning of the PSRs, the issuance of electronic money within the meaning of the EMRs and any other activity which falls within the compulsory jurisdiction of the Financial Ombudsman Service from time to time;
“relevant business” means the business of the predecessor firm which is passing to the successor firm (including the business of any other firm for which the predecessor firm accepted responsibility, where such business is passing to the successor firm);
“services” means a service within the meaning of section 404E(2) of FSMA.  
1.2. The predecessor firm shall be considered to have accepted responsibility for another firm (“B”) where the predecessor firm has accepted responsibility and/or liability for the acts and omissions of B in respect of B’s regulated activities and services and the predecessor firm shall also be considered to have accepted responsibility for any firms for which B itself accepted such responsibility and/or liability.
1.3. The Interpretation Act 1978 applies to this Deed, so (unless the contrary intention appears):
(a) the singular includes the plural, and the plural the singular; 
(b) the masculine includes the feminine; and
(c) a reference to a statute or a statutory provision is a reference to it as amended from time to time.
1.4. Unless the contrary intention appears, a reference to a provision of the Handbook is a reference to it as amended from time to time.

2. Application of the Deed
2.1	This Deed shall be binding on the successor firm only if the [change of legal status/authorisation/registration] is granted by the FCA.
2.2        Nothing in this Deed limits the application or effect of section 234B of FSMA.

3. [bookmark: _Ref318366842]Acceptance of liability and responsibility
3.1. In relation to the relevant business, the successor firm—
(a) consents to the FCA, the Financial Ombudsman Service and the Financial Services Compensation Scheme treating the regulated activities and services carried on by the predecessor firm (and any firm for which the predecessor firm accepted responsibility) as the regulated activities and services carried on by the successor firm; and
(b) undertakes to treat the regulated activities and services of the predecessor firm (and any firm for which the predecessor firm accepted responsibility), as if it had itself carried on those regulated activities and services.
3.2. [bookmark: _Ref317843235]In relation to the relevant business, the successor firm also accepts:
(a) responsibility jointly and severally with the predecessor firm for the acts and omissions of the predecessor firm (and any firm for which the predecessor firm accepted responsibility) in carrying out such regulated activities and services; and
(b) liability jointly and severally with the predecessor firm for any damages or other award (including a direction) and any sums due under an agreement or settlement in respect of those acts and omissions, whether such liability arises in contract, in tort or otherwise, and whether it is past, present or future, actual or contingent.
3.3. In particular, the successor firm expressly covenants that it will accept liability, jointly and severally with the predecessor firm, for any judgments or awards of a court, tribunal or otherwise (including in relation to the Financial Ombudsman Service) against the predecessor firm (or any firm for which the predecessor firm accepted responsibility) that—
(a) are pending or existing; or 
(b) may result from proceedings that have already commenced, are in contemplation or may commence in the future, 
whether or not the successor firm is, was, or will be involved in the proceedings. 
3.4. For the avoidance of doubt, the liabilities in clauses 3.2 and 3.3 include liabilities admitted by the predecessor firm or liabilities arising under any compromise or settlement of a claim by the predecessor firm.
3.5. Without prejudice to the generality of clause 7, this clause is an agreement made for the benefit of, and is enforceable pursuant to the Contracts (Rights of Third Parties) Act 1999 by, any consumer, who has brought or who has the right to bring a claim relating to the acts or omissions of a predecessor firm in respect of regulated activities or services. 

4. Past business reviews
4.1. Insofar as it is related to the relevant business, the successor firm undertakes—
(a) that it shall carry out and complete any required past business review into the regulated activities and services of the predecessor firm or any firm for which the predecessor firm accepted responsibility; and 
(b) to meet the costs of providing redress to any person to whom such redress may be due. 
4.2. For the purposes of sub-clause 4.1(a) above, a past business review includes (but is not limited to) a consumer redress scheme under section 404 of FSMA and a scheme which corresponds, or is similar, to a consumer redress scheme for the purposes of section 404F(7) of FSMA.

5. [bookmark: _Ref318117421][bookmark: _Ref318970515]Rights of consumers
[bookmark: _Ref318107425]Where a consumer brings a claim relating to the relevant business, the consumer has the same rights against the successor firm as he has or but for this Deed would have had against the predecessor firm (or any firm for which the predecessor firm accepted responsibility) in a court of law, tribunal or otherwise.

6. Financial Ombudsman Service
6.1. Notwithstanding the generality of clause 5, where a consumer brings a claim relating to the relevant business to the Financial Ombudsman Service—
(a) the successor firm consents to the Financial Ombudsman Service having the same jurisdiction and powers in relation to the successor firm alone or jointly with the predecessor firm as if the successor firm had been the predecessor firm (or any firm for which the predecessor firm accepted responsibility) and as if the claim had been made against the predecessor firm (or any firm for which the predecessor firm accepted responsibility); and
(b) the successor firm agrees to act in accordance with the provisions of the Handbook relating to the handling of complaints as if the claim had been made against the predecessor firm (or any firm for which the predecessor firm accepted responsibility). 
6.2. Where an award is made by the Financial Ombudsman Service against the successor firm in respect of a claim relating to the relevant business, the successor firm agrees to act in accordance with the Handbook and FSMA in relation to compliance with such awards as if the claim was a complaint made against the predecessor firm (or any firm for which the predecessor firm accepted responsibility).
6.3. Where an award is or has been made by the Financial Ombudsman Service against the predecessor firm in respect of a claim relating to the relevant business, the successor firm agrees, without prejudice to any of its other obligations as set out in the Deed, to act in accordance with the Handbook and FSMA in relation to compliance with such awards, whether or not the successor firm was involved in the proceedings.
6.4. The successor firm undertakes to pay such case fees as may be prescribed in respect of a claim brought by a consumer to the Financial Ombudsman Service in relation to the relevant business as if the successor firm had been the predecessor firm (or any firm for which the predecessor firm accepted responsibility) and as if the claim had been made against the predecessor firm (or any firm for which the predecessor firm accepted responsibility).  
7. Enforceability
[bookmark: _Ref317842473]This Deed is entered into for the benefit of, and is enforceable by, the FCA, the Financial Ombudsman Service, the Financial Services Compensation Scheme and any consumer who has brought or who has the right to bring a claim relating to the acts or omissions of a predecessor firm in respect of regulated activities or services, whether under the Contracts (Rights of Third Parties) Act 1999 or by any other common law or statutory means of a third party taking benefit and enforcing any aspect of this Deed.
8. [bookmark: _Ref318366851]Scope of authorisation or registration under the EMRs 
The successor firm applies for, and accepts that the may attach  a requirement to its authorisation or registration under regulation 7 of the EMRs (including as applied by regulation 15) providing that the successor firm is obliged to abide by the terms of this Deed. 
9. Disclosure of Deed
The successor firm consents to the FCA bringing this Deed to the attention of the Financial Ombudsman Service, the Financial Services Compensation Scheme, consumers and other third parties whether by publication on the FCA's website and/or other communication methods. 
10. Duration
Subject to clause 11, this Deed shall continue to have effect. 
11. [bookmark: _Ref317869893]Variation and termination
This Deed shall only be varied, amended, terminated or rescinded with the prior written consent of the FCA. 
12. Governing law
This Deed is governed by and in accordance with the laws of England.
13. Valid execution of the Deed  
13.1. The successor firm understands that this Deed constitutes part of its application for change of legal status and confirms that this Deed is validly executed and that any and all necessary authorities and resolutions have been properly obtained.
13.2. The successor firm understands that it is a criminal offence to knowingly or recklessly give the FCA information that is false or misleading in a material particular.  

EXECUTION
This Deed is EXECUTED AS A DEED, and DELIVERED on the date of this application by [Insert name of successor firm] and:
	Signed on its behalf by[footnoteRef:1]: [1: *See pages 24-25] 
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