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Date: 19 December 2012

ACTION

1. For the reasons given in this notice, and pursuant to section 56 of the Act, the

FSA has decided to:

(i) withdraw Mr Jackson’s approval to perform controlled functions at

Baronworth pursuant to section 63 of the Act; and

(i) prohibit Mr Jackson from performing any significant influence
function (as defined in the FSA Handbook) at any authorised or
exempt person or exempt professional firm, other than as, or through,
an appointed representative within the meaning of the Act, on the basis
that he is not a fit and proper person because he lacks competence and
capability to perform such a function.

SUMMARY OF REASONS

2. During the relevant period Mr Jackson was the principal shareholder and chief

executive of Baronworth. Mr Jackson also held several other significant



influence functions at the Firm namely, CF1 (Director), CF10 (Compliance

oversight) and CF11 (Money laundering reporting).

Baronworth’s business model mainly related to it, and its appointed
representative, drafting, approving and sending by post financial promotions
for a variety of high income products to its customers on a direct offer and
non-advised basis. The FSA has found that during the relevant period
Baronworth’s financial promotions failed to comply with the applicable
regulatory standards, in that they were not fair, clear and not misleading and
that Mr Jackson was directly responsible for this failure. This is due to the fact
that Mr Jackson was solely responsible for drafting and approving direct offer

financial promotions within the Firm.

In particular, the financial promotions drafted and approved by Mr Jackson for
Baronworth failed to meet the FSA’s fair, clear and not misleading criteria in

the following respects:

Q) the financial promotions frequently lacked appropriate balance as they
emphasised the potential benefits of the proposed investment without

giving equal prominence to the consequent risks;

(if)  the financial promotions included statements such as “100% capital
protection at maturity” which were not supported by the literature from

the product providers;

(iii)  the financial promotions frequently failed to set out in clear terms
charges that would be incurred by any customer purchasing the

investment;

(iv)  the financial promotions often contained inadequate information about

the nature and the risk of the investment; and

(V) a number of financial promotions did not contain accurate or sufficient
information on the recourse available to customers under the Financial

Services Compensation Scheme.
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Baronworth also received complaints from customers arising from its financial
promotions issued during the relevant period and particularly in relation to the
ESB ISA, a financial promotion issued to its customers in 1999. In this regard,
the FSA has further found that Baronworth failed to handle a significant
proportion of these complaints appropriately and in compliance with the
applicable regulatory standards. The FSA has concluded that Mr Jackson was
directly accountable for this failure as well. This is due to the fact that Mr
Jackson alone handled complaints within Baronworth without any input from
anyone else including the other approved persons within the Firm, Michael

Brill and Robert Jackson.

Finally, as an FSA approved person holding a number of significant influence
functions at Baronworth, including that of chief executive, Mr Jackson failed
to ensure that his Firm had appropriate systems and controls in place to run its

business in compliance with regulatory standards. In particular:

Q) it had no controls in place to ensure that the financial promotions,
drafted and approved by Mr Jackson, satisfied the relevant regulatory

requirements;
(i) it had no formal complaints handling procedure in place;

(iii) it had no procedures in place to manage conflicts of interest in that Mr
Jackson handled complaints about financial promotions he had

personally drafted and approved; and

(iv)  the lack of effective systems and controls contributed to Baronworth

failing to address the substance of complaints.
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DEFINITIONS

7.

The definitions below are used in this Final Notice:
the “Act” means the Financial Services and Markets Act 2000;

“Baronworth/the Firm/his Firm” means Baronworth (Investment Services)

Limited;

“Baronworth Investments” means the Firm’s appointed representative

Baronworth Investments Ltd;

“the Baronworth Group” means all companies associated with Mr Jackson

(which may include firms before the relevant period);
“Mr Jackson” means Mr Colin Jackson;
“FIT” means Fit and Proper test for Approved Persons;

“COB” means the FSA’s Conduct of Business Rules, the requirements
applying to firms with investment business customers, in force up to and
including 31 October 2007,

“COBS” means the Conduct of Business Sourcebook, the conduct of business

requirements applying to firms with effect from 1 November 2007;

“DISP” means the Dispute Resolution and Complaints part of the FSA
Handbook. The relevant rule references under DISP in this notice refer to the
rule(s) in force at the time of handling of the complaint and not the time of the
purchase of the product;

“EG” means the Enforcement Guide, applying with effect from 28 August
2007;

“ESB ISA” means The Eurolife Secured Bond ISA;

“the financial promotions” means the 74 financial promotions drafted,
approved and sent out to customers by Baronworth and/or Baronworth

Investments, all of which were non-real time financial promotions;
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the “FOS” means the Financial Ombudsman Service;

the “FSA” means the Financial Services Authority;

the “FSCS” means the Financial Services Compensation Scheme;

the “Handbook” means the FSA’s Handbook of Rules and Guidance;

“KFD” means the key features document relating to the product or investment;
the “relevant period” means 1 December 2001 until 31 October 2010;

the “Tribunal” means the Upper Tribunal (Tax and Chancery Chamber).

FACTS AND MATTERS

10.

Background to Baronworth

Baronworth was incorporated in September 1985. It was authorised by the
FSA on 1 December 2001 to undertake regulated activities. Mr Jackson was
Baronworth’s 50% shareholder and controlling director and carried out the

majority of the regulated activities within the Firm.

The Firm has had five appointed representatives since its incorporation and
these were set up to carry out different types of businesses in the financial
services Baronworth intended to operate in. However, a number of these
appointed representatives have not traded since they were established. The
majority of the regulated activity of the Firm relates to direct offer financial
promotion business, with all transactions carried out on a non-advised basis.
This business was conducted exclusively through the Firm’s appointed
representative, Baronworth Investments, whose 50% shareholder and

controlling director was Mr Jackson.

The Firm and Baronworth Investments both operated, in practice, as a one
man band. Mr Jackson carried out research into investment products and
decided upon the products Baronworth would promote by way of direct offer
marketing to its retail customers. The investment products tended to be high

income investment products. Mr Jackson also drafted and approved the
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11.

12.

13.

14.

financial promotions without any input from the other approved persons in the

Firm.

Mr Jackson also dealt with the complaints received by the Firm solely and
regardless of whether they were about the financial promotions drafted and
approved by him. The other approved persons at the Firm were not involved in
the complaint process and appear not to have taken an active involvement in

the running of the Firm.
Financial Promotions

During the relevant period Baronworth Investments issued 74 financial
promotions to its customers. The Firm’s procedure in relation to this business
involved Baronworth Investments (i.e. Mr Jackson) drafting the financial
promotions, Baronworth (i.e. Mr Jackson) approving the financial promotions
and Baronworth Investments sending out the approved financial promotions,
on a direct offer basis, to a core group of around 550 customers. These
customers had purchased financial products through the Baronworth Group in
the relatively recent past. When a customer bought a product as a result of this
direct offer, Baronworth received commission from the relevant product

provider, which it then shared with the relevant customer.

COB 3.8.4R(1) and COBS 4.2.1R require a firm to ensure that its financial
promotions are fair, clear and not misleading. The FSA has found that a
substantial number of the financial promotions drafted and approved by Mr
Jackson on behalf of Baronworth and Baronworth Investments during the
relevant period failed to comply with these requirements. These are discussed

below.

(@) Lack of appropriate balance between risk and reward

The financial promotions frequently did not provide a fair and adequate
description of the risks involved in investing in the product. They lacked
appropriate balance in that the financial promotions heavily promoted the
potential benefits of the investment without giving equal prominence to the

potential risks.
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15.

16.

17.

18.

19.

20.

This breaches the FSA’s fair, clear and not misleading rule in relation to
financial promotions, which requires a financial promotion to include a fair
and adequate description of the nature of the investment or service and the
risks involved. In order to give an adequate explanation of the investment the
promotion must avoid accentuating the potential benefits without also giving a

fair indication of the risks.

For example, the financial promotion for the Pinnacle Insurance Guaranteed
Annual Income Bond in October 2002 did not set out the risk of capital loss
upon early encashment/cancellation although it strongly emphasised the

‘guaranteed’ nature of the investment.

A number of investment products promoted by Baronworth Investments
involved the risk of loss of the customer’s initial capital invested. The FSA has
found that several of the promotional letters did not disclose this risk
appropriately. For example, in the financial promotion for the Keydata
Protected Portfolio Plan in August 2006, whilst the risk of capital loss was
described within the KFD, it was not included as a main point within the
financial promotion itself. On the contrary, the financial promotion heavily

promoted the potential benefit of “100% Capital Protection at Maturity”.

This is in breach of the FSA’s fair, clear and not misleading rule which
requires firms to identify where there is a possibility of loss of initial capital
invested and to disclose this as one of the main points in the specific non-real

time financial promotion.

(b) Failure to provide adequate explanation of the nature of products

During the relevant period Baronworth issued financial promotions for a
number of complex structured products which failed to include an adequate
explanation of the nature of those products. This was important given that the

Firm’s mailing distribution list mainly consisted of retail clients.

For example, the Structured Solutions Group Capital Protected Income Plan in
January 2007 was a relatively complex structured investment product where

income was based upon the performance of the underlying fund. The financial
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21.

22.

23.

promotion did not provide an adequate explanation as to how the investment
would work in practice. Instead of this, it quoted target income rates and made
ambiguous statements, such as, “the potential of rising income” and “the
possibility of a terminal bonus”, without any qualification or explanation of

the risks involved in attempting to achieve these aims.

This was in breach of the relevant regulatory standards which provide that it
cannot be assumed that recipients necessarily have an understanding of the
investment or service being promoted. The use of terms that are ambiguous, or
the targeting of an audience which is unlikely to understand the financial
promotion, are matters which are relevant to an assessment of whether the
promotion is ‘fair, clear and not misleading'. If a non-real time financial
promotion is specially designed for a targeted collection of recipients who are
reasonably believed to have particular knowledge of the investment or service

being promoted, this fact should be made clear.

There was no such indication that this promotion had been targeted at a
particular sector of the Firm’s client base. Moreover Baronworth’s mailing
distribution list consisted mainly of retail clients and all resulting business was
on a non-advised basis. Under these circumstances the FSA found that the

financial promotion was in breach of the fair, clear and not misleading rule.

(©) Lack of information on charges

On a number of occasions Baronworth’s financial promotions did not set out
adequate and clear information on the charges and expenses involved with the
investment. In some instances the financial promotions did not contain any
such information at all. This is a breach of the relevant regulatory requirement
according to which a direct offer financial promotion must detail the basis or

amount of any charges and expenses which the private customer may bear.
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24.

25.

26.

217.

28.

(d) Lack of accurate or sufficient information on the recourse under FSCS

A number of Baronworth’s financial promotions did not contain accurate or
sufficient information on the recourse available to the customers under the
FSCS.

For example, the financial promotion for the Walker Crips FTSE Kick-Out
Plan in May 2010 failed to include a risk warning that, in the event of the
issuer’s insolvency, the investor would not have any recourse to the FSCS.
Although this information was included in the KFD this should have been set

out clearly as a main point in the letter as it was a crucial risk warning.
Financial Promotions: Conclusion

Mr Jackson, acting in a position of significant influence and as the person
solely responsible for drafting and approving the financial promotions for his
Firm was directly accountable for these breaches. Furthermore, the Firm’s lack
of appropriate systems and controls during the majority of the relevant period
contributed to these breaches. In this regard Mr Jackson has acknowledged
that his Firm did not have any formal procedure for drafting and

communicating financial promotions.

Mr Jackson has also confirmed that the majority of the Firm’s financial
promotions were carried out at a time when Baronworth did not have any
formal compliance and monitoring procedures in place. Mr Jackson stated that
he sought to obtain approval of the financial promotions from the relevant
product providers. However, this was not by itself sufficient in order for him
and his Firm to comply with regulatory requirements, given that the product
providers could not have been responsible for ensuring that the Firm’s

financial promotions were compliant with the relevant regulatory standards.

As a result, Baronworth had no controls in place to ensure that Mr Jackson,
who drafted and approved the financial promotions on his own, was
complying with the regulatory requirements for financial promotions. This

failure was attributable to Mr Jackson who, acting alone, made the decisions
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29.

30.

31.

32.

33.

on what products Baronworth would promote by way of direct offer marketing

and how they would be promoted.

This failure was serious on the part of Mr Jackson because he was both the
chief executive of Baronworth and the appointed compliance officer for the
Firm. In both these significant influence functions he failed to take steps to
ensure that his Firm had appropriate systems and controls in place to issue
financial promotions which were fair, clear and not misleading and complied

with the relevant regulatory standards.
Complaints Handling
Mr Jackson alone handled complaints received by the Firm.

During the relevant period Baronworth and Baronworth Investments received
a total of 95 complaints. 39 of these complaints were referred to the FOS and
14 were upheld against Baronworth; all of these related to a financial
promotion for the ESB ISA sent out to customers in 1999. The substance of
the customers’ cause for complaint in relation to this financial promotion was
consistent (namely the wording of the financial promotion) and the main
finding of the FOS relating to these complaints was that the Firm’s financial

promotions on the ESB ISA were not fair, clear and not misleading.

The ESB ISA financial promotions were drafted, approved and sent to
customers prior to the relevant period. Accordingly, the wording of this
financial promotion (a relevant extract is contained in paragraph 39) does not
form part of the FSA’s action in this matter. However, the Firm’s complaint
handling arising from the ESB ISA customers’ complaints arose after FSA

regulation and therefore is relevant.

In relation to its handling of the ESB ISA complaints, Baronworth
consistently failed to deal with the substance of the complaints and dismissed
them solely on the basis that it had carried out the transactions on an
‘execution only’(i.e. non-advised) basis. Many of these complaints did not

relate to whether the customer received poor advice.
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34.

35.

36.

Mr Jackson handled a significant proportion of the Firm’s complaints in

breach of several DISP rules as follows:

Q) Mr Jackson handled complaints on his own, even though some of the
complaints concerned financial promotions which he had drafted,
approved and sent out himself. Mr Jackson therefore had an obvious
conflict of interest in handling complaints about his own work (DISP
1.2.16R (in force from 2002-2007) and DISP 1.4.1R (in force from
2008 to the end of the relevant period)); and

(i) during the majority of the relevant period Baronworth did not have a
written internal complaints handling procedure (DISP 1.2.1R; 1.2.9R
(in force from 2002-2007) and DISP 1.3.1R, 1.2.1R (in force from
2008 to the end of the relevant period)). This meant that there were no
internal rules or guidance available for the Firm or Mr Jackson to
follow when handling complaints. It also meant that Baronworth was
unable to send the complaints handling procedure to customers who
had complained, with the result that customers may not have been

aware of the protection available to them.

Paragraphs 36-52 below set out the FSA’s findings in relation to an example
of four cases where Baronworth failed to handle the relevant customers’
complaints adequately in compliance with the DISP rules applicable at the

time of the complaints.
(@) Customer A

Anticipating a low level of capital return from his Eurolife Income or Growth
Plans, Customer A wrote to Baronworth on 3 December 2003 to complain that
the Firm’s financial promotion overstated the security of his investments. Mr
Jackson replied on 10 December 2003 stating that it was unclear to him if
Customer A’s letter constituted a complaint. The FSA has not found and the
Firm did not produce any evidence of any further contact from Customer A to

the Firm.
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37.

38.

39.

40.

41.

42.

It was inappropriate for Mr Jackson not to regard Customer A’s letter as a
complaint. The customer was expressing dissatisfaction with the wording of
the promotional literature for a product which was promoted through the Firm.
For the purposes of DISP, the letter therefore qualified as a complaint.

This complaint was not handled properly and the Firm acted in breach of the

DISP rules when dealing with it.
(b) Customer B

Customer B complained that he had not received the return which he expected
from his investment in the ESB ISA. He complained that Baronworth’s
explanatory letter, on which he based his decision to invest in the ESB ISA,
was misleading. It stated: “Provided the investment is held for its full term
your capital will be returned in full. This investment is not linked to any
index”. This proved not to be the case and customers lost money. Also, the
potential risks of investing in the ESB ISA were not set out in the Firm’s
promotional letter. Customer B considered that Baronworth had mis-sold him
the product, and that it should pay him compensation.

Mr Jackson, on behalf of Baronworth, rejected his complaint on the basis that
the transaction was carried out on an execution only basis. Customer B in turn
rejected the Firm’s reasoning stating that the fact remained that Baronworth in
its promotional literature had misled him. In addition, Customer B asked for

somebody other than Mr Jackson to consider his complaint.

In response Mr Jackson repeated that the transaction was carried out on an
execution only basis, and that Baronworth did not give Customer B any
advice. Mr Jackson did not accept that somebody else at the Firm should
consider the complaint. Thereafter, Customer B referred his complaint to the
FOS.

The FOS upheld Customer B’s complaint stating that although Baronworth
had not given him any advice, nonetheless the Firm had misrepresented the

ESB ISA in such a way as to encourage Customer B to invest when he may
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43.

44,

45.

46.

47.

not otherwise have done so. It recommended that Baronworth pay Customer B

the original capital invested plus interest.

In a similar way to other ESB ISA complaints, Baronworth and Mr Jackson
failed to deal with Customer B’s complaint fairly and adequately by failing to

address the subject matter of the complaint.

In addition, DISP 1.2.16R provides that complaints should be investigated by
an employee of sufficient competence who, where appropriate, was not
directly involved in the subject matter of the complaint. Mr Jackson should
therefore not have investigated Customer B’s complaint as he had drafted the
financial promotion about which the customer was complaining. Mr Jackson
also failed to comply with Customer B’s reasonable request that somebody
else handle the complaint.

(©) Customer C

Customer C wrote to Baronworth stating that the endowment plan that he and
his wife had bought following a promotion by Baronworth was facing a
significant shortfall. Customer C complained that their investment was entered
into in 1988 on the expectation that the payout on maturity would significantly
exceed the mortgage amount and that this expectation was given by
Baronworth and supported by the KFD. Customer C therefore claimed that
they had been mis-sold the product by Baronworth and that the Firm should
pay them compensation equal to the predicted shortfall figure, which was
£28,500.

Mr Jackson acknowledged the complaint and sought to investigate it by
requesting the client to send them their file and any relevant documentation.
However he ultimately rejected the complaint by stating that the policy was
taken out through Baronworth Limited, a different company to Baronworth

and one that was no longer trading.

Mr Jackson and Baronworth failed to deal with this complaint fairly and
adequately. Although Baronworth Limited had had a separate legal identity

and was dissolved on 18 January 2000, it had been part of the Baronworth
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48.

49.

50.

Group under the control of two of the same directors, i.e. Mr Jackson and
Robert Jackson, and had operated from the same office premises as the other
companies within the Baronworth Group. In all the circumstances it is neither
fair nor reasonable for the complaint to have been dismissed on this narrow
basis; Mr Jackson and Baronworth failed to address the substance of the

complaint.

The FSA has found a number of similar cases where Baronworth had
dismissed complaints on the basis that the promotion was carried out by
Baronworth Limited and not the Firm. It therefore appears that Baronworth
has used this as a defence to these complaints and as an excuse for not

addressing the substance of the complaints.
(d) Customer D

Customer D wrote, on behalf of herself and her husband, to Baronworth in
March 2006 complaining about their loss of returns from their investment in
the ESB ISA. She criticised Baronworth for promoting a sub-standard product
and requested the Firm to pay compensation. Customer D emphasised that she
and her husband were in their late seventies and that they were gravely

affected by this loss.

Mr Jackson on behalf of Baronworth replied to Customer D’s letter stating that
he was unable to respond to her letter until she specified the nature of her
complaint. Further correspondence was exchanged during which time the Firm
declined to deal with the complaint on the basis that the letters failed to set out
the nature of the complaint in clear terms so as to enable Baronworth to
respond as required by the regulations. Customer D then sent a final letter to
Baronworth stating that she was complaining against the Firm for mis-selling
a product which was not suitable for her and her husband. Customer D stated
that they became aware of the product and invested upon receiving the
financial promotion from Baronworth which misled them regarding the
security of the investment. Mr Jackson sent a further response refusing to deal
with the complaint, claiming that the letter still failed to be clear on the nature

of the complaint.
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51.

52.

53.

54.

55.

56.

Mr Jackson, on behalf of Baronworth, failed to deal with this complaint fairly.
It was inappropriate for him to refuse to deal with the complaint on the basis
that Customer D’s letters failed to set out the reason for their complaint
adequately, especially when the final letter set out clearly why the clients felt
that they were mis-sold the product by Baronworth. Mr Jackson had sufficient
information to deal with the complaint adequately and therefore should have
responded in full to Customer D’s final letter of complaint, but he did not do

SO.

This complaint was not handled properly and constituted breaches of DISP
rules. Baronworth’s and Mr Jackson’s failure in this case is more serious as by
March 2006 Mr Jackson was well aware of their failure in relation to the ESB
ISA financial promotions from several FOS rulings made against the Firm on

the same issue.

Complaints Handling: Conclusion

Baronworth therefore, in its handling of complaints, has breached the
regulatory requirements set out in DISP. Mr Jackson is accountable for the
Firm’s failure in this regard given that he alone handled complaints within

Baronworth without any input from anyone else in the Firm.

Mr Jackson has told the FSA that he handled all the Firm’s complaints,
notwithstanding the fact that many related to financial promotions that he had
both drafted and approved. This gave rise to an obvious conflict of interest in

his handling complaints about his own work.

Mr Jackson, on behalf of the Firm, was wrong to reject complaints on the basis
that the transaction was carried out on an execution only basis. Regardless as
to whether the substance of the complaint was considered, it was wrong to
describe the Firm’s service to customers in relation to their financial

promotions as ‘execution only’; it was in fact ‘direct offer’.

Mr Jackson has stated that during the majority of the relevant period his Firm
did not have a written internal complaints handling procedure. In addition, no
one else at Baronworth monitored how Mr Jackson handled the Firm’s
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57.

complaints. Baronworth had no guidance or controls in place to ensure that its
complaints were handled appropriately and in compliance with regulatory
standards. The lack of adequate systems and controls within Baronworth
during most of the relevant period, including the absence of a formal

complaints handling procedure, contributed to the Firm’s failure in this regard.

Given Mr Jackson’s significant influence functions within the Firm and his
personal involvement in the conduct of its business, the Firm’s failures are
attributable to Mr Jackson, who failed to take reasonable steps to ensure that
the Firm had appropriate systems and controls in place to handle complaints in

compliance with the required regulatory standards.

FAILINGS

58.

59.

60.

61.

The statutory and regulatory provisions and policy relevant to this Final

Notice are referred to in the Annex.
FIT 2.2-Competence and Capability

By reason of the facts and matters referred to in paragraphs 8-57 above, Mr
Jackson is not a fit and proper person in that he lacks competence and

capability.

Mr Jackson failed to carry out his role at Baronworth, mainly as the chief
executive and compliance officer, with competence and capability and in
particular by failing to take steps to ensure that his Firm’s financial
promotions were fair, clear and not misleading and that all complaints were

handled in compliance with regulatory standards.
In particular Mr Jackson acted without competence and capability by:

Q) drafting and approving direct offer financial promotions for his Firm
which failed to meet the FSA’s fair, clear and not misleading rule and
which failed to comply with the relevant regulatory standards. The
financial promotions lacked the appropriate balance between
highlighting the risks and rewards of the products and often contained
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inadequate or inaccurate information concerning the nature and the

risks of the investment;

(i) handling complaints on his Firm’s behalf without ensuring that they
were dealt with fairly and adequately and in compliance with the DISP
requirements, in particular, dismissing complaints without addressing
their substance;

(i)  failing to take appropriate steps to ensure that his Firm had adequate
systems and controls in place in relation to drafting and approving
financial promotions;

(iv)  failing to take appropriate steps to ensure that his Firm had in place a
formal and sufficient complaints handling procedure;

(v)  failing to take appropriate steps to establish a formal compliance and
monitoring procedure for his Firm and failing to ensure that his
business was run in compliance with regulatory standards; and

(vi)  failing to appreciate the relevant regulatory requirements for direct
offer financial promotions and complaints handling.

SANCTION

Prohibition

62.  Mr Jackson’s failings as a significant influence functions holder undermined

the protection that should have been available to ensure the fair treatment of

Baronworth’s customers. Having regard to his conduct and omissions as

discussed above and the provisions of FIT and EG, the FSA has concluded

that Mr Jackson is not a fit and proper person to perform any significant

influence function or an approved function (as defined in the FSA Handbook)

at any authorised or exempt person or exempt professional firm, other than as,

or through, an appointed representative because he lacks competence and

capability to perform such a function.
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PROCEDURAL MATTERS

63.

64.

65.

66.

Decision maker

The decision which gave rise to the obligation to give this Notice was made by
the Settlement Decision Makers.

This Final Notice is given under, and in accordance with, section 390 of the
Act.

Publicity

Sections 391(4), 391(6) and 391(7) of the Act apply to the publication of
information about the matter to which this notice relates. Under those
provisions, the FSA must publish such information about the matter to which
this notice relates as the FSA considers appropriate. The information may be
published in such manner as the FSA considers appropriate. However, the
FSA may not publish information if such publication would, in the opinion of
the FSA, be unfair to you or prejudicial to the interests of consumers. The FSA
intends to publish such information about the matter to which this Final Notice

relates as it considers appropriate.

FSA contacts

For more information concerning this matter generally, contact Paul Howick
of the Enforcement and Financial Crime Division of the FSA (direct line: 020
7066 7954/email: paul.howick@fsa.gov.uk).

Bill Sillett

Head of Department, Retail

FSA Enforcement and Financial Crime Division
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Annex

11

1.2

1.3

14

2.1

Relevant regulatory provisions
The Act

The FSA’s regulatory objectives are set out in section 2(2) of the Act and

include the protection of consumers.
Prohibition

The FSA has the power, pursuant to section 56 of the Act, to make an order
prohibiting individuals from performing a specified function, any function
falling within a specified description, or any function, if it appears to the FSA
that he is not a fit and proper person to perform functions in relation to a
regulated activity carried on by an authorised person. Such an order may relate
to a specified regulated activity or any regulated activity falling within a

specified description or all regulated activities.
Fit and Proper Test for Approved Persons

The section of the FSA handbook entitled “FIT” sets out the Fit and Proper
test for Approved Persons. The purpose of FIT is to outline the main criteria
for assessing the fitness and propriety of a candidate for a controlled function
and FIT is also relevant in assessing the continuing fitness and propriety of an

approved person.

FIT 1.3.1G provides that the FSA will have regard to a number of factors
when assessing a person’s fitness and propriety. Among the most important

considerations will be the person’s competence and capability.
Relevant Handbook provisions
Enforcement Guide

The FSA’s approach to exercising its powers to make prohibition orders and

withdraw approvals is set out at Chapter 9 of the Enforcement Guide (“EG”).
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2.2

2.3

2.4

2.5

EG 9.1 states that the FSA’s power to make prohibition orders under section
56 of the Act helps it work towards achieving its regulatory objectives. The
FSA may exercise this power where it considers that, to achieve any of those
objectives, it is appropriate either to prevent an individual from performing
any functions in relation to regulated activities or to restrict the functions

which he may perform.

EG 9.4 sets out the general scope of the FSA’s powers in this respect, which
include the power to make a range of prohibition orders depending on the
circumstances of each case and the range of regulated activities to which the
individual’s lack of fitness and propriety is relevant. EG 9.5 provides that the
scope of a prohibition order will vary according to the range of functions
which the individual concerned performs in relation to regulated activities, the
reasons why he is not fit and proper and the severity of risk posed by him to

consumers or the market generally.

In circumstances where the FSA has concerns about the fitness and propriety
of an approved person, EG 9.8 to 9.14 provides guidance. In particular, EG 9.8
states that the FSA may consider whether it should prohibit that person from
performing functions in relation to regulated activities, withdraw that person’s
approval or both. In deciding whether to withdraw approval and/or make a
prohibition order, the FSA will consider whether its regulatory objectives can

be achieved adequately by imposing disciplinary sanctions.

EG 9.9 states that the FSA will consider all the relevant circumstances when
deciding whether to make a prohibition order against an approved person
and/or to withdraw that person’s approval. Such circumstances may include,

but are not limited to, the following factors:

1) whether the individual is fit and proper to perform functions in relation
to regulated activities, including in relation to the criteria for assessing
the fitness and propriety of an approved person in terms of competence

and capability as set out in FIT 2.2;

2 the relevance and materiality of any matters indicating unfitness;
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2.6

2.7

2.8

2.9

2.10

3) the length of time since the occurrence of any matters indicating

unfitness;

4) the particular controlled function the approved person is (or was)
performing, the nature and activities of the firm concerned and the

markets in which he operates;

(5) the severity of the risk which the individual poses to consumers and to

confidence in the financial system; and

(6) the previous disciplinary record and general compliance history of the

individual.

EG 9.12 provides a number of examples of types of behaviour which have
previously resulted in the FSA deciding to issue a prohibition order or
withdraw the approval of an approved person. The examples include serious

lack of competence.

Conduct of Business Rules

Guidance on the Conduct of Business Rules is set out in the Conduct of

Business manuals of the FSA handbook.

COB was in force for part of the relevant period (until 31 October 2007), and
thereafter COBS applied.

coB
COB 3.8.4R(1) states that a firm must be able to show that it has taken
reasonable steps to ensure that a non-real time financial promotion is clear, fair

and not misleading.

COB 3.8.5E(1) states that a firm should take reasonable steps to ensure that,

for a non-real time financial promotion:
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2.12

2.13

(F) the design, content or format does not disguise, obscure or
diminish the significant of any statement, warning or other matter
which the financial promotion is required by this chapter to

contain;

(h) it does not omit any matters the omission of which causes the

financial promotion not to be clear, fair and not misleading.

COB 3.8.7G(1) states that it cannot be assumed that recipients necessarily
have an understanding of the investment or service being promoted. The use of
terms that are ambiguous, or the targeting of an audience which is unlikely to
understand the promotion, are matters which are relevant to an assessment of
whether the promotion is ‘clear, fair and not misleading'. If a non-real time
financial promotion is specially designed for a targeted collection of recipients
who are reasonably believed to have particular knowledge of the investment or

service being promoted, this fact should be made clear.

COB 3.8.8R(1) states that a specific non-real time financial promotion must
include a fair and adequate description of: (a) the nature of the investment or

service; (b) the commitment required; (c) the risks involved.

COB 3.8.9G states that:

1) A specific non-real time financial promotion should give and fair and
balanced indication of the requirements in COB 3.8.8R(1)(a) to (c), to
meet COB 3.8.4R(1) (Clear, fair and not misleading rule);

3) In giving a fair and adequate explanation of the investment or service

being promoted firms should avoid:

(@) accentuating the potential benefits of an investment without also
giving a fair indication of the risks;

(c) drawing attention to a favourable tax treatment without stating

that this might not continue in the future.
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2.14 COB 3.8.9G(7)(b) states that in giving a fair and adequate explanation of the
risk involved, firms should, where relevant identify where there is a possibility
of loss of initial capital invested and disclose this as one of the main points in

the specific non-real time financial promotion.

2.15 COB 3.9.6R states that:
1) A direct offer financial promotion must be in a durable medium and
contain sufficient information to enable a person to make an informed

assessment of the investment or service to which it relates.
2 In particular, a direct offer financial promotion must contain:
(b) where it is the case that no advice on investments has been given,
a prominent statement that:

(1) no advice on investments has been given; and

(i) if a person has any doubt about the suitability of the
agreement which is the subject of the financial promotion
he should contact the firm for advice on investments (or
another appropriate firm if the firm does not offer advice on

investments).

(d) details of the basis or amount of any commission or remuneration
which might be payable by the person who is offering the

investment or service to another person.

2.16 COB 3.9.7R(5) requires a direct offer financial promotion to detail the basis or

amount of any charges and expenses which the private customer may bear.
COBS

2.17 COBS 4.2.1R(1) states that a firm must ensure that a communication or a

financial promotion is fair, clear and not misleading.

2.18 COBS 4.2.4G states that:

A firm should ensure that a financial promotion:
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2.19

1)

)

(3)

(4)

(5)

for a product or service that places a client's capital at risk makes this

clear;

that quotes a yield figure gives a balanced impression of both the short
and long term prospects for the investment;

that promotes an investment or service whose charging structure is
complex, or in relation to which the firm will receive more than one
element of remuneration, includes the information necessary to ensure
that it is fair, clear and not misleading and contains sufficient

information taking into account the needs of the recipients;

that names the FSA as its regulator and refers to matters not regulated
by the FSA makes clear that those matters are not regulated by the
FSA,

that offers packaged products or stakeholder products not produced by
the firm, gives a fair, clear and not misleading impression of the

producer of the product or the manager of the underlying investments.

COBS 4.5.2R states that:

A firm must ensure that information:

1)
()

3)

(4)

includes the name of the firm;

is accurate and in particular does not emphasise any potential benefits
of relevant business or a relevant investment without also giving a fair

and prominent indication of any relevant risks;

is sufficient for, and presented in a way that is likely to be understood
by, the average member of the group to whom it is directed, or by
whom it is likely to be received; and

does not disguise, diminish or obscure important items, statements or

warnings.
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2.20

221

2.22

2.23

2.24

COBS 4.5.5G states that when communicating information, a firm should
consider whether omission of any relevant fact will result in information being

insufficient, unclear, unfair or misleading.
Dispute Resolution: Complaints

DISP 1.2.1R (in force from 2002- 2007) states that a firm must have in place
and operate appropriate and effective internal complaint handling procedures
(which must be written down) for handling any expression of dissatisfaction,
whether oral or written, and whether justified or not, from or on behalf of an
eligible complainant about the firm’s provision of, or failure to provide, a

financial service.

DISP 1.3.1R (in force from 2008- to date) states that effective and transparent
procedures for the reasonable and prompt handling of complaints must be

established, implemented and maintained by a respondent.

DISP 1.2.9R (in force from 2002-2007) states that a firm must publish details
of its internal complaint handling procedures, supply a copy on request to an
eligible complainant, and supply a copy automatically to the complainant
when it receives a complaint from an eligible complainant (unless the

complaint is resolved by close of business on the next business day).

DISP 1.2.1R (in force from 2008-to date) states that to aid consumer
awareness of the protections offered by the provisions in this chapter,
respondents must:

1) publish appropriate summary details of their internal process for

dealing with complaints promptly and fairly;

2 refer eligible complainants in writing to the availability of these

summary details, at, or immediately after, the point of sale; and
3 provide such summary details in writing to eligible complainants:
(@ onrequest; and

(b) when acknowledging a complaint.
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2.25

2.27

2.28

DISP 1.4.4R (in force from 2002-2007) states that:
A firm must, within four weeks of receiving a complaint, (unless DISP 1.4.3A

R or DISP 1.4.9R applies) send the complainant either:
Q) a final response; or

2 a holding response, which explains why it is not yet in a position to
resolve the complaint and indicates when the firm will make further

contact (which must be within eight weeks of receipt of the complaint).

2.26 DISP 1.4.5R (in force from 2002-2007) states that:
A firm must, by the end of eight weeks after its receipt of a complaint, (unless
DISP 1.4.3A R or DISP 1.4.9R applies) send the complainant either:

1) a final response; or
(2 a response which:

(@) explains that the firm is still not in a position to make a final
response, gives reasons for the further delay and indicates when it

expects to be able to provide a final response; and

(b) informs the complainant that he may refer the complaint to the
Financial Ombudsman Service if he is dissatisfied with the delay
and encloses a copy of the Financial Ombudsman Service's

explanatory leaflet.

DISP 1.6.1R (in force from 2008-to date) provides that on receipt of a

complaint, a respondent must:

1) send the complainant a prompt written acknowledgement providing
early reassurance that it has received the complaint and is dealing with
it; and

2 ensure the complainant is kept informed thereafter of the progress of

the measures being taken for the complaint's resolution.

DISP 1.6.2R (in force from 2008-to date) states that the respondent must, by
the end of eight weeks after its receipt of the complaint, send the complainant:

Q) a final response; or
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2.29

2.30

231

(2 a written response which:

(b) explains why it is not in a position to make a final response and

indicates when it expects to be able to provide one;

(c) informs the complainant that he may now refer the complaint to

the Financial Ombudsman Service; and
(d) encloses a copy of the Financial Ombudsman Service standard

explanatory leaflet.

DISP 1.2.16R (in force from 2002-2007) provides that complaints should be
investigated by an employee of sufficient competence who, where appropriate,

was not directly involved in the matter which is the subject of the complaint.

It further states that responses to complaints should address adequately the
subject matter of the complaint and, where a complaint is upheld, to offer

appropriate redress.

DISP 1.4.1R (in force from 2008-to date) provides that once a complaint has
been received by a respondent, it must:
1) investigate the complaint competently, diligently and impartially;

(2 assess fairly, consistently and promptly:
(b) the subject matter of the complaint;
(c) whether the complaint should be upheld;
(d) what remedial action or redress (or both) may be appropriate;

(e) if appropriate, whether it has reasonable grounds to be satisfied
that another respondent may be solely or jointly responsible for

the matter alleged in the complaint;

taking into account all relevant factors;

3 offer redress or remedial action when it decides this is appropriate;

4 explain to the complainant promptly and, in a way that is fair, clear and
not misleading, its assessment of the complaint, its decision on it, and

any offer of remedial action or redress; and
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2.32

(5) comply promptly with any offer of remedial action or redress accepted

by the complainant.

DISP 1.4.2G (in force from 2008-to date) states that factors that may be
relevant in the assessment of a complaint under DISP 1.4.1 R (2) include the
following:

1) all the evidence available and the particular circumstances of the

complaint;
2) similarities with other complaints received by the respondent;

3) relevant guidance published by the FSA, other relevant regulators, the

Financial Ombudsman Service or former schemes; and

4) appropriate analysis of decisions by the Financial Ombudsman Service
concerning similar complaints received by the respondent.
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