
4 of 5

April 2017

Our Mission 2017
Consultation responses: R - Z



































 

 

Page 1 of 2 

 

 

 

Andrew Bailey 

Chief Executive 

Financial Conduct Authority  

25, the North Colonnade 

E14 5HS 

 

26th January 2017 

 

Dear Andrew, 

SMALLER BUSINESS PRACTITIONER PANEL RESPONSE TO THE MISSION 

CONSULTATION 

The Smaller Business Practitioner Panel is pleased to respond to the FCA’s consultation on its 

Mission. We have been involved with the development of the Mission document and also took 

part in the Mission Conference on 17th November 2016. We have a number of comments on 

both the format and the content of the Mission work.  

Format  

We understand that the purpose of the Mission is to clarify the FCA’s thinking about the way it 

regulates and how it decides its priorities. Any mission statement needs to be easily 

understood and remembered by the staff who are expected to deliver it, as well as by external 

stakeholders. The consultation goes into some detail, and while it is easy to understand, we 

recommend that there should be a very short summary document, perhaps only one page, in a 

more concise format. There have been comments from the industry before about the poor 

translation of policy from the top into day-to-day supervision. A tightly-articulated summary of 

the FCA’s Mission would help address this.  

Objectives 

As part of the summary document it would be useful to see a management information tree 

showing how the FCA’s three operational objectives fit together.  It is clear that the FCA seeks, 

through its operational objectives, to support and maintain healthy and successful financial 

markets. We have also noted the comments that within its competition remit the FCA is not 

‘charged with eliminating profit’. We would, however, like to see explicit recognition that the 

generation of reasonable profit is an essential element of functioning markets, particularly in 

attracting new entrants, and that facilitating this is an important part of the FCA’s remit.  

In the area of consumer credit, as a relatively new addition to its remit, the very fact of the 

FCA’s involvement has resulted in a step change in the attitude of the industry to regulation. 

This is very welcome and has raised standards even within such a short period since the FCA 

took on responsibility for the sector. 

Specific elements of the FCA’s approach 

We have observations on some specific elements of the FCA’s approach: 

Communication with smaller firms 

We would like to see explicit acknowledgement that the FCA understands the approach to 

communicating with smaller (in many cases sole trader) firms needs to be quite different to 

that taken with larger firms. Too often FCA communications appear to be targeted at firms 

with full-time compliance staff, or messages are communicated via supervisors, when the vast 

majority of firms are relatively small and supervised on a flexible portfolio basis.  

Environmental, social and governance (ESG) issues 

The Mission document does not mention anything related to the disconnect between the 

investments held by consumers and their personal values. For instance, most consumers 
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would prefer not to invest in companies with a history of child labour in the supply chain. In 

most cases, however, the asset managers running their investments do not take such values 

into account in their interactions with investee companies. To make the market work in a way 

that reflects consumers’ values, we recommend that the FCA should use its regulatory tools to 

encourage asset managers to survey their retail investors on the ESG issues that concern them 

and then transparently report on their engagement activity with investee companies.  

Technology and innovation 

It is good to see the role of technology and innovation being a theme throughout the Mission 

document. Any review of the Handbook should have as a guiding principle the idea of better 

supporting innovation and technology developments.  

Vulnerable consumers 

The chapter on vulnerable consumers (Chapter 8) is well thought out, hits the right notes in 

recognising that there are “naturally” vulnerable customers, perhaps because of low income, 

but that consumers can “become” vulnerable for many other reasons (life changing events, 

illness etc.), and at any given time. We also acknowledge that “vulnerability …….. can be both 

caused and exacerbated by firms”.   

Q16 – Is our approach of giving more vulnerable consumer greater levels of protection the 

right one? 

Yes, this is the right approach.   The industry needs to be “policed” more and bad practice 

should not be tolerated where it is obvious that vulnerable customers are not being treated 

fairly either through lack of information and transparency or poorly designed products that do 

not meet consumers’ needs. 

An example of bad practice in the treatment of vulnerable consumers can be found in the area 

of insolvency practice. Credit unions consistently hear from members who have signed a Trust 

Deed (IVA - individual voluntary arrangement - in England) through an insolvency practitioner, 

and have not realised that they have not repaid their debts.   Members tell credit unions 

regularly that it was not explained that the monthly contribution they make is almost entirely 

swallowed up in fees.  When the contributions made to Trust Deeds would have almost paid off 

the outstanding debts, consumers still have outstanding debts for credit reference purposes. 

As a result, their credit rating means that they will pay the most for future credit, if they can 

access credit at all.   A mortgage also becomes almost impossible after signing a Trust Deed.    

Measuring success 

We acknowledge that it is difficult to measure success for such an abstract concept as a 

mission, and support the three tier approach as outlined in the consultation. We do, however, 

recommend that the FCA should report on the overall success of delivering its Mission, even if 

this is a subjective overview.  

 

Yours sincerely 

 

 

 

Clinton Askew 

Chair, Smaller Business Practitioner Panel 

 



From: Guy J Shepherd 

Sent: 28 October 2016 10:39 
To: Complaints Scheme 

Subject: The FCA - Our Mission Paper. 

 

For the Attention of  

Dear Chris, 

Many thanks for your time when we spoke on the telephone yesterday. As promised and requested, 
please find below this firms’ comments regarding the Regulation Round-Up Special Edition which it 
received from Andrew Bailey on Wednesday 26th October. 

We would welcome the opportunity to discuss this, and other issues raised in recent months by the 
new management team at the FCA, with a view to providing constructive and relevant feedback from 
a smaller business adviser firm. 

With best wishes, 

Guy J Shepherd 

 

 

Dear Mr Bailey, 

Thank you for the Regulation Round-Up Special Edition email dated 26th October with links to the 
FCAs’ Mission Paper survey and other feedback-related questionnaires for us to review and 
complete. 

Your Regulation Round-Up preface in September was also welcomed, with warm words for regulated 
firms and your desire to understand how the regulation of the industry impacts on registered firms 
across the UK and not just in the south-east. Your comments about giving more time to smaller firms 
to complete the survey were also welcome. 

We have read the survey and the supporting links and documentation but are extremely disappointed 
with a number of aspects of it. Chris Green in the complaints team at the FCA was kind enough to 
listen to our comments and feedback and suggested we write to you directly. 

Specifically, 

      i.        The first question in the survey under Role of Disclosure, “Our approach to the 
effectiveness of disclosure is based on the right assumptions” is meaningless. An answer 
“strongly agree” or “strongly disagree” is impossible. 

     ii.        The second question, “Given the evidence, it is appropriate for us to take a more 
‘interventionist’ approach where conventional disclosure steps prove ineffective” is equally 
obtuse and impossible for an adviser firm to answer – ie, we have no access to the evidence, 
we have no control over how much more “interventionist” the FCA can or should be and, we 
have no control over when the measure gauging the conventional steps is or is not exceeded. 

    iii.        Under Consumer Protection, the question “Our regulatory distinction between consumers 
with greater or lesser capability is appropriate” is subjective and any response to this question 
could be interpreted in numerous way by numerous individuals. 

    iv.        The next two questions under Consumer Protection, “Our approach to redress schemes 
for issues outside our regulatory perimeter is right” and “More specific criteria on our 
approach to redress schemes for issues outside our regulatory perimeter would help firms 

mailto:[mailto:guy@granitefinancial.co.uk]


and consumers” ask us to give an opinion on an issue that the FCA should not be concerning 
itself with. If redress schemes outside the FCAs regulatory perimeter are being addressed by 
the FCA, what influence is it being allowed to exercise?! If the FCA is claiming to be 
independent (which is being proved more increasingly not be the case), why is the FCA 
making comments or representations to redress schemes outside its’ regulatory perimeter? 

 

Finally, more concerning of all, there is (and never has been) any proposal, process or consultation 
paper that gives regulated firms more protection. Specifically: 

a)     protection against providers that fail to deliver a service which then impacts on our proposition 
to consumers, with the consequence that we suffer a small or much larger financial loss. The 
FCA invariably states that this is a “commercial dispute” situation between two financial 
services organisations but, as we all know, this firm does not possess the financial backing, 
strength or business “will” to fight Fidelity International, Old Mutual Wealth or Scottish 
Widows. 

b)    protection against the “claim-happy” consumer who has agreed a course of action with an 
adviser firm, signed all the regulatory and compliance-processed paperwork and paid a fee 
for the advice process. However, when the consumer feels he or she has lost money or 
believes he or she “was badly advised”, the small business adviser firm suffers at the hands 
of an Ombudsman Service which, it has been demonstrated, is biased towards consumers 
and not, in any way, qualified or fully independent in financial services or the advice process. 
Small business adviser firms must pay for professional indemnity insurance (if it’s available!), 
FCA fees AND FSCS levies – two of these three fees are insurance policies to protect 
consumers. Where’s the protection for regulated firms? 

 

Within the survey questions and those set out in the separate questionnaire, the FCA demonstrates it 
is so involved in the “processes” of regulation that it is blind to what is going on around it – in the “real” 
world. Some call this “ivory tower syndrome” although, in this instance, I feel this harsh. I also believe 
that the FCA, with lawyers and accountants in positions of influence  who have very little business or 
financial services experience, qualifications or knowledge, isn’t taken seriously on many occasions by 
those who it strives to regulate. The Mission Paper survey is a good example, in this firms’ opinion, of 
how remote the FCA has become. 

If the FCA wants regulated firms to be involved in how regulation is structured, developed and 
implemented, it should make any feedback paths relevant, accessible and navigable. When chatting 
to Chris Green yesterday, I compared this to the opportunity we have at an election to vote for any 
one of many Members of Parliament through the ballot box. If the question is clear and concise, the 
process of ticking the box is easy. However, as those who were involved in constructing the wording 
for the EU referendum ballot paper quickly realised, it’s not that easy when the issues at stake are so 
high!? 

This firm would welcome the opportunity to provide relevant and constructive feedback to the new 
management team at the FCA because a strong, open and respected regulator could achieve far 
more than previous management teams have done. Just a thought. 

Kind regards, 

 

Guy J Shepherd 

Director 

 

T : +33 (0)2 33 91 06 15 



M : 07703 124962   W : www.mindingyourcash.co.uk  

Granite Financial Services (UK) Limited 

Financial Adviser 

 

http://www.mindingyourcash.co.uk/
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Introduction 
StepChange Debt Charity welcomes the opportunity to respond to this consultation 
on the future mission of the Financial Conduct Authority. We are the largest 
specialist debt advice charity operating across the UK.  In 2016 some 600,000 
people contacted our telephone helpline or online debt remedy tool for advice and 
information about problem debt.  

We believe our experience of dealing with problem debt makes us well placed to 
discuss the issues raised in this consultation. As a charity and consumer advocate 
with a mission to reduce the harm debt causes UK society we are concerned that 
financial services markets and credit markets in particular, should work better for 
those people most vulnerable to problem debt.  

We continue to see how a combination of adverse circumstances, poor options and 
the conduct of financial services providers can increase consumers’ vulnerability to 
debt and make financial difficulties harder to deal with. Almost all of our clients, by 
definition will be financially vulnerable. Many have low incomes or have recently 
experienced a negative life event.  Our research highlights how people struggling 
with financial difficulties are often forced to make choices between bad options – 
using expensive and unsustainable credit to deal with unaffordable payment 
demands by creditors for instance.  

Problem debt has many causes but we see a strong link with firm’s conduct. We still 
see too much evidence of poor lending decisions, unhelpful or aggressive arrears 
management practices and product features causing or contributing to worsening 
financial difficulties. We hope the FCA’s future mission includes action to weaken the 
link between creditor conduct and problem debt. 

A significant proportion of our clients report circumstances such as mental or 
physical health problems, reduced mental capacity and communication difficulties. 
This can reduce capacity to make decisions, comprehend information, and advocate 
needs with firms effectively.  These ‘vulnerable situations’ combine with the risks of 
experiencing financial difficulties in a group of consumers with little or no power to 
discipline markets or the conduct of individual firms. So we give wholehearted 
support to the belief set out in this consultation that the FCA has a specific role to 
protect vulnerable consumers. 

The needs of consumers who are more vulnerable to problem debt may not be well 
met by financial services, even though they may have little choice in using financial 
services (credit in particular) when this is likely to cause them harm. We believe that 
by its self, conduct regulation of financial services is unlikely to deliver the solutions 
that the most financially vulnerable consumers need. So we welcome the discussion 
in this paper on the boundary with public policy.   
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As a charity regulated by the FCA and trying to support vulnerable people in financial 
difficulties we are pleased to join this discussion on the FCA’s future mission. We 
hope that the outcome will help deliver positive change for our clients and potential 
clients and help us in our charitable mission of reducing the harm debt causes in UK 
society.  

Our responses to the specific consultation are set out below. They expand upon the 
themes raised in the letter our Chair, Sir Hector Hants, recently sent to FCA Chief 
Executive Andrew Bailey. 

Q1: Do you think our definition of a well-functioning market 
is complete? What other characteristics do you think we 
should consider? 
StepChange Debt Charity would agree that markets do not always function well in 
the real world. The problems our clients face with financial services, and credit 
markets in particular, highlights how these markets are not always delivering good 
outcomes for all consumers.  From this perspective, we believe it is more important 
for the FCA’s forward mission to clearly define the people financial services markets 
do not work well for, in what circumstances, and why.   

We would suggest that a key starting point for this is to consider what a well-
functioning market means for different groups of consumers.  Consumers are not a 
homogeneous group and some have more power to discipline a firm or market than 
others.  Processes such as cross subsidy and price discrimination can consolidate 
these differences in consumer power, creating different outcomes from the same 
product or market – contrasting free banking to persistent overdraft charges provides 
one example.  

So markets can both reflect and replicate the different social interactions that 
underpin them. As a result we should not expect the same broad set of 
characteristics to produce the same outcomes for all consumers. So for any specific 
consumer: 

 Being able to take a decision based on clear information may not produce a 
good outcome where the range of available options is not well suited to that 
consumer’s needs.  

 Actively engaging with the market may not lead to a good outcome where a 
consumer is trying to meet needs that are not of their choosing and in 
circumstances not of their making.  A financially vulnerable consumer 
shopping around for expensive and unsustainable credit to meet another 
creditor’s demands for payment does not seem like a good market outcome.  

 It may not be easy for consumers in vulnerable situations to end a relationship 
with a firm at a point where that relationship starts to produce bad outcomes 
and firms may use this power over consumers to improve their own outcomes.  
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The FCA should consider augmenting its definition of well-functioning markets to 
include perspectives from the experience of different consumers. An understanding 
of the variation of outcomes that financial services can deliver different consumers 
and the conscious and underlying processes that drive these differences should be 
central to the FCA’s future mission.   

Q2: Do you think our approach to consumer loss in well-
functioning markets is appropriate? 
StepChange Debt Charity does not fully agree with the approach to consumer loss 
set out in this paper. The mission paper sates that the FCA will not aim at a zero 
tolerance approach to market failure and consumer loss.  While this may be sensible 
as a general principle, we believe that it is does not sit well with a specific role to 
protect vulnerable consumers.   
 
Vulnerable consumers are likely to have a lower tolerance to loss than other 
consumers, with a smaller loss having a bigger detrimental impact.  So for a market 
to work well for vulnerable consumers, a lower or even zero risk of loss may need to 
be designed into a product or service to ensure it is well suited to their needs.  
Removing contingent charges from basic bank accounts might be one example of a 
zero tolerance approach, in that case to help ensure the market for transactional 
banking worked better for vulnerable consumers.    
 
So we would urge the FCA to consider how it might tailor its approach to loss to the 
needs of particular groups of consumers in the context of specific products and 
services. In this respect we believe that the FCA needs to consider the outcomes 
different consumers might need before setting any a priori risk tolerance on market 
failure.  

Q3: Do you think we have got the balance right between 
individual due diligence and the regulator’s role in enforcing 
market discipline? 
There is a balance between individual due diligence and the regulator’s role in 
enforcing market discipline. However we are not clear that the mission paper sets 
out a clear enough set of principles as to how this balance should be assessed. 
 
We would agree with the principle that more complex products, those extending over 
time and those where information costs to consumers are high are likely to need 
more attention from the regulator. However, following on from our answer to the 
questions above, defining what is complex and difficult to understand for specific 
groups of consumers might be more challenging than the mission paper suggests.  
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In consumer credit we see products and services that are offered to a broad target 
market of consumers with different abilities and potential vulnerabilities, credit cards 
and overdrafts for instance. So we believe an approach that relies on individual 
consumers to discipline the market is very likely to under protect some consumers.  
 
We presume that this understanding underpins overarching requirements on firms to 
treat customers fairly and ensure good product governance – attempting to instil a 
discipline into the policies and practices of individual firms to ensure that  the 
markets they participate in work well for consumers.  This seems to us to be, in 
theory at least, an approach that allows a forward judgment approach to dealing with 
the risks different consumers face.  
 
However, the problems our clients continue to face (with products like credit cards 
and overdrafts for instance) suggests that these overarching requirements on firms 
are not resulting in good outcomes (or rather the mitigation of bad outcomes) for 
consumers consistently. So from our perspective the balance between diligence and 
discipline is not working well in practice.  
 
It may be that the FCA needs to consider whether more explicit, transparent and 
concrete outcomes for TCF and product governance are needed to ensure the right 
degree of consumer protection. It might be that greater supervision and direction is 
needed over the way that firms assess the risks and benefits of products and 
services for the various different consumers who may use them. 

Q4: Do you think the distinction we make between 
wholesale and retail markets is right? If not, can you tell us 
why and what other factors you believe we should consider?  
We broadly agree with the distinction between wholesale and retail markets set out 
in the consultation paper. However the FCA will need to stay aware of issues in 
wholesale markets could cause detriment for consumers in retail markets.  For 
instance, in the case of payment protection insurance, did lenders’ ability to influence 
upstream markets contribute to the problems consumers faced in downstream 
markets?  Likewise wholesale issues like LIBOR are clearly capable of having an 
impact on consumers downstream.  

Q5: Do you think the way we measure performance is 
meaningful? What other criteria do you think are central to 
measuring our effectiveness? 
The three tier approach set out in the mission paper appears meaningful as an 
outline process. However we would argue that merely seeking to measure impact 
and outcomes is unlikely to deliver a good measure of performance without 
developing detailed and specific expected outcomes for any intervention.  
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Here we would ask whether the FCA could be more transparent when drawing up 
interventions and remedy packages in stating the outcomes it expects these to 
deliver in line with its objectives. We believe that where the FCA discovers actual or 
potential consumer detriment it should aim to stop and prevent that detriment as 
completely as is practicable. This would provide a firm set of outcomes to assess 
performance against.  

Q6: Do you think our intervention framework is the correct 
one? 
We would agree with the intervention framework in outline; the process of issue 
identification, investigation, forming an approach to remedies and intervention is 
logical. However, as raised in our response to the previous question, this framework 
says little about the effectiveness of any particular intervention or how the approach 
taken relates to the FCA’s statutory objectives. So we would ask the FCA to consider 
how the intervention model might be augmented as follows: 

 Scoping should include a clear focus on the issues facing different 
consumers. The diagnoses of causes and extent of harm needs to be specific 
in order identify whether different consumers need different protection. 

 Decisions on remedies should be based on what is likely to be substantially 
effective in a reasonable timeframe, rather than based on a priori preferences, 
and not unduly overshadowed by concerns about unintended consequences.  

 Interventions need to pay particular attention to the needs of vulnerable 
consumers. The FCA will need to consider how it will ensure proportionality 
concerns do not preclude sufficient attention to these needs.  

 The FCA should review the impact of interventions and be prepared to go 
again if the necessary outcomes are not achieved.  

 
Here we would point out that the mission paper cites several interventions as 
substantially successful, when our evidence suggests otherwise. The intervention in 
the payday lending market is cited. We would agree that this has delivered a 
significant improvement in some of the bad practices we were seeing in that market. 
But problems remain (multiple payday lending for instance) that require we believe 
require further attention.  
 
The intervention into the commercial debt management market is also cited as 
broadly successful. However we have seen examples of consumers leaving a debt 
management provider only to enter into an unsuitable product.  
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Q7: Do you think the way we interpret our objective to 
protect and enhance the integrity of the UK financial system 
is appropriate? Are there other aspects you think we should 
include? 
We have no specific response to this question at this time 

Q8: Where do you believe the boundary between broader 
policy and the FCA’s regulatory responsibility lies? 
We believe that this is probably one of the most important areas to get right for the 
FCA to be confident in its future mission. The executive summary of the consultation 
paper points out that consumer needs are becoming more diverse and complex 
while at the same time consumers are increasingly required to take more personal 
responsibility for their financial decisions. To this we would add that consumers are 
increasingly reliant on financial services for their welfare outcomes.  
 
So financial services regulation touches firmly upon public policy objectives that are 
broader than the FCA’s current statutory objectives. In some cases this is fairly 
explicit; such as cited example of access to transactional banking, where the 
Government has mandated the market to work in a certain way. In other cases the 
line between regulation and public policy is less clear.  
 
A good and topical example can be found in consumer credit where the FCA has a 
credit card market review and a high cost credit review in progress. As a debt advice 
charity we are increasingly concerned at the way financially vulnerable consumers 
have to use consumer credit as a safety net and for everyday needs. Millions of 
consumers regularly face the choice between using credit that can be expensive and 
unsustainable or going without on basic needs. In many cases it is a poor choice of 
two harmful options.  
 
The FCA’s current objectives require delivering appropriate protection to consumers. 
Our expectation is that this would explicitly include protecting vulnerable consumers 
from lending practices and product features that increase hardship and financial 
difficulties. As the paper points out, the FCA has taken action in respect of  high cost 
short term credit to address and prevent consumer detriment. Our submissions to 
both the credit card and high cost credit review highlight problems that still need to 
be addressed.  
 
On the other hand, the FCA is required to ‘have regard’ to consumers’ access to 
financial services. Following interventions into the high cost short term credit market 
that have reduced the scale of payday lending there has been debate on the 
relationship between consumer protection and access . This point is perhaps picked 
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up in the mission paper description of unintended consequences leaving a whole 
group of consumers without a service.  
 
However we would urge the FCA to be careful not to approach this problem only 
form the perspective of a choice between consumer protection and access. If 
ensuring access means allowing products and practices with a high built in likelihood 
of causing harm, then consumers are still facing poor choices. This is not a good 
regulatory outcome and would surely compromise the FCA’s future mission, 
particularly in regard to supporting vulnerable consumers. 
 
In reality there are likely to be limits on the scope of commercially viable credit 
products to meet the needs of lower income and financially vulnerable consumers 
without causing detriment. In which case, we believe that the primary role of the FCA 
is to address consumer detriment. The FCA can consider increasing safe access by 
looking at the scope for firms to look harder at their own governance of products 
aimed at more vulnerable consumers. There might perhaps also be scope for 
interventions that increase market efficiency. 
 
Where a competitive and well regulated financial services market cannot meet the 
key needs of a particular group of consumers then it is a job for public policy to 
consider how these needs might otherwise be met. We believe that this could form a 
starting principle to set boundaries between regulatory policy and public policy. 
 
In this respect we are looking for two clear outcomes from this future mission 
consultation. Firstly we hope for a greater understanding by policy makers as to the 
limited possibilities of competitive financial services markets meeting the key needs 
of vulnerable consumers without unreasonable risk of detriment. Secondly we hope 
that the FCA will set clear outcomes for protecting consumers vulnerable to 
detriment that will clarify the role of public policy. 

Q9: Is our understanding of the benefits and risk of price 
discrimination and cross subsidy correct? Is our approach to 
intervention the right one? 
We broadly agree with the description of price discrimination and cross subsidy set 
out in the paper. However we would ask the FCA to consider  the effect of changing 
the term ‘naïve’ consumers to vulnerable consumers; as consumers may be locked 
into high cost products for reasons other than price sensitivity. Consumers locked in 
persistent overdraft debt might be one example, the issue popularly described as 
‘mortgage prisoners’ may be another.  Characterising those consumers who suffer 
detriment from price discrimination or cross subsidies as vulnerable might perhaps 
highlight that this can be a consumer protection issue as well as a competition issue. 
We would ask the FCA to consider the nature of its role in this respect. Indeed we 
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would suggest that the potentially exclusionary consequences of price discrimination 
and pricing to risk may raise questions that need to be directed at public policy.  

Q10: Does increased individual responsibility increase the 
need and scope for a greater and more innovative regulatory 
response? 
We believe that the FCA’s future mission should include scope for greater and more 
innovative regulatory response, for reasons set out above and below.  We believe 
that the FCA’s role in protecting vulnerable consumers is likely to require a degree of 
regulatory innovation. In particular, the problems that vulnerable consumers face are 
unlikely to be confined to financial services, crossing into other regulated and 
unregulated services in both public and private sectors. The publication of the FCA’s 
vulnerable consumers discussion paper has had a welcome positive impact on other 
sectors. We would urge the FCA to continue to work closely with other regulators 
and public bodies, looking for innovative ways to make the UK first in class in 
consumer protection for people in vulnerable situations.  

Q11: Would a Duty of Care help ensure that financial markets 
function well? 
StepChange Debt Charity believes that a duty of care could help ensure that 
financial markets function well.  
 
We note the point made in the mission consultation paper to the effect that the FCA 
principles and the obligation on firms to treat customers fairly makes a more explicit 
duty of care unnecessary.  We have some sympathy with this view in principle; the 
obligation to treat customers fairly should mean that firms are carefully considering 
the needs of their customers and ensuring that the products and services they offer 
do not harm or disadvantage consumers; all the more so where any such 
disadvantage or harm would be to the firm’s own benefit.  
 
In practice we see outcomes for consumers that are very different, as highlighted in 
our submissions to the FCA on credit cards, high cost credit overdrafts and 
elsewhere. We do not believe that firms are consistently meeting the obligation to 
treat customers fairly in a way that could be described as meeting a duty of care.  
 
An immediate consequence of introducing a duty of care might be to extend 
consumers’ right to seek redress or protection from the courts in respect of a breach 
of that duty. It could be argued that allowing consumers to seek redress from the 
courts in respect of the FCA principles would achieve much the same outcome. But 
other FCA projects, such as the review on incorporating the remaining Consumer 
Credit Act (CCA) provisions into FCA rules, might require the FCA to go further. For 
instance the CCA contains court based remedies in respect of ‘unfair relationships’ 
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that arguably go further than Principle 6 in a way that would touch upon a firm’s duty 
of care to a customer. 
 
However we do not believe that extending court redress in respect of the principles 
would by itself ensure consistent fair treatment of consumers. A duty of care, if 
introduced, would need to drill down further into the reasons why TCF, product 
governance and the rules do not always deliver the right outcomes for consumers.  
 
A better and more explicitly targeted product governance concept might help firms to 
focus harder on the possible detriment that their products and services could cause 
different consumers. In consumer credit, the conduct rules on lending, arrears 
management and charging practices could to more to protect financially vulnerable 
consumers. Principle six and the TCF outcomes could contain a more explicit 
requirement on taking steps to avoid consumer detriment. This could include a more 
explicit requirement around treatment of vulnerable consumers.  
 
So we believe there is scope for the Principles and TCF to work better than they are 
currently. Indeed achieving such an improvement would seem to be a central 
question for the FC’s future mission. Embedding a duty of care into firm’s policies 
and practices could provide a baseline regulatory outcome for this.  

Q12: Is our approach to offering consumers greater 
protection for more complex products the right one? 
We support the FCA’s approach to offering consumers greater protection for more 
complex products. Consumers are being asked to meet more of their current and 
future needs through financial products with features that can be hard to understand 
and outcomes that may not become apparent until much later. We would expect the 
FCA to deliver a framework of protection that is appropriate and effective in 
preventing consumers from suffering detriment. 
 
However we would make several further observations on this point as follows: 

 In addition to complexity, the FCA should ensure effective protection to 
products with a high inherent risk of detriment – a credit product can be 
simple but can be structured in a way that can cause undue consumer harm. 

 The extra protection for complex products should be additional to an effective 
standard of protection for consumers generally. A ‘light touch’ approach will 
not necessarily be appropriate for some less complex products and in 
respects of some consumers. 

 Product complexity should not be taken as a fact of life. It is an old argument 
that product complexity can be designed to benefit firms rather than 
consumers. Some of the problems with payment protection insurance rested 
on this.  So the FCA should ensure that consumers are protected against 
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unnecessary complexity that will mainly benefit firms.  Good product 
governance principles are needed in addition to disclosure and sales rules.  

 We would agree that the FCA cannot be expected to ensure consumers never 
make bad choices. But we would expect the FCA to be looking out for 
consumers who may be forced by their circumstances towards bad choices. 
We would expect the FCA to ensure that firms are consciously designing 
foreseeably bad outcomes out of their products and services.  

 As consumers our lives can be complex and unpredictable. Consumer 
protection objectives should recognise the need for products and services that 
can have consequences for consumers over time to reflect this. 

Q13: Is our regulatory distinction between consumers with 
greater and lesser capability appropriate? 
StepChange Debt Charity strongly believes that this distinction is appropriate for the 
reasons broadly stated in our response to the previous question. We would point out 
here, and in respect of protecting vulnerable consumers, that a consumer’s capacity 
is not necessarily fixed or observable to firms at any given point in time. So firms 
offering products or services to a wide range of consumers should ensure that these 
are not likely to cause consumers with lesser capability harm.  
 
A key challenge for the FCA’s future mission will be improving the extent to which 
firms are able to consistently identify consumers with a lower level of capability and 
intervene where necessary to prevent problems occurring.  

Q14: Is our approach to redress schemes for issues outside 
our regulatory perimeter the right one? Would more specific 
criteria help firms and consumers? 
StepChange Debt Charity has no specific response to this question at this time. 

Q15: What more can we do to ensure consumers using 
redress schemes feel they are receiving the appropriate level 
of personal attention? 
StepChange Debt Charity has no specific response to this question at this time. 

Q16: Is our approach to giving vulnerable consumers greater 
levels of protection the right one? 
StepChange Debt Charity fully supports the FCA’s belief that it has a specific role to 
protect vulnerable consumers. Our work supporting people with severe debt 
problems continually highlights the need for financial services regulation to pay 
attention to the needs of vulnerable consumers. Throughout this response we have 
highlighted the importance of this approach, noting that consumers can be 
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vulnerable to detriment caused by financial products and services where their 
financial or personal circumstances limit their power to ‘discipline’ the market. 
 
We both acknowledge and welcome the progress that the FCA has already made in 
this area. The vulnerable consumers discussion paper provides a useful toolkit for 
both firms and FCA supervisors. However we believe that more needs to be done.  
 
We note that the CONC rulebook places a specific duty on debt advice / 
management providers to consider the needs of vulnerable consumers generally in 
their policies and practices. In revisiting the question of a ‘duty of care’, the FCA 
might consider the case for a specific rule or principle of vulnerable consumers to 
apply to firms generally. This should be supported by evolving guidance on best 
practice in meeting the needs of vulnerable consumers. 
 
Delivering the appropriate level of protection for vulnerable consumers at a market or 
sector level raises some more difficult questions. Noting again the discussion on the 
FCA’s tolerance to consumer loss, we need to bear in mind that vulnerable 
consumers may have a lower tolerance to loss than other consumers. A small loss 
many have a greater impact on vulnerable consumers. The number of consumers in 
a particular vulnerable situation may be a small part of a given market.  
 
Given this, there is a concern that the FCA’s approach to cost-benefit analysis can 
create a barrier to addressing the needs of vulnerable consumers. The numerical 
imbalance creates a proportionality issues in the minds of regulators. So when we 
have discussed the problems vulnerable consumers can face with particular 
products or sectors we regularly hear proportionality cited as a constraint on 
remedies, including the possible costs firms may pass on to other (not vulnerable) 
consumers.  
 
The worry here is that the consumer protection regime discounts the needs of 
vulnerable consumers, particularly when markets serve some consumers well but 
more vulnerable consumers poorly (the exact finding in credit cards and retail 
banking). 
 
The following three suggestions might help to better tune the regime to the needs of 
vulnerable consumers. 

 The FCA should give more weight to vulnerable consumers in cost-benefit 
analysis 

 The FCA could be more explicit in defining an ‘appropriate level of consumer 
protection’ in terms of outcomes for vulnerable consumers. Only when this is 
defined should the FCA then have regard to the proportionality principle in 
respect of assessing different possible approaches to achieve these 
outcomes.  
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 The FCA should do more to ensure firms build better concern for the needs of 
vulnerable consumers into their ‘product governance’. Here we note that 
vulnerable consumers can experience detriment from both poorly targeted 
mainstream products and products that are aimed at them but not well aligned 
with their needs.   

 
Finally we would highlight the need for the FCA to consider how it approaches 
regulating advice charities like StepChange who are supporting vulnerable 
consumers.  

Driving up standards in the commercial debt management sector is both necessary 
and long overdue. During the design of the credit regime StepChange was very clear 
in stating that our clients should enjoy the protection of higher regulatory standards 
and continued access to the Financial Ombudsman Service, This remains our view. 

But charities are in a different position to commercial firms. Charitable status 
mandates us to support vulnerable clients that the commercial sector cannot or will 
not help. Unlike commercial providers, the free debt advice sector has not scope to 
offset increased regulatory costs be increasing prices. So we would ask the FCA to 
consider how it might recognise the challenge of regulating charities, ensuring we 
operate at a high standard while minimising regulatory burdens of charitable funds.  

A more pro-active and collaborative approach from the FCA would help us here. 
Clear and precise direction form the FCA could avoid charitable funds being spent 
on compliance and legal consultancy for instance. Likewise our experience of 
dealing with vulnerable people suggests that sometimes a flexible approach is 
needed to meeting their needs. Some aspects of the current rules do not always 
make sense when applied rigidly to debt advice charities - the requirement to tell 
people about alternative free debt advice for instance.   

The FCA has piloted the idea of a ‘sandbox’ to reduce the regulatory risks of 
innovation. Taking a similar approach to charities could help us to help vulnerable 
people to a high standard at a lower cost.  

Q17: Is our approach to the effectiveness of disclosure based 
on the right assumption? 
We agree that regulating disclosure is a necessary part of delivering consumer 
protection. But it is unlikely to be a sufficient approach by itself. We would also agree 
that the FCA should seek to reduce the cost of disclosure requirements on firms 
where evidence suggests a more efficient alternative form of disclosure. Utilising 
behavioural economics to maximise the effectiveness of disclosure in helping 
consumers make decisions is a sensible approach.  

However, as a type of disclosure based approach, it still may not be sufficient to 
prevent or address consumer detriment.  It may be a particularly poor approach to 
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meeting the needs of lower income and vulnerable consumers with limited choices 
and limited capability. 

So while we recognise the important role that ‘nudging’ approaches have, we would 
strongly question an approach to consumer protection that must always start with 
this approach, only moving to other forms of intervention when the effects are 
exhausted. We believe that a ‘nudge first and ask questions later’ approach is likely 
to under protect consumers and vulnerable consumers in particular. Instead we 
would ask the FCA to consider an approach to remedies that starts by identifying the 
outcomes that consumer protection needs to achieve and then consider the 
remedies most likely to achieve those outcomes in a reasonable timeframe.  

We note the issue raised on page 34 of the consultation that more significant 
interventions can ‘negatively affect consumers who do chose well and they can also 
harm innovations in the market’. Our worry here is that these concerns tend to 
overshadow consumer protection objectives in practice in a way that may not 
address the needs of more vulnerable consumers or cross-subsidy and price 
discrimination issues raised earlier. 

Q18: Given the evidence, is it appropriate for us to take a 
more ‘interventionist’ approach where conventional 
disclosure steps prove ineffective? 
Please see our answer to question 17. It will be appropriate for the FCA to take more 
‘interventionist’ approaches at the same time as (or as an alternative to) taking 
disclosure steps where the FCA can reasonably foresee that disclosure steps will not 
be sufficient to deliver the necessary outcomes for consumers. The choice of 
remedies should be driven be the need to deliver outcomes in line with objectives. 

Q19: Do you think our approach to deciding when to 
intervene will help make FCA decisions more predictable? 
StepChange welcomes the attention to this point. We believe that a transparent 
framework for decisions on intervention will be central to the success of the FCA’s 
future mission. We welcome the recognition that a remedy package needs to be 
effective first and foremost but note again that this could be at odds with the 
approach outlined by the FCA in the section on disclosure.  

While we would strongly agree that remedies should tackle the underlying causes of 
a problem, we would question whether just ‘tackling enough of those causes to make 
an impact’ would by itself make a remedy package effective. The effectiveness of a 
remedy practice should be determined against achieving appropriate regulatory 
outcomes, including outcomes for vulnerable consumers in particular. We would 
hope that the framework for intervention is clear in defining outcomes that aim to 
stop or prevent consumer detriment in as complete a way as is practicable, rather 
than just aiming at an unspecified impact.  
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Q20: Are there any other factors we ought to consider when 
deciding whether to intervene? 
Please see previous responses that answer this question.  

Q21: What more do you think we could do to improve our 
communication about our interventions? 
Q22: Is there anything else in addition to the points set out 
above that it would be helpful for us to communicate when 
consulting on new proposals? 
We would ask the FCA to consider how market studies, thematic reviews and other 
research highlighting consumer problems might include more discussion on the 
outcomes necessary for the FCA to meet its objectives and the remedy package that 
the FCA believes will be needed to meet those outcomes.  

Q23: Do you think it is our role to encourage innovation? 
We believe that the FCA should have a role in encouraging innovation where this 
furthers its objectives and benefits consumers.  

The FCA should also have a role in helping public policy develop and implement 
solutions to consumer needs where commercial providers are unable to do so 
(helping public policy to cross the boundary back to financial services). 

As stated in our response to Question 16, we believe the FCA should consider a 
specific role in helping the charities that it regulates to innovate.  

The FCA should work with other regulators and public bodies to make the UK best in 
class for protecting vulnerable consumers.  

Q24: Do you think our approach to firm failure is 
appropriate? 
StepChange Debt Charity has no specific response to this question at this time  

Q25: Do you think more formal discussions with firms about 
lessons learned will help improve regulatory outcomes? 
StepChange Debt Charity has no specific response to this question at this time 

Q26: Do you think that private warnings are consistent with 
our desire to be more transparent? 
StepChange Debt Charity has no specific response to this question at this time. 
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OUR FUTURE MISSION 

We welcome the opportunity to comment on the above document. 

INTRODUCTION TO THE SOCIETY OF PENSION PROFESSIONALS 

SPP is the representative body for a wide range of providers of advice and services to work-based 
pension schemes and to their sponsors.  SPP’s Members’ profile is a key strength and includes 
accounting firms, solicitors, insurance companies, investment houses, investment performance 
measurers, consultants and actuaries, independent trustees and external pension administrators.  
SPP is the only body to focus on the whole range of pension related services across the private 
pensions sector, and through such a wide spread of providers of advice and services.  We do not 
represent any particular type of provision or any one interest - body or group. 

Many thousands of individuals and pension funds use the services of one or more of SPP’s Members, 
including the overwhelming majority of the 500 largest UK pension funds.  SPP’s growing membership 
collectively employs some 15,000 people providing pension-related advice and services. 

This consultation has been considered by SPP’s Financial Services Regulation Sub-Committee, 
which comprise representatives of actuaries and consultants, insurance companies and lawyers. 

INTRODUCTORY COMMENTS 

We generally welcome this carefully considered review by FCA of its role and responsibilities, 
including the recognition that it is not in a position to insulate consumers against all risk, and should 
not be expected to do so, and that there will always be potential for it to improve the way it regulates. 

RESPONSES TO THE CONSULTATION QUESTIONS 

Question 1: Do you think our definition of a well-functioning market is complete?  What other 
characteristics do you think we should consider?  

 From the point of view of organisations active in the pensions sector, we would like to see more 
emphasis on the avoidance of regulating with the benefit of hindsight, so that when things do go 
wrong the regulatory response is in terms of the standards, which applied at the time things went 
wrong and not in terms of how standards might have changed in the interim. 

 A clear line also needs to be maintained between rules and guidance. 

 It would be helpful to have an explicit statement from FCA that it is aware of the risk to consumers 
which can be represented by the directors or manages of a failed firm simply setting up a new firm 
essentially mirroring the old one (so called “phoenixing”)  

Question 2: Do you think our approach to consumer loss in well-functioning markets is 
appropriate?  

Yes. 

Question 3: Do you think we have got the balance right between individual consumer due 
diligence and the Regulator’s role in enforcing market discipline?  

Against the background of pension scams, we suggest that, in enforcing market discipline, FCA 
should have more regard to activities at the Regulator’s perimeter and take prompt action in the event 
that consumers are placed at risk. 
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Question 4: Do you think the distinction we make between wholesale and retail markets is 
right? If not, can you tell us why and what other factors you believe we should consider?  

We consider that the distinction made between wholesale and retail market is reasonable.  A key 
need is for clarity on whom FCA views as the consumer in any particular situation. 

Question 5: Do you think the way we measure performance is meaningful?  What other criteria 
do you think are central to measuring our effectiveness?  

It would be appropriate to include a specific measure of how successful FCA is in preventing loss to 
financial crime and fraud. 

Question 6: Do you think our intervention framework is the correct one?  

Generally yes, but we would like to see a greater emphasis on responding rapidly to whistleblowing 
and intelligence provided from within the pensions industry, and greater policing of the Regulator’s 
perimeter. 

Question 7: Do you think the way we interpret our objective to protect and enhance the 
integrity of the UK financial system is appropriate?  Are there other aspects you think we 
should include?  

Yes, and we have no other aspects to suggest for inclusion. 

Question 8: Where do you believe the boundary between broader policy and the FCA’s 
regulatory responsibility lies?  

We agree with the analysis in the document. 

Question 9: Is our understanding of the benefits and risks of price discrimination and cross 
subsidy correct?  Is our approach to intervention the right one?  

We consider that the understanding of the benefits and risks of price discrimination and cross subsidy 
set out in the document is broadly correct. 

We suggest that one specific area where FCA needs to focus on keeping pace with technological 
developments is in the manipulation of data, to identify which clients are most likely to take business 
elsewhere if they do not continue to obtain what they consider to be a good deal. 

Question 10: Does increased individual responsibility increase the need and scope for a 
greater and more innovative regulatory response?  

We consider that increased individual responsibility does increase the need and scope for the greater 
and more innovative regulatory response and also increases the need for clear regulatory messages. 

Question 11: Would a Duty of Care help ensure that financial markets function well?  

In our view, the document illustrates why change in this area is not necessary. 

Question 12: Is our approach to offering consumers greater protection for more complex 
products the right one?  

Yes, but it will be important to maintain clarity over what constitutes a complex product, given the 
changes introduced by MiFID II. 

Question13: Is our regulatory distinction between consumers with greater or lesser capability 
appropriate? 

Yes. 

Question 14: Is our approach to redress schemes for issues outside our regulatory perimeter 
the right one?  Would more specific criteria help firms and consumers?  

Yes. 

The key need is for a level playing field between advisers and products. 

An example from the pensions field is the differing position on compensation for advice on personal 
pensions schemes and small administered schemes, which can often be viable alternatives for 
specific consumers.  The personal pension scheme would be eligible under compensation 
arrangements, whereas the small self-administered scheme would not. 
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Question 15: What more can we do to ensure consumers using redress schemes feel they are 
receiving the appropriate level of personal attention? 

We have no suggestions to make in this respect. 

Question 16: Is our approach of giving more vulnerable consumers greater levels of protection 
the right one?  

Yes. 

Question 17: Is our approach to the effectiveness of disclosure based on the right 
assumptions?  

Yes, although in our experience the tendency of the Financial Ombudsman Service to highlight non-
disclosures in the cases it considers probably leads to disclosure overload in some cases. 

Question 18: Given the evidence, is it appropriate for us to take a more “interventionist” 
approach where conventional disclosure steps prove ineffective?  

There might be circumstances in which a more “interventionist” approach could be justified, but the 
analysis in the document illustrates the risks associated with this. 

FCA needs to take into account that increasing numbers of people are leading their financial lives on 
smart phones and to tailor its thinking on disclosure accordingly.  For example, the possible use of 
video content to provide risk warnings. 

Question 19: Do you think our approach to deciding when to intervene will help make FCA 
decisions more predictable?  

Question 20: Are there any other factors we ought to consider when deciding whether to 
intervene?  

and  

Question 21: What more do you think we could do to improve our communication about our 
interventions?  

We very much welcome the statement on page 36, that FCA will be clearer in communicating its 
assessment of the underlying cause of the harm it wishes to prevent and how it intends to tackle it 
and that FCA will seek to take a consistent approach to diagnosing the underlying cause of harm or 
risk, which it is seeking to address. 

It is important that FCA follows through on these aims. 

Wherever possible, FCA should let firms know of areas, to which it is giving attention before the 
formal thematic review stage. 

Fewer of our member organisations now have a direct supervisory relationship with FCA, so it will not 
be clear through this channel, as it might once have been, as to what are FCA’s current concerns. 

Question 22: Is there anything else in addition to the points set out above that it would be 
helpful for us to communicate when consulting on new proposals?  

We have no suggestions to make. 

Question 23: Do you think it is our role to encourage innovation?  

We consider FCA’s current stance on innovation to be broadly the right one, although, in practice, it is 
generally easier from a regulatory point of view for start-ups to innovate, in comparison with 
established firms. 

Question 24: Do you think our approach to firm failure is appropriate?  

Yes. 

Question 25: Do you think more formal discussions with firms about lessons learned will help 
improve regulatory outcomes?  

Yes. 

It would also be helpful, where possible, to publish case studies on the FCA website, and provide links 
to/from relevant sections of the Handbook 
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Greater transparency on section 166 findings would also be helpful. 

Question 26: Do you think that private warnings are consistent with our desire to be more 
transparent? 

We consider that there is a role for private warnings, but that it could be helpful for them to be 
reviewed by an independent third party to ensure consistency and fairness. 

CONCLUDING COMMENTS 

With regard to section 14 – looking ahead – it is still difficult to foresee the consequences of the 
increased use of regulatory technology, but there might be particular challenges for smaller firms in 
adapting to an environment where this technology plays a larger role. 

We would expect that eventually the referendum outcome in favour of leaving the EU will require a 
review of FCA’s Handbook and this might provide a concrete context for implementing specific 
outcomes arising from discussion of the Future Mission document. 
 
 
Yours sincerely 
 
 
 
 
John Mortimer 
Secretary 
 



THE FINANCIAL CONDUCT AUTHORITY 

By email to FCAMission@fca.org.uk 

17 January 2017 

Dear Sirs: 

The FCA is currently consulting on its mission. We recommend that this process should start with the 

essential purposes which the finance industry plays in serving the outside world; keeping money 

safe; facilitating payments; risk sharing; intermediation. 

Typically, financial regulators are not asked to consider the broader purpose of the industry they are 

responsible for. This may be one reason why Britain lacks an effective system of private pension 

provision, where individuals can save for a predictable income in retirement. It may help explain the 

academic evidence which concludes that today’s finance industry is no more efficient at serving the 

outside world than it was one hundred years ago1. 

The mission of the FCA should be explicit in asking that it uses its powers in a way which encourages 

the creation of institutions and market forces which deliver to purpose. 

Yours sincerely, 

 

David Pitt-Watson, Executive Fellow, London Business School 

Barbara Ridpath, Director, St Paul’s Institute 

Anna Laycock, Executive Director, Finance Innovation Lab 

Catherine Howarth, Chief Executive, Share Action 

Daniel Godfrey, Founder, The People’s Trust 

Andy Agathanalou, Chair, Transparency Task Force 

Nick Silver, Co-Founder Radix 

Mark Goyder, Chief Executive, Tomorrow’s Company 

Chris Hewett, Convenor, Transforming Finance Network 

Madeleine Evans, FinanceMatters 

 

cc: Andrew Bailey, Chief Executive, FCA 

                                                           
1
 Has the U.S. Finance Industry Become Less Efficient? On the Theory and Measurement of Financial 

Intermediation, Thomas Philippon, 2014 
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Comment	on	‘Our	Future	Mission’	compiled	my	Mark	Taber	of	Fixed	Income	Investments	on	
behalf	of	consumers	who	are	retail	investors	in	listed	bonds.	
	
Contact:	Email:	mark@fixedincomeinvestments.org.uk 
Tel: 01761 220027 
Mob: 07947 173229	
	
Q1:		Do	you	think	our	definition	of	a	well-functioning	market	is	complete?	What	other	
characteristics	do	you	think	we	should	consider?		
	
Answer	
	
We	do	not	feel	it	is	not	clear	from	the	‘Mission’	document	what	the	FCA’s	definition	of	a	‘well	
functioning	market’	is.	We	would	define	a	‘well	functioning	market’	as	one	in	which:	

1. All	participants	have	confidence	and	trust.	
2. All	participants	have	equal	access	on	equal	terms.	
3. All	participants	have	equal	access	to	the	same	information	through	timely	and	accurate	

disclosures	which	can	be	relied	upon.	
4. All	participants	act	with	integrity,	honesty,	transparency	and	non-discrimination.	
5. All	participants	are	treated	fairly	and	in	accordance	with	their	statutory	and	contractual	rights.	
6. Dishonest	conduct	is	not	tolerated	and	there	is	a	credible	deterrent	through	appropriate	rules	

and	regulations	which	are	enforced	and	which	are	seen	to	be	enforced.	
7. There	is	a	practical	(in	terms	of	cost,	time	and	independence)	means	of	resolving	disputes	and	

obtaining	restitution.	
8. Liquidity	and	and	orderliness	is	maintained.	
9. Transactions	take	place	efficiently	and	reliably	in	a	safe	and	secure	environment.	
10. Technological	advances	are	for	the	benefit	of	all	participants	rather	than	the	benefit	of	some	

and	detriment	of	others.	
		

In	the	case	of	Capital	Markets	the	Mission	document	starts	from	a	false	premise.	These	are	the	
markets	in	which	consumers	who	are	retail	investors	in	listed	securities	(such	as	shares	and	bonds)	
participate	alongside	institutions.	Yet	the	Mission	document	states	that	–	‘Capital	Markets	are	not	
usually	looked	at	through	a	producer	/	consumer	lens’	and	‘are	mainly	markets	in	which	institutions	
rather	than	retail	investors	participate.’	
	
In	preparing	this	submission	we	asked	the	FCA	for	its	estimate	of	the	number	of	private	individuals	in	
the	UK	who	invest	directly	in	listed	securities	through	stockbrokers.	The	FCA’s	response	was:	
	
I	am	writing	to	tell	you	that	we	do	not	hold	the	information	you	are	seeking	because	we	do	not	require	
stockbroking	firms	to	provide	it	as	part	of	their	regulatory	returns.	
	
We	are	concerned	that	the	FCA	has	not	considered	it	necessary	to	substantiate	its	position	on	the	
cohort	of	consumers	who	are	retail	investors	in	listed	securities	prior	to	publishing	its	Mission	
document.	We	are	also	concerned	that	the	FCA	is	grossly	underestimating	the	number	of	retail	
investors	who	participate	in	capital	markets	and	that	its	view	that	‘are	mainly	markets	in	which	
institutions	rather	than	retail	investors	participate’	is	recklessly	inaccurate	and	ignorant	of	the	facts	as	
evidenced	by	–	
	
i.	 The	following	table	from	the	Office	of	National	Statistics	shows	that	private	individuals	(retail	
investors)	directly	held	11.9%	of	the	shares	of	UK	companies	and,	apart	from	foreign	investors,	are	
significantly	the	largest	cohort	of	investors	in	the	UK	market.	
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ii.	 Based	on	annual	figures	published	by	HMRC	there	were	6.6	million	adult	stocks	and	shares	ISA	
holders	in	the	UK	in	2013/14.	
	
iii.	 When	the	Royal	Mail	was	privatised	in	October	2013	the	Government	revealed	that	over	
700,000	private	investors	applied	for	shares.	
iv.	 There	have	been	numerous	privatisations	of	state	owned	companies	since	the	1980’s	plus	
many	demutualisations	of	building	societies.	As	a	result	many	millions	of	private	individuals	in	the	UK	
directly	own	shares,	preference	shares,	bonds	and	permanent	interest	bearing	shares	listed	in	the	UK.		
	
From	the	evidence	above	and	anecdotal	discussions	with	retail	stockbrokers	we	believe	there	are	also	
millions	of	private	individual	who	actively	buy	and	sell	listed	securities.	We	would	add	that	a	high	
proportion	of	the	individuals	who	directly	hold	listed	securities	from	privatisations	and	
demutualisations	during	the	1980’s	and	90’s	should	be	considered	‘vulnerable’	due	to	their	advanced	
age	and	health.	
	
The	FCA	clearly	has	a	blind	spot	when	in	comes	to	regulation	to	provide	an	appropriate	degree	of	
protection	to	retail	investors	in	listed	securities.	The	Financial	Services	Act	2012	amended	the	
definition	of	‘consumers’	under	the	Financial	Services	and	Markets	Act	2000	(“FSMA”)	to	whom	the	
FCA’s	consumer	protection	objective	applies	to	encompass	persons	who	have	invested,	or	may	invest,	
in	financial	instruments.		
	
Previously		FSMA	Section	5(3)	defines	‘consumers’	as	persons	who	use,	have	used,	or	are	
contemplating	using	any	of	the	services	provided	by,	inter	alia,	authorised	persons	in	carrying	on	
regulated	activities.	Hence	shareholders,	bond	holders	and	preference	share	holders	were	not	
“consumers”	for	the	purposes	of	FSMA	Section	5	and	issuers	were	exempt	from	carrying	on	the	
regulated	activities	of	dealing	in	investments	or	arranging	deals	in	investments	under	articles	18	and	
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34	of	the	FSMA	2000	(Regulated	Activities)	Order	2001	which	excluded	the	issue	by	a	company	of	its	
own	securities	from	being	the	regulated	activities	of	dealing	in	or	arranging	deals	in	investments.	
Persons	who	have	invested,	or	may	invest,	in	financial	instruments	were	not	classified	as	consumers	
under	the	previous	FSA	regime	and	we	believe	the	FCA	has,	to	date,	failed	to	take	any	meaningful	
steps	too	address	the	regulatory	shortcomings	which	lead	to	unfair	outcomes	for	consumers.	A	non-
exhaustive	list	of	areas	which	need	to	be	addressed	is	as	follows	–	
	
1.	 Voting	rights	&	Corporate	actions:	retail	investors	who	hold	securities	in	brokers	nominee	
accounts	are	routinely	deprived	of	voting	rights	and	access	to	corporate	actions	including	on	major	
issues	such	as	schemes	as	of	arrangement	and	consent	solicitations.	This	leads	to	unfair	
disenfranchisement	of	retail	investors	and	can	also	threaten	financial	stability	where	votes	need	to	be	
passed	on	a	voluntary	bank	restructuring	as	was	the	case	with	the	Co-operative	Bank.	
	
2.	 Equal	treatment	in	offers:		retail	investors	are	regularly	offered	inferior	value	consideration	
compared	to	institutional	investors	or	excluded	altogether	from	tender	offers	and	liability	
management	exercises.	This	happens	even	where	the	terms	of	listed	securities	require	any	offer	be	
made	to	all	holders	alike.		Significant	examples	being	the	Bank	of	Ireland	offers	in	2011	where	retail	
investors	were	offered	20p	in	cash	compared	to	40p	in	shares	offered	to	institutional	investors,		the	
offers	Lloyd	Bank	ECNs	in	2014	and	the	recent	Old	Mutual	liability	management	exercise.	
	
3.	 Enforcement	of	Prospectus	Rules:	
	
Enforcement	of	the	Prospectus	Rules	should	be	a	key	part	of	maintaining	well-functioning	markets	
and	protection	consumers	who	are	participants	in	capital	markets.	However,	the	FCA	does	not	
actively	fulfill	this	function	and	has	not	carried	out	any	formal	enforcement	investigations	into	
breaches	of	the	Prospectus	Rules.		
	
The	FCA’s	failure	to	take	any	meaningful	action	in	respect	of	clear	breaches	of	the	Prospectus	Rules	is	
completely	unacceptable	and	leads	to	unfair	outcomes	for	consumers.	The	Prospectus	Rules	are	based	
on	the	same	statutory	provisions	as	those	which	give	rise	to	liability	for	damages	so	the	FCA	should	
apply	the	Prospectus	Rules	consistently	with	those	provisions	in	order	to	protect	consumers	rather	
than	expect	consumers	to	bring	courts	proceedings	against	issuers.	The	FCA	is	aware	that	it	is	not	
feasible	for	individual	consumers	to	bring	such	actions	due	to	the	cost,	time	and	complexity.	Failure	of	
the	FCA	to	act	leads	to	unfair	outcomes	whereby	sophisticated	institutional	investors	obtain	private	
confidential	settlements	from	issuers	with	consumers	who	are	retail	investors	in	the	same	listed	
securities	get	nothing.	We	have	seen	this	happen	numerous	times	and	there	is	the	current	example	of	
the	2008	RBS	Rights	Issue	prospectus	where	RBS	is	settling	with	institutional	investors	whereas	most	
retail	investors	are	not	even	part	of	any	group	involved	in	litigation	and	will	get	nothing.	
	
The	Prospectus	Rules	reflect	the	statutory	requirements	for	prospectuses	under	FSMA	which,	in	turn,	
reflects	the	requirements	under	the	Prospectus	Directive.	For	example	Prospectus	Rule	2.1.1	in	force	
at	the	time	the	RBS		rights	issue	prospectus	was	prepared	and	approved	stated	–	
	
Sections	87A(2),	(3)	and	(4)	of	the	Act	provide	for	the	general	contents	of	a	prospectus:	
(2)	The	necessary	information	is	the	information	necessary	to	enable	investors	to	make	an	informed	
assessment	of	–	
(a)	the	assets	and	liabilities,	financial	position,	profits	and	losses,	and	prospects	of	the	issuer	of	the	
transferable	securities	and	of	any	guarantor;	and	
(b)	the	rights	attaching	to	the	transferable	securities.	
(3)	The	necessary	information	must	be	presented	in	a	form	which	is	comprehensible	and	easy	to	analyse.	
(4)	The	necessary	information	must	be	prepared	having	regard	to	the	particular	nature	of	the	
transferable	securities	and	their	issuer.	
https://www.handbook.fca.org.uk/handbook/PR/2/1.html?date=2007-08-06&timeline=True	
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In	other	words	the	FSA	/	FCA	should	have	taken	a	view	on	whether	the	rights	issue	prospectus	was	
defective	under	the	same	criteria	as	those	under	which	the	litigation	has	been	brought.	Yet	they	have	
not	even	considered	the	matter.		
Not	only	does	failure	to	enforce	the	Prospectus	Rules	unfairly	disadvantage	retail	investors	but	also	it	
means	there	is	no	credible	deterrent	to	issuers	and	their	advisers	from	omitting	awkward	disclosures	
from	prospectuses	and	no	guidance	or	precedent	on	what	is	and	is	not	acceptable.	The	test	the	FCA	
should	be	applying	is	very	simple	as	follows	-	
	
i.	 Was	the	issuer	aware	of	the	information	omitted	from	the	prospectus?	
ii.	 Was	the	information	otherwise	available	to	those	to	whom	the	prospectus	was	addressed?	
iii.	 Would	inclusion	of	the	information	in	the	prospectus	have	been	likely	to	lead	those	to	whom	it	
was	addressed	to	make	a	different	decision?	
iv.	 Have	those	to	whom	the	prospectus	was	addressed	suffered	loss	as	a	result	of	the	above?	
	
4.	 Alternative	Investment	Market	(AIM)	
	
The	FCA	is	supposed	to	regulate	AIM	in	respect	of	market	abuse,	short	selling,	misleading	statements,	
conduct	of	business	rules	and	DTR5	compliance.	However,	in	practice,	no	effective	regulation	takes	
place	and,	as	a	result,	dishonest	conduct	is	rife	and	consumers	suffer	massive	detriment	as	a	result.	A	
study	of	consumer	losses	suffered	as	a	result	of	dishonest	conduct	by	companies	listed	on	AIM	would	
be	very	revealing.	The	FCA	has	even	failed	to	put	and	end	to	AIM	listed	companies	raising	funds	
through	‘death	spiral’	convertible	finance	which	has	been	stopped	in	the	US	by	the	SEC	for	many	
years.	
	
5.	 Restructuring,	Refinancings	and	Regulation	of	Corporate	Trustees	
	
Currently	retail	investors	in	retail	bonds	are	not	represented	in	restructuring	or	refinancing	
negotiations	and	there	is	no	requirement	for	independent	fairness	opinions.	These	issues	are	
compounded	by	the	fact	that		corporate	trustees	for	retail	bonds	are	not	regulated.	
	
Q2:		Do	you	think	our	approach	to	consumer	loss	in	well-functioning	markets	is	appropriate?		
	
The	Mission	Document	simply	lists	an	incomplete	set	of	circumstances	in	which	loss	can	occur	
without	any	discussion	of	the	FCA’s	approach.		The	FCA	should	clearly	set	out	the	circumstances	in	
which	consumer	loss	is	acceptable	and	those	in	which	it	is	not.		For	example,	loss	arising	from	
dishonest	conduct	or	unfair	treatment	by	an	issuer	or	firm	is	not	acceptable	and	has	no	place	in	a	
well-functioning	market.	This	is	another	area	where	the	FCA	currently	has	a	blind	spot	as	evidenced	
by	the	following	non-exhaustive	list	of	examples	listed	in	the	Answer	to	Question	1.	
	
The	FCA	should	also	consider	how	effective	regulation,	such	as	increased	disclosure	and	transparency,	
can	aid	market	participants	in	enforcing	market	discipline	to	help	reduce	incidences	of	loss	through	
bad	debt	and	firm	failure.	
	
Failure	to	act	and	enforce	rules	means	no	effective	deterrent	to	dishonest	conduct	and	that	losses	to	
consumers	mount	to	the	level	that	there	is	no	realistic	possibility	of	recovery	through	redress	from	
the	company	or	otherwise	through	the	courts.	
	
Q3:		Do	you	think	we	have	got	the	balance	right	between	individual	due	diligence	and	the	
regulator’s	role	in	enforcing	market	discipline?		
	
Individual	due	diligence	and	consumers	taking	responsibility	for	their	own	decisions	should	not	be	
expected	to	counter	dishonest	conduct	or	unfair	treatment	by	firms	or	issuers.	Hence	the	FCA	should	
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draw	a	clear	line	which	is	understood	by	all	rather	than	duck	out	enforcing	market	discipline	when	
faced	with	dishonest	conduct	or	unfair	treatment.	
	
Q4:		Do	you	think	the	distinction	we	make	between	wholesale	and	retail	markets	is	right?	If	
not,	can	you	tell	us	why	and	what	other	factors	you	believe	we	should	consider?		
	
We	feel	it	is	dangerous	to	make	any	such	distinction.	As	evidenced	in	our	answer	to	Question	1	the	
FCA’s	understanding	of	the	nature	of	participants	in	particular	markets	is	deeply	flawed.	Furthermore,	
it	must	always	be	remembered	that	participants	in	wholesale	markets,	such	as	pension	funds	and	
institutional	investors,	are	often	acting	on	behalf	of	retail	consumers.	
	
Q5:		Do	you	think	the	way	we	measure	performance	is	meaningful?	What	other	criteria	do	you	
think	are	central	to	measuring	our	effectiveness?		
	
The	performance	measures	listed	are	too	woolly	to	stand	alone	and	should	stand	alongside	clear	
metrics	such	as	–	
i.	 number	of	incidences	of	consumer	detriment.	
ii.	 comparison	to	other	regulators.	For	example,	the	FCA’s	failure	to	enforce	the	Prospectus	Rules	
would	easily	be	identified	by	comparing	the	number	of	enforcement	actions	to	those	published	by	the	
SEC.	
iii.	 number	of	complaints	against	the	regulator.	
iv.	 feedback	from	consumer	panels	
	
Q6:		Do	you	think	the	way	we	interpret	our	objective	to	protect	and	enhance	the	integrity	of	the	
UK	financial	system	is	appropriate?	Are	there	other	aspects	you	think	we	should	include?		
	
The	FCA	has	tended	to	suppress	disclosure	in	certain	instances	on	the	basis	that	doing	so	enhances	
financial	stability.	A	prime	example	is	Co-op	Bank.	It	is	not	clear	that	acting	in	this	way	does	enhance	
integrity.	Instead	it	builds	up	greater	problems	for	later	and	causes	greater	losses	for	consumers	who	
act	without	the	benefit	of	suppressed	information.	
	
Q7:		Do	you	think	our	intervention	framework	is	the	correct	one?		
	
The	intervention	framework	appears	muddled	and	opaque.	For	example	the	term	‘customer’	is	used	
without	being	defined.	This	is	dangerous	because	many	‘consumers’	falling	under	the	FCA’s	statutory	
consumer	protection	objective	as	not	‘customers’	in	the	FCA’s	eyes	and	so	fall	in	a	hole	when	it	come	
to	intervention	and	protection.	For	example,	retail	investors	in	listed	securities	are	not	classed	as	
‘customers’	of	the	issuers	of	those	securities	under	TCF	etc.	and	do	not	have	access	to	the	FOS	to	
resolve	disputes.	
	
Q8:		Where	do	you	believe	the	boundary	between	broader	policy	and	the	FCA’s	regulatory	
responsibility	lies?		
	
No	comment	
	
Q9:		Is	our	understanding	of	the	benefits	and	risk	of	price	discrimination	and	cross	subsidy	
correct?	Is	our	approach	to	intervention	the	right	one?		
	
No	comment	
	
Q10:		Does	increased	individual	responsibility	increase	the	need	and	scope	for	a	greater	and	
more	innovative	regulatory	response?		
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No	comment	
	
Q11:		Would	a	Duty	of	Care	help	ensure	that	financial	markets	function	well?		
	
There	should	be	a	duty	of	care	or	set	of	principles	applied	consistently	across	all	markets.	The	current	
situation	is	a	mess	which	causes	unfair	outcomes	for	consumers.	For	example	the	Listing	Principles	
gives	an	effective	Duty	of	Care	with	requirements	on	issuers	to	act	with	honesty	and	integrity.	
However	they	only	apply	to	investors	in	listed	shares	and	not	to	listed	retail	bonds.	This	is	a	
nonsensical	muddle	which	need	to	be	addressed.	
	
Q12:		Is	our	approach	to	offering	consumers	greater	protection	for	more	complex	products	the	
right	one?		
	
Protection	of	consumers	from	dishonest	conduct	and	unfair	treatment	should	extend	across	all	
markets	and	products.	The	approach	of	barring	certain	cohorts	of	consumers	from	investing	in	
particular	‘complex’	products	should	not	be	seen	as	an	alternative	to	protecting	those	who	do	invest	
or	those	who	had	invested	before	the	FCA	decided	to	bring	in	restrictions.	
	
Q13:		Is	our	regulatory	distinction	between	consumers	with	greater	and	lesser	capability	
appropriate?		
	
Protection	of	consumers	from	dishonest	conduct	and	unfair	treatment	should	extend	across	all	
consumers	whatever	their	ability.	Tolerating	dishonest	conduct	causes	it	to	continue,	causes	poor	
culture	and	more	work	in	the	long	run	for	the	regulators.	This	is	evidenced	by	the	continuing	
emergence	of	legacy	conduct	issues	by	banks	involving	mis-selling,	rigging,	dishonest	conduct	etc.	
Many	involve	SMEs	which	would	be	seen	as	having	greater	capability	by	the	FCA	and	it	is	clear	that	
thus	light	touch	approach	does	not	work.	
	
Q14:	Is	our	approach	to	redress	schemes	for	issues	outside	our	regulatory	perimeter	the	right	
one?	Would	more	specific	criteria	help	firms	and	consumers?	
	
The	FCA	now	has	very	broad	ranging	powers	to	seek	redress.	For	example	for	retail	investors	who	
suffer	losses	from	breaches	of	LR,	PR	and	DTR.	It	is	not	clear	from	the	document	whether	the	FCA	
considers	these	to	be	inside	or	outside	of	its	regulatory	perimeter.	As	such	the	distinction	is	unhelpful.	
	
The	FCA	should	also	consider	how	accessible	and	timely	dispute	resolution	and	access	to	potential	
redress	can	be	provided	for	consumers	who	do	not	have	access	to	the	FOS.	
	
Q15:	What	more	can	we	do	to	ensure	consumers	using	redress	schemes	feel	they	are	receiving	
the	appropriate	level	of	personal	attention?	
	
No	comment.	
	
Q16:	Is	our	approach	to	giving	vulnerable	consumers	greater	levels	of	protection	the	right	one?	
	
Defining	vulnerable	consumers	is	highly	subjective	and	too	difficult	in	practice.	For	example	most	
people	would	consider	private	individuals	in	their	80’s	and	90’s	with	care	costs	funded	by	the	income	
from	their	direct	investments	in	listed	securities	to	be	‘vulnerable’	whereas	the	FCA	does	not.	
	
Furthermore,	markets	where	there	are	not	participants	considered	‘vulnerable’	by	the	FCA	will	be	
open	to	abuse	and	dishonest	conduct	if	the	FCA	is	perceived	as	having	a	light	touch	approach	to	them.	
	
Q17:	Is	our	approach	to	the	effectiveness	of	disclosure	based	on	the	right	assumption?	
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Q18:	Given	the	evidence,	is	it	appropriate	for	us	to	take	a	more	‘interventionist’	approach	
where	conventional	disclosure	steps	prove	ineffective?	
	
Yes.	
	
Q19:	Do	you	think	our	approach	to	deciding	when	to	intervene	will	help	make	FCA	decisions	
more	predictable?	
	
No	comment.	
	
Q20:	Are	there	any	other	factors	we	ought	to	consider	when	deciding	whether	to	intervene?	
	
The	FCA	should	consider	whether	there	is	a	realistic,	efficient	and	effective	means	of	resolution	
available	to	consumers	in	the	absence	of	FCA	intervention.	For	example	retail	investors	in	listed	
securities	do	not	have	access	to	the	FOS	to	challenge	the	conduct	of	an	issuer.	
Where	consumers	do	have	access	to	an	alternative	means	of	resolution	the	FCA	should	consider	
whether	intervening	would	be	more	cost	and	time	efficient	than	masses	of	individual	complaints	on	
the	same	issue.	
	
The	FCA	should	always	consider	the	precedent	set	/	message	sent	by	not	intervening	and	the	resulting	
increase	in	future	conduct	issues	which	would	arise.	
	
Q21:	What	more	do	you	think	we	could	do	to	improve	our	communication	about	our	
interventions?	
	
The	FCA	is	incredibly	secretive	about	many	of	the	actions	it	takes	and	will	only	say	whether	it	is	doing	
anything	in	exceptional	circumstances.	Hence	consumers	who	complain	about	dishonest	or	criminal	
conduct	are	left	in	the	dark	in	a	way	which	would	not	happen	if	they	were	reporting	a	crime	to	the	
police.	
	
Q22:	Is	there	anything	else	in	addition	to	the	points	set	out	above	that	it	would	be	helpful	for	us	
to	communicate	when	consulting	on	new	proposals?	
	
No	comment.	
	
Q23:	Do	you	think	it	is	our	role	to	encourage	innovation?	
	
Yes	where	doing	so	would	help	meet	the	FCA	objectives.	
	
Q24:	Do	you	think	our	approach	to	firm	failure	is	appropriate?	
	
The	FCA	should	do	more	to	reduce	the	likelihood	of	firm	failure	through	enabling	investors	to	enforce	
market	discipline	and	through	providing	effective	deterrents	to	failure	arising	from	dishonest	
conduct.	
	
Q25:	Do	you	think	more	formal	discussions	with	firms	about	lessons	learned	will	help	improve	
regulatory	outcomes?	
	
No	comment.	
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Q26:	Do	you	think	that	private	warnings	are	consistent	with	our	desire	to	be	more	
transparent?	
	
No.	Private	warnings	are	an	effective	let	off	and	diminish	confidence	that	the	FCA	is	regulating	on	
behalf	of	cosnumers.	
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The Money Charity is the UK’s leading financial capability charity. 

We believe that being on top of your money means you are more in 
control of your life, your finances and your debts, reducing stress and 
hardship, and that this helps you achieve your goals and live a happier 
more positive life. 

So we empower people across the UK to build the skills, knowledge, 
attitudes and behaviours, to make the most of their money throughout 
their lives. 

We believe financially capable people are on top of and make the most 
of their money in five key areas: 

• Planning (including budgeting)  
• Saving  
• Debt  
• Financial services products 
• Everyday money (including wages, cash, bank accounts) 



 

 

Introduction 
1. At the Money Charity, we value the FCA and the sincere efforts it makes to engage 

consumer organisations in the design and delivery of regulation. In a time of profound 
and rapid change to the economy and with technology transforming the way that we 
interact with our finances, a body that takes a robust approach to the regulation of 
markets, protects consumers, supervises and is willing to intervene is particularly 
important. 

2. Like any regulator whose day-to-day activity is dominated by supervisory 
relationships with firms, there is an ever present risk of capture by the industry. The 
FCA works hard to avoid this through its research and engagement with 
organisations such as ours who are working with consumers. We welcome the 
ongoing commitment of significant resources to this, and were pleased to have seen 
reaffirmation of this approach, both in person from Andrew Bailey and in this 
consultation document. 

3. As an organisation offering financial education and capability services, we do not 
have expertise in every area consulted upon here, but will answer those where we 
have something specific to add or can draw from our work. We make our comments 
below by chapter, rather than by individual question. 

Chapter 4: Ensuring markets function well 

4. We broadly support the FCA’s definition of a well-functioning market. It’s clearly the 
case that consumers should be allowed to take informed risks and a well-functioning 
market will have some level of failure. We also accept that in certain circumstances 
the chance of consumer loss is the precondition of competitive markets. 

5. However, The FCA should not be wedded to competition and market mechanisms in 
every case. The stubbornly low rates of switching in utilities and current account 
markets, for instance, may mean that creating a market that best serves consumers 
will not involve competition, but regulation and more direct control of prices.  

6. In reality, despite our strenuous efforts to educate people and inform consumers that 
they can save money by shopping around, many consumers, through inertia and lack 
of skill and inclination are not behaving in a way that that you would need for 
competition to operate as it should. Where, over the long term, markets are not 
working effectively, the FCA should not always look to market mechanisms as the 
solution and should be much more robust in its interventions. 

7. Competitive, regulated markets ought to be seen as the default, but in any instance 
where market forces are not delivering desired outcomes for consumers, alternatives 
should be available to the FCA. 

8. The balance between an individual consumer’s due diligence and the regulator’s role 
in enforcing market discipline is not spelled out clearly enough in this consultation 
document. Clearly, some trade-off between the two is necessary, but it is not evident 
exactly where the FCA stands on this issue. For our part, we would argue that The 
FCA ought to make its decisions on the basis of observed consumer behaviour. We 
know that the vast majority of people to not undertake financial decisions with the 



 

 

diligence which in an ideal works they would. In these circumstances such as the 
disclosure of terms and conditions which are never read or insurance add-ons, 
markets should not be designed as if they are. 

9. Where a market is functioning well and most consumers are able to understand 
products and choose good options, consumer due diligence ought to be relied on. In 
situations where some or all consumers cannot or will not behave in the way that 
would be best for a well-functioning market, the FCA should step in. 

Chapter 5: Meeting our objectives 

10. In addition to diagnosing problems as they arise and how to intervene, the FCA has a 
challenge identifying where to turn its attention to. The intervention framework is a 
reasonable approach. First identifying issues, then diagnosis, planning and 
intervention is a clear model that works. We also support the different scopes 
available within the intervention framework to address issues of different scales – 
from individual firms to market wide issues. 

11. As it stands, we approve of the issues that the FCA has recently chosen to turn its 
attention to (credit cards, mortgages, broadly defined HCSTC), as they are clearly 
real issues facing consumers. However, it is not always clear how these issues are 
chosen. We recommend that the FCA is clearer in explaining how it identifies issues. 
We would encourage the FCA to be more systematic in communicating why it 
chooses to intervene in certain markets and not in others.  

Chapter 6: Regulation and broader public policy – getting the balance right 

12. There is clearly a division of responsibilities between policy makers and regulators, 
but where the dividing line sits is not clear. Inevitably, the work of the regulator 
interacts with that of government. The development of policy and regulation are 
iterative processes.  

13. In reality it is not politically sustainable for the FCA to be seen to be driving policy, 
and there must be a clear point at which it passes the baton. Where market issues 
are identified and a policy response is necessary, The FCA should produce research 
and lead debates. Having outlined issues it should then ask government to decide. 
The FCA should not decide policy, but play a muscular role in its formulation, shaping 
the debate and making demands of policymakers to address issues as they arise. 

14. The areas in this consultation where the FCA is calling for greater clarity with regards 
to this role are, in our view, very good examples of demanding answers from 
government. If, as in the cases of access, price discrimination and changing 
technology, the FCA requires clarity on its role it should not shy away from asking for 
such clarity. We are pleased to see that happening here. 

15. On the issue of price discrimination and cross-subsidy, we support the approach 
outlined. Consumer vulnerability or lack of financial capability will often be a cause of 
the inelasticity of demand that firms will take advantage of when discriminating on 
price. The growth in use of data will open up new opportunities on this. The FCA 
cannot do the government’s role and formulate a full policy response to this, but it 



 

 

has a clear role in researching the issue, leading the debate and calling for clarity 
from policymakers. 

16. The increase in personal responsibility assumed and pushed by policymakers and 
financial service providers does require regulatory innovation. The challenges faced 
in the new and future environment are more complex and pose greater behavioral 
challenges than many of those that came before. The sandboxing work is a good 
example of the FCA addressing this complexity and uncertainty in an innovative 
manner. 

17. The FCA’s argument that a duty of care is unnecessary because provisions already 
exist for treating customers fairly is reasonable on one level  - we do not want to 
unnecessarily duplicate rules. However, the Financial Services Consumer Panel has 
shown evidence that current rules have failed to produce the required culture change 
from the ‘top to the bottom of firms’1.  

18. While the current provisions for treating customers fairly does allow customer 
complaints and provides clear guidance that, if followed wholeheartedly, would 
improve banks’ culture, they have failed to penetrate through providers. A Duty of 
Care would be a commandment, easy to understand by all players that could 
incentivise cultural change by strengthening consumers’ ability to take action. We 
don’t want the Duty of Care to simply be another layer of bureaucracy, so if the TCF 
can be strengthened, we would support that. But unless the TCF can be change in a 
way that makes a real break with the status quo, we support the FSCP’s position on 
this issue. 

Chapter 7: Protecting consumers 

19. We support the approach that affords greater protection to consumers for more 
complex products. Clearly, consumers should be able to use products with some 
amount of risk, but should not lose out in situations where it is unreasonable to have 
expected them to understand the contracts they are entering into. 

20. There is also a good case for differentiating amongst consumers, affording greater 
protection to groups with lower financial capability and allowing others to take greater 
risks. However, there is an underlying assumption about capability that we question. 
The FCA rightly notes that anyone can become vulnerable at any time, and 
recognises that some customers have lower financial capability and require greater 
protection. What this misses is the low levels of financial capability that are 
widespread throughout the population. 

21. Though it is not spelled out in this document, the FCA tends to behave as if the vast 
majority of people are basically capable, and special provision is required for a low-
capability minority. Our experience of running workshops for adults and young 
people, as well as much independent research2, shows that this is simply not the 
case. In fact, low capability is widespread, and particularly when it comes to complex 

                                                           
1 https://www.fs-cp.org.uk/culture-change-not-getting-bank-customers-says-financial-services-
consumer-panel 
2 http://www.fincap.org.uk/financial-capability-survey 



 

 

or less commonly used financial products, people are not in a position to understand 
the risks they take on or to be expected to manage their finances optimally. 

22. The FCA’s task is therefore not simply to look for markets where there is significant 
detriment affecting particular groups of consumers who have low financial capability. 
Instead, regulation should assume that the vast majority of consumers will need 
products, guidelines and rules that make their finances easier to understand than 
they currently are. 

23. There is a numerically small group of consumers whose financial capability is very 
high and others who have the financial resources to endure the potential downsides 
of risky financial products. Where possible the FCA should endeavour not to prevent 
innovation and risk in markets that serve these groups, but should not weigh their 
interests above the majority of people who need substantial regulatory protection. 

Chapter 8: Vulnerable consumers 

24. The opening paragraph of this chapter on vulnerability is very welcome. The 
recognition that vulnerability is fluid and will potentially affect everybody at certain 
times in their lives is hugely important, and we hope it is fully embraced in the 
approach the FCA has to its interventions. 

25. One of the key questions that should follow from this insight is: “how should the FCA 
intervene in this market  given that the majority of consumers may be vulnerable?” 
However, the actual approach that the FCA tends to pursue is to identify particular 
groups that have vulnerabilities and shape specific interventions for them.  

26. That is not to say that the FCA should not identify specific remedies to particular 
vulnerabilities such as dementia or those with low literacy skills. And the FCAs work 
with protected and other groups has been commendable. However, it should also 
regulate markets as a whole as if the majority of consumers may be vulnerable at 
any given time.  

Chapter 9: The role of disclosure in consumers’ choices 

27. The approach to disclosure outlined in the document is welcome, particularly the 
recognition that rules need to be made with actual human behavior in mind. 

28. However, the widespread understanding that disclosure does not work for complex 
products does not appear to have radically altered practice. Consumers are still 
regularly being asked to sign long agreements in the winking knowledge that they 
have not actually read them. In situations such as this where it is clear that 
consumers do not fully engage with financial products, the FCA should not work on 
the assumption that they do. 

29. Many products are simply so complex that comprehensive disclosure will either be 
misunderstood or ignored by most consumers. Where it does not damage the market 
significantly, we are pleased to see that the FCA is considering ‘interventionism’, 
stepping in to simplify products. If simple, compressive and functional disclosure is 
not possible due to complexity, the regulator should simplify products – for instance 
by placing constraints on prices or add-ons. 



 

 

Chapter 10: When will we intervene? 

30. The FCA framework for intervention is very sensible. However, it is not always clear 
to us how such a framework has been used to make interventions. This is not to say 
we object to any interventions, simply that the FCA could communicate more clearly 
why it has chosen to act in one area and not in another. This issue is perhaps more 
about communication than approach. 

31. Occasionally, it should look systematically across markets, explaining why is chooses 
not to intervene, as well as why it does. 

Chapter 11: Competition and market design 

32. Competition is seen as the default mechanism for ensuring positive consumer 
outcome. In many markets, we can see that this is a functioning model. In others, this 
has not been the case and markets have been allowed to continue despite the 
market forces not producing desired consumer outcomes. Whilst this consultation 
makes clear provision for muscular interventions, we would support the FCA in great 
use of these provisions. 

Chapter 12 and 13: Supervising firms and our approach to enforcement 

33. We support the FCA’s approach to supervision and enforcement.  
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RESPONSE TO THE FINANCIAL CONDUCT AUTHORITY (FCA) ‘OUR FUTURE MISSION’ 

CONSULTATION RESPONSE 

__________________________________________________________________________________ 

Summary 

1. UK-based financial services are rapidly changing to adapt and respond to a range of challenges and 

opportunities. They have some of the highest levels of innovation in any sector of the economy. The 

relationship between consumers and financial services is also shifting, with investment platforms 

developing and new products evolving apace.  

 

2. We welcome the opportunity to respond to the FCA consultation, ‘Our future mission’ statement and 

broadly agree with the direction the FCA is taking. However, we suggest some refinement on the wider 

narrative is needed: 

 The FCA has a role in ensuring the regulatory framework is best in class. This means UK regulation 

needs to be competitive and internationally coherent, where appropriate. A competitiveness test 

should be applied and appropriate stakeholder engagement carried out before new regulation is 

introduced.  

 Flexibility and proportionality are key in ensuring that UK regulation remains up-to-date as the 

industry continues to evolve. The UK’s regulatory framework is widely recognised as world-leading, 

especially in innovation and FinTech. Maintaining this approach will benefit the broader economy, 

businesses and, vitally, consumers here in the UK, as well as those elsewhere who are end-users of 

products and services developed in the UK. 

 For the financial services industry to adapt to the changing landscape and to respond to the evolving 

demands of its customers, the regulatory framework should be supportive and adaptive to those 

changes. A principles-based approach to regulation along the lines set out in this response would be 

the most appropriate and most effective in putting the customer at the heart of financial services 

regulation. 

3. This ambition can be achieved through enhanced dialogue with a wide range of stakeholders from 

disrupters to well-established firms globally. The FCA, through its actions must reflect the dynamic nature 

of the financial services industry and enable it to reach new heights through a culture of openness, 

support and proportionate enforcement of its objectives. This will support the delivery of an effective, 

competitive, flexible and appropriate regulatory framework which sustains the UK’s world-leading position 

in financial services.  

4. We would note that there is little in the FCA consultation in relation to Brexit.  This needs to be addressed. 

TheCityUK it is keen to understand how the FCA will engage with the Brexit process and how it plans to 

interact with its European and international counterparts moving forward.  

 

5. In her Lancaster House speech in January 2017, the Prime Minister set out her objectives for Brexit and 

how she sees the UK’s place in the world post-Brexit. These objectives include free trade with European 

markets and new, ambitious trade and investment agreements with other countries. We agree. Given the 

importance of financial services to the UK economy and the UK’s international business footprint, such 

agreements with the EU and with other countries will need to include provisions on international 

regulatory co-operation in financial services supervision where possible, the minimising of regulatory 

obstacles to cross-border financial services business and ensuring competitiveness. This additional 

requirement will inevitably form a critical part of the future mission of both the FCA and the PRA.  
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Context  
6. TheCityUK is a politically neutral organisation which produces robust evidence of the implications of 

economic and policy developments for UK-based financial and related professional services and the wider 

economy.  

 

7. TheCityUK has produced a range of publications which contain information of relevance to this 

consultation. These are listed among the references at the end of this document. This response draws on 

the evidence base within these various publications to address the issues identified in this consultation. 

 

Consultation questions 

Do you think our definition of a well-functioning market is complete? What other characteristics do you 

think we should consider? 

8. TheCityUK believes the current definitions used by the FCA are broadly correct. UK-based financial 

services have a rapidly evolving dynamic in which new products and services are being developed 

continuously. As such, the definition of bringing together buyers and sellers to exchange goods and 

services by establishing prices that effect the balance of supply and demand is still accurate. However, the 

FCA caveats this definition with the observation that markets do not always function efficiently. That 

being said, the basic principles of clear minimum standards and well–judged timely regulation is key in 

ensuring that happens.  

9. More specifically, the definitions used in describing retail, capital and wholesale markets are supported by 

TheCityUK but with the additional clause of ensuring that, as markets and interaction between consumers 

and firms change and develop, these definitions need to be flexible and examined regularly to ensure 

accuracy going forward.  

Do you think our approach to consumer loss in well-functioning markets is appropriate? 

10. TheCityUK believes that the FCA has adequately approached the concept of consumer loss. In the 

consultation document, the FCA clearly makes the point that it is neither cost effective nor appropriate to 

create a market that is perfect and immune to failure or loss. TheCityUK agrees that consumers can be 

disadvantaged in a well-functioning market for a variety of reasons - it is not only poor functioning 

markets which carry a risk of loss.  

 

11. In order to make returns on investments and savings, or indeed purchasing other products, there is 

inherent risk. It is therefore important to ensure that transparency and understanding is improved for 

consumers. Risk in financial terms is where returns are made. In consumer markets, the FCA cannot 

ensure every consumer makes the right choice. TheCityUK believes the FCA has a role to ensure the 

market functions correctly and that illegal behaviour does not take place.  

 

Do you think we have got the balance right between individual due diligence and the regulator’s role in 

enforcing market discipline?  

 

12. Markets operate in a space where firms compete to sell their goods and services. The FCA stated that it is 

neither possible nor cost effective to create a market which is failure-proof. As such, the role of the FCA is 

to ensure the market framework is appropriate to what it is trying to regulate and the outcomes it is trying 

to achieve.  
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13. In terms of enforcing market discipline, the approach of the regulator is correct. By ensuring disclosure of 

prices and information and effective supervision of mandatory advice, for example on pensions transfers, 

the FCA is supporting a competitive environment, encouraging innovation but also working to help 

consumers make better decisions. The balance as currently defined is one that is supported by TheCityUK. 

but this has to be caveated. The process by which the FCA implement its objectives with regulated firms 

must be proportionate and balanced, reflecting the culture of financial services, which is one of innovation 

and competitiveness. Regulated firms must ‘not fear’ the regulator but see its role in supporting their 

businesses reach new heights.  

 

Do you think the distinction we make between wholesale and retail markets is right? If not, can you tell us 

why and what other factors you believe we should consider?  

 

14. TheCityUK believes that the distinctions are broadly correct, but that they will need refreshing in the 

future as individuals engage more heavily with investment platforms. For example, crowd funding is 

becoming one of the fastest growing innovations in the financial services sector. In the UK, loans made on 

loan-based crowdfunding platforms in 2014, as calculated by Nesta and the University of Cambridge, were 

almost £1.3bn1.  

 

15. The sector was almost three times larger in 2014 than in 2013 when it raised around £480m. In 2014, for 

the first time, business loans (£749m) accounted for a greater proportion of the market than loans raised 

on consumer-lending platforms (£547m). Nesta and the University of Cambridge also reported that 

around 2% to 3% (approximately £11m to £16m) of borrowers using consumer-lending platforms are 

borrowing for their businesses2. 

 

16. As the distinction between retail, capital and wholesale markets is reducing in this sector, it is important 

that the FCA accounts for these trends as they develop and as more individuals look to improve their 

returns on investments while interest rates remain low.  

  

Do you think the way we measure performance is meaningful? What other criteria do you think are central 

to measuring our effectiveness? 

 

17. The FCA commented that measuring its own performance is a challenge due to the complexity of markets, 

the firms involved and the confidential nature of business activity. TheCityUK believes that its current 

three tier approach to performance measurement is the right one. The role of the regulator is key for 

confidence and stability in the financial sector, as the performance of the FCA does have a knock on effect 

on the wider economy.  

 

18. It is, however, key that the FCA maintains a close watch over its own performance and impact, reviewing 

consistently value for money, the impact of interventions and measuring outcomes in the market, as set 

out in the mission statement.  

 

19. An additional area where the regulator could strengthen performance is in relation to competitiveness. 

The FCA has a vital role in ensuring the UK remains an attractive location for financial services businesses 

                                                           
1 Cambridge University and Nesta, Pushing boundaries: the 2015 UK alternative finance industry report (2016).  
2 FCA, A review of the regulatory regime for crowdfunding and the promotion of non-readily realisable securities by other media (2015) 
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and in retaining London’s position as the world-leading centre for financial services. This begins with 

ensuring all new regulation is tested for the impact it has on competitiveness. TheCityUK will be 

undertaking further work in this area and will be pleased to share it with the FCA once completed.  

 

20. The need for a proportionate and effective regulatory approach assumes an even greater importance 

given Brexit and the need for the UK to maintain and enhance its globally-leading regulatory regime. This 

needs to be a benchmark for FCA performance and to ensure the UK’s position remains world-leading.  

 

Do you think our intervention framework is the correct one? 

 

21. The FCA acknowledges that not only are financial markets complicated but the point of intervention is 

difficult to judge. There needs to be a balance between over regulation, resource allocation for effective 

intervention and its wider impact on the sustainability of the UK financial system.  

 

22. An intervention framework based on the assessment of the impact on the wider market integrity as well 

as the wider UK economy is therefore correct. It is key that the communication of intervention is clear and 

evidence-based as this will promote confidence in the system. Additionally, TheCityUK believes that self-

regulation should be supportive, businesses should be encouraged to scrutinise their own performance as 

much as possible and be rewarded for taking actions internally, leaving the FCA to intervene only as last 

resort and not as a first measure.  

 

Do you think the way we interpret our objective to protect and enhance the integrity of the UK financial 

system is appropriate? Are there other aspects you think we should include?  

 

23. TheCityUK supports the objectives as laid down in the Financial Act 2012. The industry’s reputation has 

suffered over the last eight years and while it is not the role of the FCA to improve the industry’s 

reputation, it can contribute to instilling trust and confidence in the system. 

 

24. The FCA needs to consider how it reports and responds to good behaviour across the industry. It is 

important that the industry’s regulation is not driven by media headlines and the mistakes made by a 

minority of players.  

 

Where do you believe the boundary between broader policy and the FCA’s regulatory responsibility lies?  

 

25. There are a range of concerns from Government and stakeholders on financial matters in the UK, from the 

low level of pension savings and lack of financial literacy through to financial advice. The FCA has a key 

role to play in policy debates by highlighting relevant facts and statistics. It has access to and a better 

understanding of certain aspects of financial adequacy policy debates, informing where possible the need 

for policy to be made and grounded in a strong evidence base which can deliver real outcomes for the 

benefit of consumers, markets and the industry. Interventions should be motivated by the desire to 

ensure markets function effectively, support innovation, stamp out fraudulent behaviour and protect 

consumers.  

 

26. At the same time, policymakers also need to ensure that legislation is not too prescriptive, giving the FCA 

flexibility to respond to emerging issues in a proportionate manner.   
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Is our understanding of the benefits and risk of price discrimination and cross subsidy correct? Is our 

approach to intervention the right one?  

 

27. The FCA is right to identify this as a complex issue as well as its inevitability in businesses and markets. The 

key issue is to decide when an intervention is needed, and this should be when it begins to interfere or 

threaten the objectives of the FCA ‘ to maintain well-functioning markets’. In return for intervention, firms 

will want to see greater transparency and clear evidence as to why action has been taken.  

 

Does increased individual responsibility increase the need and scope for a greater and more innovative 

regulatory response?  

 

28. The changing nature of the interaction between financial firms and their customers has changed rapidly 

over the last decade. It is crucial that the FCA adjusts to this trend by ensuring that its scope of interaction 

with established institutions and disrupter businesses is closer than before, but that it is also flexible in 

supporting innovative product development. By working closely with these firms, the FCA will be better 

equipped to support consumers and create a more competitive environment.  

    

29. The International Regulatory Strategy Group’s (IRSG) – a group co-sponsored by TheCityUK and The City of 

London Corporation – last year produced a report titled: ‘Retail Financial Services – bringing real benefits 

to Europe’s customers’ which highlighted the changing nature of interactions between services providers 

and customers3. Recent work by the Economist Intelligence Unit in partnership with Temenos, surveyed 

203 senior retail banking executives around the world about customer expectations and regulatory and 

technological developments. It found that by 2020, bankers expect the banking environment to be shaped 

strongly by technology and non-traditional competitors. The findings showed that retail peer-to-peer 

(P2P) lending is expected to be available via banking platforms (65%). In retail, respondents believed it 

would be fully automated (64%) and that more money will flow via FinTech firms than through traditional 

retail banks (57%)4. These findings correspond with TheCityUK’s view on the industry’s future 

development. 

 

30. For the financial services industry to adapt to the changing landscape and to respect the changing needs 

and demands of its customers, the regulatory framework should be supportive and adaptive to that 

change. A principles-based approach to regulation along the lines set out below would be the most 

appropriate:  

 

- Fostering innovation and flexibility – Regulation should reduce barriers to innovation where possible. 

In identifying such areas, it is important that policymakers and regulators engage with businesses be 

they incumbent or challenger. Regulators across Europe are increasingly aware of the limitations of 

static, prescriptive regulation, and recognise the importance of adopting dynamic regulatory policies 

which focus on and measure outcomes. Data and insights from regulatory approaches which have not 

delivered expected results should be used in a constructive way, allowing them to inform future 

decision-making. 

- A level playing field – A large number of new entrants are joining and expanding the broader financial 

services ecosystem. These widen the choice available to customers and make markets more 

competitive. There is a significant amount of potential value that these firms could offer customers. 

However, there is also a risk of damage, even if only to a small segment of customers, and associated 

reputational harm. These risks must be adequately managed, while allowing for the benefits of these 

                                                           
3 TheCityUK, Retail Financial Services, Bringing Real Benefits to Europe’s Customers (2016).  
4 Economist Intelligence Unit and Temenos, Retail Banking: In tech we trust(2016) 
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firms to reach customers. At the same time, innovation also stems from established businesses with 

innovative approaches which should be equally supported by regulation. It is important that all firms 

operate on a level playing field; one which does not give advantage to one participant over another. 

Regulators should therefore ensure they are regulating the risk to the customer proportionately, not 

wholly focusing on the entity behind it. 

 

- A holistic approach – Regulators should look at the market as a whole and attempt to update their 

regulatory approach to reflect the digital age. This goes beyond individually updating single directives 

to bringing together common standards and definitions which can be applied across the ecosystem. In 

this context, it is important that the Commission adopts a collaborative approach, both internally and 

with the industry. 

- Customer first – While seeking to reflect the digital age, regulation should accept that customers may 

have differing opinions on and interactions with digital options and some may wish to continue using 

traditional methods. Regulation should support the shift to digital while not excluding those who wish 

to continue engaging with financial services through traditional channels. Policymakers and regulators 

are recognising the benefits of research identifying the needs of the modern customer, building on 

these trends and creating or adapting legislation to meet these needs.  

 

Would a Duty of Care help ensure that financial markets function well?  

 

31. TheCityUK’s view is that a statutory Duty of Care would not support the functioning of markets nor 

increase consumer protection, but rather replicate and complicate current legislation. This view 

corresponds with the view previously taken by the FCA, which stated that a Duty of Care would be 

irresponsible as per the principles as laid down by the Financial Services Act 2012, 1c (e) is already in 

existence.  

 

 ‘The general principle that those providing regulated financial services should be expected to provide 

consumers with a level of care that is appropriate having regard to the degree of risk involved in relation to 

the investment or other transaction and the capabilities of the consumers in question’.5  

 

32. Adding a Duty of Care could place additional bureaucratic and compliance costs on firms across the 

industry, taking away resource and capital from firms who are creating growth and jobs for the benefit of 

the broader economy. The Law Commission investigated the scope for extending the common law to 

fiduciary duties. This was deemed to be very difficult and a major concern was that the definitions and 

procedures would become out of date very quickly. The consensus was that a principled and flexible 

approach to a Duty of Care would be more pragmatic and relevant6.  

 

33. TheCityUK has further concerns beyond bureaucratic costs and detailed design when considering the 

impact on firm activity. We are concerned that extra complex legislation will lead to a form of ‘defensive 

compliance’, reducing the scope for firms to innovate new services and products due to the anxiety of 

running into legal challenge. There is perhaps scope to ensure this obligation is being followed by parties, 

but additional legislation would only be a replication of current requirements and place unnecessary 

burdens on the industry.  

 

 

 

                                                           
5 UK Parliament, Financial Services Act 2012.  
6 Law Commission, Fiduciary duties of Investment Intermediaries (2014).  
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Is our approach to offering consumers greater protection for more complex products the right one?  

 

34. At the heart of the evolving financial services ecosystem is the modern consumer. Putting the customer at 
the heart of this ecosystem it is essential to meeting their changing needs and demands of financial 
services. Financial services products are often complex and difficult to compare. Digital technologies will 
enable greater information, guidance and advice on financial products to be communicated in new and 
more accessible ways. As responsibility for funding retirement moves from Government and employers 
toward individuals, there is an in increasing need to equip individuals with the tools they need to make 
suitable medium and long term savings decisions.  
 

35. It is important that proposed new products are also based on actual customer demand as determined 
from detailed market analysis. Crucially, Governments, regulators and the industry should work together 
to ensure that consumers can easily understand and compare the objectives of these products without 
becoming lost in technical disclosure documents.  
 

36. Financial advice offers one way for customers to navigate this landscape and policymakers can help to 
facilitate access to advice. TheCityUK believes that one of the most important ways of protecting 
consumers is to empower them to make informed decisions and enable firms to provide guidance on how 
to embark on financial planning using tools tailored to clients which sit half way between execution-only 
and full investment advice. To provide customers with clarity on where they can access financial advice via 
a user-friendly national register will be key. 
 

37. These registers, definitions and standards should be future-proofed by addressing the rise of automated 
advice. Automation can involve fully automated, algorithm-based sources of advice for customers, or 
simplier tools which support human to human contact. Often automation is used to enhance the role a 
person plays, but does not fully replace the human interaction with customers. While not currently 
widespread across the industry, the joint committee of the European supervisory authorities views 
automation as “an innovation with growth potential that requires the attention of regulators to better 
understand and harness its potential benefits, but also to identify risks before they materialise in the 
forms of consumer detriment or a reduction in market confidence”. As the market moves further towards 
automation, it is important that this is reflected in regulation. The concept of ‘automation’ is, in the 
context of financial services, not defined in any relevant legislation. The UK should define the term for use 
across directives to ensure that automated advice is clearly understood by customers and supported by 
developing a common standard. 
 

38. However, in the first instance, TheCityUK would welcome a commitment from the FCA to deliver on the 

outcomes from various reviews already undertaken, including FAMR. The FAMR paper set out some tough 

challenges to regulators in this area, especially the challenges facing self-directed investors, and while the 

FCA acknowledge this in its section on the unpredictability of disclosure, stronger recognition of these 

issues would mark a significant step forward.  

 

Is our regulatory distinction between consumers with greater and lesser capability appropriate?  

 

39. Focusing on vulnerable consumers is helpful as it recognises the need to make exceptions for those most 

in need. As it stands, rules applying to vulnerable consumers were not focussed but a had a wide scope 

with certain exceptions being made to accommodate. This approach needs a degree of refinement, as 

broad sweeping categories designed to make the distinction between ‘vulnerable’ and ‘less vulnerable’ 

consumers are not the best way forward. Differing and various circumstances need to considered when 

deciding what constitutes a person at risk or as less capable. This is a fairer approach for all and takes 

account of the variety of factors involved in influencing financial decision making.  
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Is our approach to redress schemes for issues outside our regulatory perimeter the right one? Would more 

specific criteria help firms and consumers?  

 

40. NA. 

 

What more can we do to ensure consumers using redress schemes feel they are receiving the appropriate 

level of personal attention?  

 

41. NA. 

 

Is our approach to giving vulnerable consumers greater levels of protection the right one?  

 

42. Fraud or actions which cause financial harm are not exclusive to one group in society. The increasing levels 

of pension fraud are a key concern, as is the growth of payday lending or access to high levels of credit, 

which over time can grow to an unsustainable level.  It is the role of the regulator to ensure that it patrols 

the industry for fraudulent behaviour and for firms to act within the best interests of their customers. 

Ensuring the industry meets high standards of integrity ought to be a joint partnership between all 

stakeholders.  

 

Is our approach to the effectiveness of disclosure based on the right assumption?  

 

43. The FCA rightly identifies that increased disclosure and transparency requirements do not always have the 
desired effects of better decision making. It is well-known that consumers do not always read through the 
terms of agreement or consider the long term impacts of their financial decisions. As such, more 
disclosure will not always provide regulators or policymakers with the intended outcomes.  
 

44. The insights from behavioural economics could potentially revolutionise the way in which information is 
provided to consumers. Given that there are multiple ways in which the same information can be sent, 
displayed and communicated, insights from behavioural economics could inform which methods are most 
effective for customers. This might be an email, an infographic, a voice message or a combination of all 
three. For example, the Netherlands Authority for the Financial Markets (Autoriteit Financiële Markten, 
AFM) has developed a graphical risk indicator. This helps to communicate the risk of financial products to 
customers in a clear and succinct way. The indicator shows risks varying from very low to very high. There 
are a variety of different risk indicators that apply to different products.7 
 

45. In addition, there are a number of inconsistent requirements and often too much information is disclosed. 
For instance, under the siloed approach to regulation, there are currently four Regulations and Directives 
at EU level which deal with cost disclosure (UCITS IV, MiFID II, PRIIPs and IDD) with differing technical 
provisions, requiring implementation on different timescales. TheCityUK is supportive of increased 
transparency and helping improve investors' decision-making process, but the current proposals around 
transaction cost disclosure are unlikely to achieve this. Equally, consumers need a wider appreciation that 
the value they derive from their investment is not driven by cost alone but also by consideration of a wide 
range of issues including the relevant risk and performance of products, reputation of the provider, 
service levels, etc. Currently, similar products could fall under the scope of IMD rather than MiFID, making 
them subject to different rules governing retail client relationships.  

 

                                                           
7 Retail Financial Services – bringing real benefits to Europe’s customers (2016) 
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46. The current patchwork of legislation creates a situation whereby a retail investor seeking to accurately 
compare costs and charges – an important determinant in an investment decision – does not use similar 
standards to consider the different types of product in which they are interested in investing (for example, 
a mutual fund, an insurance product, or structured product).  
 

47. TheCityUK is also concerned that the cumulative impact of new disclosure requirements means that 
customers will be given even more detailed disclosure documentation which may not support their 
general understanding. Previous work has suggested that detailed requirements to provide more 
disclosure works against current behavioural analysis, that suggests that 'less is more'. In its response to 
the call for evidence on the cumulative impact of financial services legislation, the FCA stated that every 
time EU legislation requires more disclosure, the less effective this disclosure and pre-existing disclosure 
may be at empowering consumers to make effective decisions8.  
 

48. We believe that policymakers, Government and regulators should support consumers and institutions in 
making better informed choices which should include a better understanding of the disclosure of terms 
and conditions which the FCA ensures accompanies all products and services.  

 

Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where conventional 

disclosure steps prove ineffective?  

 

49. If disclosure steps are ineffective and if actions compromise the objectives of the FCA, and have a wider 

knock on effect on the integrity of financial firms or the economy, then an intervention may be necessary. 

However, caution should be taken by the FCA, because it is not the role of the regulator to intervene on 

the price of products or services, this is governed by market forces.  

  

Do you think our approach to deciding when to intervene will help make FCA decisions more predictable? 

 

50. The principles laid out in the consultation document underpin an effective approach to intervention. It is 

important that intervention is based around ensuring the key objectives of the FCA are achieved, namely 

wider market stability and the reduction of the cumulative impact on consumers or markets. 

 

51. It is also right that even in cases of misconduct or harm, the scale and impact is addressed. The example 

used in the consultation document is a good starting point. The Payment Protection miss-selling scandal 

had a low impact relative to the wealth of the consumers that were affected, but the wider market impact 

on the integrity of the industry was high, where steps needed to be taken to address this concern.   

 

52. Having clarity and transparency on what the FCA will intervene on will help the industry understand and 

correctly address any issue. This will also help build the dialogue that is needed in order for effective 

regulation and understanding to be achieved.  

 

Are there any other factors we ought to consider when deciding whether to intervene?  

 

53. A degree of flexibility and a more specific approach to intervention and engagement with firms might be 

required. Financial services and their interactions and products, continue to develop at pace and 

regulation will inevitably be playing catch up. Finding the right balance between fostering innovation and 

protecting the wider industry from instability or harm is often difficult. The FCA could take a lead from the 

                                                           
8 The Financial Conduct Authority’s (FCA) Response to the European Commission’s Call for Evidence on the EU Regulatory Framework for 

Financial Services (2016).  
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Pension Regulator’s approach to pension schemes when they address concerns on a more scheme specific 

basis. Applying this to new firms and products could support future innovation.  

 

What more do you think we could do to improve our communication about our interventions? 

 

54. Greater transparency and simpler messaging on why interventions take place will support greater 

understanding across the industry for the benefit of all firms. The FCA needs to ensure clarity, 

transparency and a good grounding of reason to ensure that the wider impact is well-understood.  

 

Is there anything else in addition to the points set out above that it would be helpful for us to communicate 

when consulting on new proposals?  

 

55. TheCityUK has no further comments to add on this particular issue.  

 

Do you think it is our role to encourage innovation?  

 

56. The FCA has an overarching strategic objective set by Parliament to ensure that relevant markets function 

well9. In addition, three operational objectives with which to deliver on the Parliamentary objectives to 

protect consumers, protect the integrity of UK markets and enhance competition have been set10. This 

final operational objective is important in this context. The sustainability of the UK’s industry relies on 

innovation, which as well as creating jobs and tax revenue benefits consumers through greater 

competition.  

 

57. The FCA has a role to play in this area by creating the framework for firms to develop services, platforms 

or products and deliver said products to market. We are supportive of the work already being carried out 

by the FCA, such as Project Innovate, Regulatory Sandbox and the New Bank Start-up Unit. TheCityUK is 

keen to see the framework for innovation created by the FCA continue. It appears that concerns remain 

around the final stages when introducing new and requesting full authorisation.  

 

The FCA has a significant role in supporting innovation and in its Mission Statement greater onus could be 

given to its responsibility to ensure that the new wave of products and services enter the market smoothly 

and quickly.  

 

Do you think our approach to firm failure is appropriate?  

 

58. The FCA has an overarching strategic objective set by Parliament to ensure that relevant markets function 

well11. This objective is not created to prevent firm failure, which is a definitive part of business cycles. The 

FCA states that firm failure is inevitable in a competitive market place. Competition is a key driver of 

innovation and in producing better outcomes for consumers. Furthermore, competition in the UK industry 

is the driving force behind its position as the world leader and the reputation as the best place for 

businesses to raise capital and drive job creation and economic growth.  

 

59. The approach by the FCA of supporting firms to fail in an orderly way if they can no longer meet their 

Threshold Conditions helps to protect consumers and reduce market instability. This is supported by 

TheCityUK.  

                                                           
9 UK Parliament, Financial Services Act 2012. 
10 The Financial Conduct Authority, ‘Our Future Mission’ (2016) 
11 UK Parliament, Financial Services Act 2012. 
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Do you think more formal discussions with firms about lessons learned will help improve regulatory 

outcomes? 

 

60. Financial services is an ever changing and evolving industry, but also one which has gone through a major 

regulatory overhaul in recent years. A close working relationship between the FCA and supervised firms is 

key to ensuring that regulation is proportionate and improves the system’s sustainability. An even further 

enhanced dialogue and sharing of best practice would support the long term sustainability of the industry.  

 

61. There is the need for a healthy and open dialogue between regulators and regulated entities and the 

regulators’ objectives should be aligned with the firms they regulate. Likewise, regulators need to be able 

to engage regulated entities in a dialogue that enables them to ask questions and benefit from the insights 

of practitioners. The current environment has created a fear of ‘regulatory capture’ whereby regulators 

are concerned about being perceived as being too close to the entities that they regulate. This is 

unfortunate as a regular two-way dialogue is important for both sides. The general approach by the FCA 

towards engagement with firms as part of a broader process of gathering market intelligence and/or 

within the context of supervision, is encouraging.  

 

62. Through consistent dialogue and debate, the FCA will be in a more informed position to improve its 

principles of regulation. Through a wide engagement process, the FCA can understand the impact of 

regulation and how it operates with other pieces of legislation, enabling a more holistic regulatory 

approach. Taking into account the cumulative impact of regulation and the international regulatory 

framework, combined with an outcomes based approach allows for better and more effective regulation. 

This can only be achieved through dialogue with the industry, ensuring regulation is not narrow and 

siloed.  

 

Do you think that private warnings are consistent with our desire to be more transparent? 

 

63. Potential regulatory issues or malpractice need to first be addressed in a private context. Private warnings 

are not a determination of a breach occurring and firms are often able to resolve issues more quickly via 

this method. This approach forms and integral part of the ambition from the FCA to create an appropriate 

and proportionate framework for financial services.   

 

64. Using private channels is often also the most appropriate option to maintain stability and prevent wider 
impact which may occur on public knowledge of regulatory intervention by the FCA. We support the 
desire for the FCA to become more transparent but a balance has to be struck between the role of the 
regulator and accessing the impact of their actions on the markets.  
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BankingFutures Submission to FCA 

Q. 1. Do you think our definition of a well-functioning market is complete? What other 

characteristics do you think we should consider? 

 Regulation or provision of advice to correct information asymmetry between buyer 

and seller. This is especially relevant to sales of complex financial products by 

sophisticated financial institutions to customers with limited financial understanding 

and access to advice. 

 Access to goods and services. A well-functioning market offers a diversity of 

appropriate product and service offerings based on willingness and ability to pay. 

The regulator has a role to ensure adequate competition and the removal of barriers 

to entry.  

 A well-functioning market needs well-informed consumers 

 Trust – are the providers of goods and services trusted by consumers? If not, what 

impact is this having on demand?   

Q. 2. Do you think our approach to consumer loss in well-functioning markets is 

appropriate? 

 Consumer loss can and does arise as a result of limited consumer understanding of 

the products they are buying and their implications. While it should not be the FCA’s 

responsibility to overcome it, it should be aware of and work with other 

government departments to correct for low levels of financial literacy in the UK. 

 Consumer loss can also arise from unethical or illegal sales practices. 

 Consumers can lose also by not having access to appropriate products which are 

best provided by a diversity of business models and competition 

Q. 3. Do you think we have got the balance right between individual due diligence and the 

regulator’s role in enforcing market discipline? 

 While agreeing with the need for personal responsibility, it is important to 

acknowledge low levels of financial education, and its implications, in the UK. This 

means the regulator should actively correct to enhance the availability of reliable, 

independent financial advice to allow the market to function well.  

 Second, current regulation does not make adequate provision to distinguish the 

particular needs of self-employed and micro-enterprises (SEMs – i.e. all businesses 

below a £6.5m threshold) from other small and medium-sized enterprises (SMEs). 

These micro-businesses, which have mushroomed since the financial crisis, are often 

run by individuals with comparable financial sophistication of retail customers, and 

should therefore be characterised as such.  

 Third, product transparency is vital if individuals are rightly to be held responsible. It 

would be a good idea to regulate to ensure that financial services firms can 

demonstrate consumer understanding of products.   

Q. 4. Do you think the distinction we make between wholesale and retail markets is right? If 

not, can you tell us why and what other factors you believe we should consider? 



 The definition of wholesale markets is inadequate to meet the needs of many 

smaller SMEs and in particular micro SMEs. Many such firms are run by people who 

cannot be classified as financially sophisticated. 

Q. 5. Do you think the way we measure performance is meaningful? What other criteria do 

you think are central to measuring our effectiveness? 

 Cross departmental impacts. While understanding that the FCA has a particular 

mandate and other departments are responsible for other financial market 

functions, there is a need for greater cross-referencing across departments. The 

disintermediation of the banking sector means that government decisions in one 

department can have detrimental decisions elsewhere. For example, the PRA 

requirement for banks to clean up their balance sheets is leading to the sale of loan 

books in ways that are leaving customers vulnerable to different and deleterious 

approach to debt management and collection. 

Q. 6. Do you think our intervention framework is the correct one? 

 The framework is systematic, but not very agile. It is likely to be better at prevention 

than cure. It would also be helpful to be clearer on external mechanisms to trigger 

interventions. At present it reads as if it is entirely reliant on internal intelligence 

gathering.  

 In situations of egregious harm, such as embedded SWAPs, we are not confident that 

this framework would act swiftly and effectively to address the problem. 

Q.7. Do you think the way we interpret our objective to protect and enhance the integrity of 

the UK financial system is appropriate? Are there other aspects you think we should 

include? 

 There is total lack of clarity about what is regulated and what is unregulated; what 

falls into each category and why. The framework is very interesting and the 

definitions of harm good and useful, but there needs to be a clear explanation of 

the justification for regulated firms being able to sell unregulated products. The lack 

of clarity on this is harming confidence in financial markets.  

Q.11. Would a Duty of Care help ensure that financial markets function well? 

 The argument that FCA Principles are FCA rules, and therefore bring with them an 

obligation to treat customers fairly does not seem to take into account that this has 

not worked. In the introductory section of this document, you outline a list of 

breaches of good faith. The FCA should consider introducing either Duty of Care or 

Good Faith into contracts to address the trust deficit.  

Q.15. What more can we do to ensure consumers using redress schemes feel they are 

receiving the appropriate level of personal attention? 



 Unfortunately, our work has revealed very low levels of confidence in the FOS. It is 

difficult to envisage what confidence-building measures would be adequate to 

overcome that. What people do seem to want for any judicial expert platform to:  

 Deal with regulated and non-regulated cases 

 Be empowered to exercise its discretion about settlements  

 Make binding rulings  

 Allow SMEs to seek redress through an affordable and accessible process 

 Support SMEs to have a more organised voice 

 Build expert legal knowledge 

 Develop a body of case law regarding SME protection 

Q. 16. Is our approach to giving vulnerable consumers greater levels of protection the right 

one? 

 Yes, it would seem appropriate to offer greater levels of protection, given low levels 

of financial literacy 

 It is also appropriate to redefine the thresholds to ensure that micro and small SMEs 

are offered greater protection for similar reasons. 

Q. 17. Is our approach to the effectiveness of disclosure based on the right assumption 

(namely that it helps reduce moral hazard by differentiating between firm and consumer 

responsibility)? 

 The use of behavioural economics to understand the possibilities and shortcomings 

of disclosure as a means of enhancing consumer responsibility is appropriate and 

timely.  

Q. 18. Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach 

where conventional disclosure steps prove ineffective? 

 At times this will be crucial. It would be interesting to find a light touch way to 

require financial firms to demonstrate that the customer fully understands the 

implications of the product or service they have bought.  

 Equally, the FCA could encourage financial firms to provide a summary one-pager on 

the front end of contracts (as regulated mortgages) that covers key information. 

  

Q.22. Is there anything else in addition to the points set out above that it would be helpful 

for us to communicate when consulting on new proposals? 

If one element of the FCA’s mandate is to promote competition and well-functioning markets, 
it is important for us to highlight a critical short-coming of the financial markets that has arisen 
in the course of our work. This is that current definition of SMEs is obscuring the fact that 
smaller SMEs often find it difficult to access finance, due to the fact that there are limitations 
on the diversity of financing business models available to them. Our work has identified at 
least three financing business models with the SME market: 



 Bank finance: This business model would cater for larger enterprises in the SME sector, 
which are economically viable for bank financing at terms acceptable to both the bank 
and the SME in question. 

 CDFI finance: This business model is required to cater for smaller SMEs, which while 
profitable, maybe too small, risky and/or costly, to make them economical for banks 
to support. These SMEs are currently catered for by CDFIs, who consider there to be 
a huge unmet demand in this sphere. 

 Social finance: This requires a break-even, not for loss business model to support social 
enterprises which play a vital social role (e.g. creation of employment for adults with 
learning difficulties), but find it hard to secure financing from either banks or CDFIs. 

Q. 26. Do you think that private warnings are consistent with our desire to be more 

transparent? 

Unfortunately, our work has revealed a worrying lack of public confidence in the FCA. This 

derives in part from the fact that some FCA staff have previously worked in the financial 

institutions the FCA is there to regulate. Our view is that it is extremely important to have 

people with detailed knowledge of the sector at the FCA, who understand both the culture 

and the operating practices of the financial industry. Nevertheless, it makes it doubly 

important for the FCA to demonstrate its independence. One way of doing this is by 

increasing levels of transparency about what it does, and specifically in relation to direct 

relations with firms. Despite this, we are pragmatic on this topic. Our own experience leads 

us to believe that private warnings can be an extremely effective means of effecting timely 

change in companies, and so we are happy for this to be part of how the FCA functions. 

However, we would recommend that the FCA finds a way to report on the number and 

nature of these engagements in aggregate.   
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About True Potential LLP 

 True Potential is a group of companies with close to 20 per cent of the financial 

adviser market using our services. These include investment management, financial 

advisory and business support services as well as financial services technology.  

 

 True Potential is also a pensions provider, working in partnership with some of the 

world’s best-known fund managers, including UBS, Allianz, Goldman Sachs, 

Schroders, Columbia Threadneedle, Close Brothers, SEI and 7IM.  

 

 The Group’s investment firm, True Potential Investments (TPI), is an FCA-regulated 

platform operator, investment manager, and pension operator and administrator. 

 

 TPI owns the True Potential Wealth Platform, with over £5bn of client assets. The 

firm also manages our own range of True Potential Wealth Strategy Funds as well as 

the True Potential Portfolios – a range of 10 multi-asset, multi-manager portfolios 

with almost £2bn invested in them. 

 

 TPI also owns impulseSave®, a first-of-its kind top-up technology for investments as 

well as True Potential Investor – a direct-to-consumer investment platform 

 

 True Potential LLP was ranked as the fastest growing financial advice and technology 

services company headquartered outside London in the 2014, 2015 and 2016 

Deloitte Technology Fast 50. The ranking of the 50 fastest-growing technology 

companies in the UK is based on percentage revenue growth over the last five years. 

 
 



Response from True Potential LLP 
 
Having studied the FCA’s mission paper in detail and considered the 26 consultation 

questions, it is True Potential’s view that a small, but vital, number of issues are missing 

from the mission paper and must be addressed.  

 

It is for this reason that we set out below what we perceive to be the big issues that the FCA 

must focus on. Naturally, we are looking at these from the perspective of one of the largest 

financial advice and wealth management firms in the UK. 

 

We believe that some core principles of financial regulation in the UK are misguided and 

therefore responding to 26 questions about the detail of delivery is ultimately unhelpful if, 

in some cases, the premise is wrong.  

 

Instead, we have explained what we believe are the three core issues that the FCA must 

consider as part of its mission. We hope this will be a useful addition to this consultation 

process.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



1. Regulate financial products not people 

The mission paper talks about the balance between the regulator’s responsibilities to 

protect people and the consumer’s own due diligence. In our experience as a financial 

advice firm, the FCA seeks to protect consumers by attempting to regulate individual 

behaviour, or rather, mandating firms such as True Potential to do it on the FCA’s behalf. 

 

This is already impossible and the forthcoming MIFID II proposals to record all telephone 

conversations will simply add another layer of regulation that is impossible to police. The 

additional costs may place some smaller advice firms in serious financial difficulty.  

 

Where the balance between regulatory intervention and consumer due diligence lies will 

always move as a consequence of high profile mis-selling events that affect many people. 

These events can tip the balance one way or the other, leaving it subject to constant 

change. Therein lies the problem, making this a never-ending issue.  

 

It is impossible to regulate every sale but it is feasible to regulate products sold. A simpler, 

more sustainable, solution would be to regulate financial products, to ensure what is sold to 

consumers meets a set of standards. Under this model, consumers will know instantly if 

they are purchasing a product that the regulator is satisfied with. It would, at a stroke, 

expose riskier investments that so often are the real causes of loss of capital and mistrust 

among consumers. 

 

As well as ensuring the product meets agreed standards, the FCA should also consider 

putting a ceiling on charges.  

 

We would like to see the emphasis placed on regulating the product and the price rather 

than trying to regulate, store and measure every input into any transaction. 

 

 

 

 



2. Identify the right issues and Interventions 

The FCA's effectiveness starts with identifying correctly the market problems and failures 

that require intervention. We would like the FCA to regulate products and ensure 

consumers receive value for money at every stage.  

 

Assessing the effectiveness of the FCA’s measurement criteria achieves little if they are 

being used to measure impact on the wrong issues, which we believe they are in some 

cases. 

 

The FCA’s ‘intervention framework’ relies on intelligence, complaints and supervision as a 

means of identifying potential problems. But complaints provide highly unreliable material. 

Before intervening, the key for the FCA is to determine whether the concern is about an 

individual firm, the industry or a particular market and what the real underlying issue is.  

 

For example, the FCA’s asset management review is looking at ongoing fund fees and 

transparency as well as active versus passive investing. But intervention aimed at bringing 

down the costs of active management, could end up driving the wrong behaviour. It is easy 

to reduce the cost of funds by using passives, only to lose that advantage by increasing 

adviser fees and giving the client a much worse outcome and poor value for money.  

 

In this example, the measurement criteria would show that the FCA had succeeded in 

reducing the cost of active management but had failed to provide overall value for money 

and could unintentionally lead to a worse outcome for consumers. All costs in the value 

chain should be considered against value for clients’ money.  

 

Another very pertinent and timely example of why True Potential is concerned about the 

regulatory / intervention framework is in relation to the moves to consider whether Asset 

Managers are a source of systemic risk and whether they should be regulated as such. Asset 

Managers are fundamentally different from banks and other financial institutions and 

therefore should not be regulated as such – that is, they should not be subject to the same 

measures to control systemic risk.  



We are aware of the ‘Assessment Methodologies for Identifying Non-Bank Non-Insurer 

Global Systemically Important Financial Institutions’ consultations from the Financial 

Stability Board (FSB) that seeks to extend regulation beyond banks and insurance companies 

to asset managers.  

 

We question how measures can be developed when systemic risks that need to be 

addressed have not been identified by policy makers. This is another example of developing 

metrics first without identifying risks and therefore, as an intervention, the regulatory 

framework will likely fail. 

 

True Potential considers that these examples clearly demonstrate that products and 

investments should be regulated, regardless of the entity behind them. Under this approach 

the regulatory framework would be correct from the outset and therefore the right issues 

and interventions could occur.  

 

The fundamental question we have is this: what problems are the FCA trying to solve?  

 

Despite enormous and costly intervention such as the Retail Distribution Review and the 

Financial Advice Market Review, advice costs paid by consumers are broadly where they 

were previously and in some cases they are higher. While fund and platform charges 

continue to fall, as well as the number of advisers in the market, the price paid for advice 

has not come down.  

 

This has an overall negative effect on clients’ value for money. It is something that the FCA 

could very easily address and deliver an almost instant benefit to consumers, but it begins 

by understanding what the real issues are that affect consumers’ value for money.   

 

 

 

 

 

 



3. Transparency and clarity 

Firms would benefit from much greater clarity from the FCA on its direction of travel – we 

need a clearer rationale for the decisions that the FCA makes, what it chooses to undertake 

and, just as important, what it chooses to ignore. 

 

The FCA visits a large number of firms and it announces the fines that it has imposed, as part 

of the ‘credible deterrence’ strategy. What is also needed is improved engagement with 

firms and what the FCA considers to be best practice in sectors.  

 

There are numerous examples of firms having to decipher FCA regulations without the 

clarity that would save time and costs while also providing consistency for clients. Suitability 

reports, for example, vary between firms but they fulfil the same purpose. It would be 

simpler for all if the FCA could set out exactly what a suitability report should look like.  

 

That said, in the last 12 months we have seen Project Innovate and the Advice Unit and have 

played an active role in both. Our experience has been excellent and we have found 

engagement with the FCA to be very helpful and clear.  

 

The word transparency is repeated throughout the mission paper and it is a positive step to 

see the regulator adopt a more transparent position. But it is unclear how the FCA will 

achieve this legally and practically.  

 

It is our understanding that the FCA is constrained by the Financial Services and Markets Act 

(specifically section 348) which prevents it from talking about much of its activities at the 

individual firm level until it has at least issued a warning notice as part of the enforcement 

proceedings.  

 

We are also aware of the Bayliss case whereby the Upper Tribunal was concerned about 

inaccurate press information being released and therefore may affect some of the 

communications that the FCA makes.  

 



Therefore, it would be useful to understand, via the consultation process, the limitations on 

what the regulator can, and cannot communicate, so that as an industry we can fully 

understand the extent to which the FCA can communicate with us.  
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The FCA as a Modern Financial Services Regulator
The financialisation of the UK and world economy (especially in developed countries) (Epstein 2010) is 
the context in which the FCA has been established. Although individuals are increasingly expected to 
mediate their financial needs, whether long or short term, via opportunities provided in the financial  
services and products markets, many economy-society relationships rest on a bedrock of regulation, a 
phenomenon known as ‘regulatory capitalism’ (Levi-Faur, 2005; Braithwaite, 2008). Regulatory  
capitalism refers to the existence of governance frameworks that shape economic functioning within the 
political and social context, protecting values and pursuing goals that are important to public interest 
and the citizenry.  
 
We welcome the opportunity to comment of the FCA’s “Our Future Mission” consultation paper. This 
document provides an opportunity for the FCA to take stock and to present its assessment of its role 
and operations. We believe that the FCA’s timely consultation establishes a conversation with its  
constituents and the broader society for its roles over the long term. In this submission, we recognise 
that the document has not sought views on the comprehensive range of regulatory objectives the FCA is 
administering and is focusing very much on consumer protection. We suggest that the FCA should take 
the opportunity to take comprehensive stock of its objectives, priorities and  
operations and reflect more deeply on its role going forward. 
 
We argue that the FCA’s roles should be based on three foundational aspects: the basis for financial 
regulation; the space in financial regulation and its roles in financial regulation. We present our  
perspectives on the above three aspects before responding to the 26 questions posed in the 
consultation document.

Making financial products and services markets work efficiently and competitively has always been the 
mantra of financial regulation (Armour et al, 2016). If these markets work well, savings can be put to  
productive investment, and wealth-creating activity for the economy can be financed. 

Markets for investment have however become markets for intermediation, where investment  
intermediaries dominate the process of allocation (Clark, 1986). With the exception of banks,1 financial 
intermediaries however do not bear the consequences of their allocative functions. Investors bear the 
risk of capital loss, issuers bear the risk of being called to account for disparity between investors’  
expectations and actual performance in time, and intermediaries may bear the risk of contractual  
promises being called upon eg redemptions or withdrawals.  This picture of risk distribution  
characterises much of investment markets these days, a result of transactional bargaining, private law 
and regulatory law for financial markets. 

Regulation has addressed the information asymmetry between product issuers and investors via  
mandatory pre-sale and continuous after-sale disclosure, 2 and markets are to be kept efficient by  
regulatory provisions seeking to protect market order, confidence and integrity. 

1 Banks perform full intermediation, guaranteeing depositors’ capital safety while absorbing in full their gains and losses from 
transforming depositors’ capital. Fractional reserve banking is socially useful and hence it is underpinned in most countries by deposit 
insurance and prudential regulation (Diamond and Dybvig, 1983, Scott, 2005; Avgouleas, 2015).
2  UK regulation largely traced to EU sources, but consistent with the development of securities regulation in major jurisdic-
tions such as the US.

The (Changing) Basis for Financial Regulation
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However, these are superficial aspects of market efficiency. Market efficiency is intricately connected to 
optimal allocation, wealth creation and distribution, all of which are not questioned or explored in relation 
to the role of financial regulation in upholding market efficiency. We have not questioned whether it is 
indeed optimal to have investment markets characterised by (a) overwhelming risk distribution towards 
ultimate investors; (b) the need to maintain liquidity, even hyper-liquidity (Talbot, 2013) to keep investors 
in this confidence framework even if this results in investment short-termism and the eclipse of patient 
capital; and (c) the dominance of powerful intermediaries whose incentives are misaligned with the 
needs of allocative efficiency for real productivity (Santoro and Strauss, 2013) and whose rewards are 
often not connected in any way to the long-term risks borne by investors. Indeed there is an increasing  
disconnect between the superficial aspects of market efficiency that financial regulation continues to  
uphold, and the real outcomes of optimal allocation, wealth creation or distribution. To an extent it can 
even be questioned whether the socially optimal outcomes are being thwarted by the financial sector 
itself in the form of perverse intermediary incentives.
 
Besides, financial regulation that is aimed at improving market efficiency and competition has not caught 
up with market developments. Disclosure in securities regulation has been developed in the US since 
the 1930s but has modern mandatory disclosure caught up with complex products and intermediated 
collective investment products such as funds? Has modern financial regulation taken into account of 
the disparity in power between intermediaries and their issuer/investor customers in terms of expertise, 
bargaining and behavioural weaknesses? Have market structures that are privately established, such as 
the patterns of distribution of risk, responsibilities and rewards been questioned as to their optimality in 
serving long-term economic needs in society? Financial regulation has always been reactive in nature, 
possibly because of the need to be seen as ‘proportionate’, and has refrained from passing judgment on 
market structures until a scandal or crisis occurs. 
 
In the aftermath of the global financial crisis 2007-9, as the FCA embarks on more public interest-led 
regulation such as judgment-based supervision, product intervention and more robustly addressing 
questionable practices in intermediaries’ management of conflicts of interest,3 there is a revival of the 
‘public interest’ rhetoric underlying financial regulation (see Andenas and Chiu, 2014). We are moving 
away from merely framing financial regulation to make markets work better. The time has come to be 
more critical of market structures that create imbalances and appear unsustainable, and take a  
broader policy perspective on the economic purposes that financial intermediaries ought to serve.  
Further, in such a financialised era, the politicisation and socialisation of finance is inevitable, and  
financial regulation should develop thinking into distributive consequences and the values in the  
economy and society served by financial regulation.

Regulating the business of finance is a challenging task as there are many markets meeting different 
types of financial needs, constant innovation in products and services and a very sophisticated and 
powerful intermediary sector to contend with. Further, financial services and products markets are not 
merely anchored to the local or national economy and often are highly mobile and internationally  
competitive.

3 Such as in the Retail Distribution Review 2013, the EU’s MiFID 2014 and tightening of conduct of business rules and more 
FCA thematic reviews on various sections of the financial markets and whether they are delivering value for money and competitive 
services, from the wholesale to retail markets such as in mortgage, bank accounts, investment advice etc.

The (Changing) Basis for Financial Regulation
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The FCA needs to consider its ‘regulatory space’ ie the space in which it operates alongside other  
regulators, national, European and international, as well as the stakeholders, gatekeepers and the  
regulated firms themselves and their industry bodies. Where does the FCA see itself in this  
interdependent network in terms of its learning as well as its leadership? In particular, we note the  
curious absence of any mention of the PRA, FOS etc and we are concerned that the FCA may  
appear too inward looking. More integration with other national authorities may be beneficial for  
joined-up thinking in the FCA’s roles- such as establishing joint data systems, where permitted by law, 
and the greater sharing and exchange of staff.  

It is also curious that the consultation paper does not discuss UK financial regulation in the global  
context, which is a highly pertinent question going forward. The interpretation of objectives by the FCA 
and the priorities for regulatory resources will to an extent be affected by the implications of the  
globalisation of financial services, viz (i) the potential for regulatory arbitrage, (ii) the international  
convergence of standards led by various bodies not least the Financial Stability Board, Basel  
Committee of the Bank for International Settlements, the European institutions, OECD, IMF and the 
G-30,4 and (iii) bottom-up pressures in terms of lobbying and the private initiatives carried out by the 
financial sector itself via its various active trade bodies. It is imperative that the FCA has a voice in  
developing policy and standards at the supra-national level. Further, the FCA should develop its  
capacity in regulatory innovation, consistent with our proposal that its policy-making capacity should 
be more clearly articulated and expanded (see below) to deal with hitherto overlooked issues and to 
grapple with new developments in markets. The FCA should also dedicate some of its research  
resources to studying regulatory innovations and developments in key jurisdictions and at the  
international levels in order to carefully consider their lessons for the UK. 

The FCA’s predecessor the FSA has had a keen interest in exploring various regulatory methodologies, 
including those that motivate the development of firms’ self-governing capacity in order to achieve 
optimal outcomes (such as meta-regulation, see Gilad, 2010, Ford, 2011 and Scott, 2012). These are 
efficiency-based methodologies that help the regulator prioritise the use of its regulatory resources and 
identify how best to leverage upon the regulated firms and other actors and stakeholders in the  
regulatory landscape. These regulatory methodologies may create a more amicable landscape for  
regulators and regulated, as the regulated are empowered and trusted to self-govern in certain  
aspects subject to accountability. However, the disparities between the regulators’ and regulated firms’  
sophistication and expertise meant that forms of self-governance were effectively unchecked (see 
Chiu, 2015 at chapter 1 and citations therein). Within the constraints of resources and the need for 
operational efficiency, the FCA must recognise that the social and political expectations surrounding its 
visibility and effectiveness have increased. Hence, it needs to meet the call of becoming a focused and 
more effective regulator in terms of financial sector conduct. We suggest that there are hazards in  
centralising all governance expectations upon the FCA, as such can result in increased reliance on the 
FCA to secure a range of market and public interest outcomes. A strong regulatory regime that  
centralises enforcement could create moral hazard for investors and consumers.

4 Such as the G-30’s Towards Effective Governance of Financial Institutions (2012) and other publications, at http://group30.
org/publications/detail/events.

Relations with other national, European and  
international bodies

Relations with the regulated sector 
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It is thus imperative that the FCA considers the balance in enrolling the governance capacity of other 
actors, including firms, gatekeepers and stakeholders.  First, there is a need for the supervisory  
capacity of the FCA to match the sophistication of its regulated firms. Post-crisis reforms have  
greatly expanded the information reporting obligations for firms and the surveillance capacity of  
regulators, which should be put to good use by investment in information analytics and surveillance. 
Next, the vast majority of firms subject to FCA supervision have no direct contact with the regulator. It is 
up to each of these businesses to ensure that they are aware of the requirements and undertake what 
is necessary in the right way, on time every time. It is likely that serious issues with any of these smaller 
firms will not be detected either at all or in good time. The FCA needs to consider systematic and  
continuous approaches to enrolling them in two-way communication, such as requiring control function 
staff to attend large gatherings in regional locations to brief them and to hear any concerns. There could 
be similar, albeit, less frequent events for senior directors and managers from these firms. 

Further, it is queried whether the FCA can use professional gatekeepers in securing firms’ compliance 
such as the use of corporate monitors where there may be an agreement to defer enforcement. There 
is also a need to think about developing more private avenues of accountability and redress such as in 
litigation, in order to hold financial intermediaries to account (more below).5 

We see the FCA’s roles as being : policy-maker in financial services and markets governance, as well as 
being the administrator, supervisor and enforcer of regulatory rules. Finally we support the FCA  
having a role in facilitating private redress by investors.

The regulatory objectives of the FCA are widely worded, and this organic approach ensures that within 
the fundamental principles of consumer confidence or market integrity, the FCA is able to develop  
adequate governance frameworks for addressing changing needs. We are of the view that these  
objectives do not merely limit the FCA to market efficiency rationales for regulatory policy-making.  
Consumer confidence can be affected by the public interest in fair financial sector conduct, and  
sustainable and balanced market structures. Hence, the FCA has in our view room to consider more 
widely the rationales and bases for financial regulation in designing policy and governance frameworks. 
Being a statutory body with technocratic expertise in finance and financial regulation, it is inevitable that 
the FCA will initiate, inform and influence policy in financial sector governance. The FCA should not be 
shy of this role. It should be more empowered in research and development capacity in order to  
undertake a more robust and effective policy role. 
 

5  Nascent developments in this area include private litigation against credit rating agencies under Art35a of the EU Regulation 
2009 as amended in 2013, and custodian’s liability for safekeeping of client monies and assets in relation to investment funds, ie the 
UCITs Directive amendment 2014 and the Alternative Investment Fund Managers Directive 2011.

Relations with other national, European and  
international bodies

Relations with the regulated sector 

Relations with the regulated sector 
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In particular we would like to highlight the importance of regulatory policy development in fighting  
financial crime especially in the context of technological developments that facilitate sophisticated 
means for such crime. The FCA’s nascent ‘RegTech’ approach has potential and should be developed 
to include communications with experts and stakeholders in cyber-security and cyber-crime. 
 
Further, the development of policy by the FCA is also affected by its interaction with international and 
European regulators. We envisage that it would be inevitable for the FCA to be engaged with financial 
regulation policy in the light of Brexit and the competing demands of its constituents such as the  
preference for the City to remain convergent with European laws and regulations. The FCA must be 
braced for such debates and discussions.

Nevertheless, the FCA has a wide range of operational objectives which do not necessarily assist in 
developing and maintaining adequate focus. This could result in fragmentation of purpose, operational 
“silos” and setting the wrong and inconsistent priorities. In addressing this issue there are a number of 
ways to approach this problem. There could be a focus on “purpose, people and processes”; in other 
words articulating what is the FCA trying to do, who will do it and how, so that an integrated  
perspective provides the basis for division of responsibilities and multiple objectives. We think a flat  
hierarchy structure for the division of responsibilities in administering the FCA’s multiple objectives 
should be established, so that the Chief Executive can have a timely view of the range of matters on 
the ‘radar screen’.  

The FCA may also wish to engage with stakeholders to establish what they expect of the FCA in terms 
of priority-setting for use of the FCA’s resources. Stakeholders include consumers, market  
participants, complaints-handlers and other regulators locally and internationally. In fostering its  
relationship with stakeholders, the FCA needs to forge communications policies and learn from its past 
mistakes. It should aim to communicate more broadly and disseminate its inquiries and its survey/
review findings, in order to engage feedback and bottom-up insight. Such is relevant for pointing out 
any gaps in the FCA’s understanding of markets, institutions and consumer needs. . The FCA needs to 
engage through social media, on-line networks such as YouTube etc and the traditional press in a way 
that resonates with its target audiences. It needs to be active and not reactive, progressive and not 
inert.

We are also of the view that the FCA should develop frameworks of enforcement that go beyond the 
binary accountability between regulated firms and the FCA. Firms have done wrong to their customers 
and perhaps wider stakeholders too, and centralised enforcement by the FCA does not address this 
aspect of recompense which is important in the public interest. We are of the view that statutory  
redress schemes are a good regulatory innovation but there should perhaps be more accountability 
and regulatory supervision of the outworking of such schemes to ensure that the objectives of  
consumer protection are secured. The FCA should also facilitate private redress in common law or 
breaches of statutory duty. Although the Financial Ombudsman provides a cost-effective means for 
resolving consumer complaints, the threshold for compensation is relatively low and many claimants 
are faced with either forgoing part of their claim or mounting expensive litigation in the High court. 

Enhancing consumer redress

Organic approach to determining priorities
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There is scope for considering if the FCA and the legal services sector can work together more  
constructively so as to develop redress frameworks for financial consumers, where regulatory  
enforcement has already been carried out. In such cases, perhaps civil compensation could be claimed 
riding upon the back of a successful regulatory enforcement.  Further, it should be considered whether 
the Financial Services Tribunal can be an appropriate forum for cost-effective resolution of slightly more 
complex and high value claims.

We believe that going forward, a strong financial services regulator for a financialised economic order is 
inevitable. The FCA should ensure that the demands of the centralisation of its roles and powers can be 
met with adequate equipment and capacity. This may mean a greatly expanded regulatory outfit in terms 
of resources which is an outcome that we should not shy away from if it is warranted. There is nothing 
in “Our Future Mission” on the FCA’s staff, quality and recruitment. We hope to see more information on 
FCA recruitment, training of staff, staff retention, and indicators of staff morale such as levels of staff  
engagement. Further, there is also nothing in “our future mission” on developing and enhancing the  
culture of the FCA, which is an area considered in some detail by a recent report by the New City  
Agenda. Operating with the right culture will be central to the FCA’s future success and this is an aspect 
of the FCA’s mission that needs to be addressed. 

Finally, the FCA should seek balanced complementarity from stakeholders, gatekeepers and the  
market where relevant, so that market discipline and holistic forms of accountability can be engaged and 
not disempowered.     

Enhancing consumer redress

Organic approach to determining priorities

Enhancing the FCA from the inside out
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Q1: Do you think our definition of a well-functioning market is complete? What other  
        characteristics do you think we should consider? 
Q2:   Do you think our approach to consumer loss in well- functioning markets is  
 appropriate? 
Q3:   Do you think we have got the balance right between individual due diligence and the  
         regulator’s role in enforcing market discipline? 
Q4:   Do you think the distinction we make between wholesale and retail markets is right? If 
         not, can you tell us why and what other factors you believe we should consider? 
 
Response 
 
All markets suffer from deficiencies. Hence, the FCA needs to take stock of each different type of  
market within its remit in order to understand how needs are being met and whether the deficiencies 
require some form of governance or regulation. 
 
There is a clear distinction to be drawn between professionals operating in markets, and those  
markets used by retail and small business customers. The former deals with significant amounts of 
financial innovation, under conditions of differing degrees of information asymmetry and risk  
understanding. The FCA needs to keep watch over these in particular to ensure that the spirit of  
financial regulation is not being undermined, genuine economic needs are being met, market  
infrastructures are robust (including the extent to which they monitor the creation and assumption of 
risks) and that market abuse is policed. The FCA must be prepared to consider appropriate degrees of 
intervention even if they are not to be as extensive as retail markets. 
 
However, in considering the ‘retail market’it is questionable whether the economic term “market” is  
fully relevant in the context of the FCA’s objectives. An effective market requires a level of engagement 
on the behalf of consumers which is unlikely to occur in practice. The inequalities in terms of  
information, and the level of expectations between consumer and provider are immense. We raise an 
example in “financial advice”. 
 
The term “financial advice” is generally misunderstood and this is compounded by the fact that the  
regulatory structure underlying the FCA’s rules and guidance is based on transaction concepts which 
may not reflect consumer requirements and perceptions. 
 
It would be better to see what consumers actually want from a relationship with intermediaries and 
product providers. It may be something closer, in some cases, to “reliance” where the consumer 
places their faith in certain aspects of the transaction and subsequent service rather than others. For 
example, the consumer relies on the person they are dealing being honest, competent and properly 
trained and that statements made to them and the material relating to the business and products they 
are considering are clear and fair and actually reflects the facts. The consumer relies on the transaction 
occurring as they expect (eg the funds are transferred to the right person and not to an unintended 
third party) and that errors, which do happen, are swiftly put right. The consumer may be said to place 
reliance on all of this since it is difficult, if not impossible for the consumer to check this for themselves. 
If the regulators and financial services industry can get these elements right then consumers will be 
much better protected. There are a few instances where the consumer will seek “advice” in terms 
which both they and the “trusted adviser” understand. However, these cases are generally likely to be 
relatively rare. This will increasingly become rarer as more processes are automated.
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More importantly, it is not clear what reliance the consumer can place, for example, on the honesty or 
competence of those working in financial services since there is little public evidence that these are 
areas of high priority for the FCA. Similarly, product material, web-sites and terms and conditions may 
well be compliant with the regulations but often appear impenetrable to the user. Can consumers rely on 
financial firms to put right errors and can they rely on help-lines to be available and, indeed “helpful”? We 
suggest that these are the concerns of consumers and not some theoretical concept of the market. 
 
All of this requires a new way of looking at consumer-facing financial ‘markets’.  We have for too long 
taken a supply-side approach to consumer protection, looking at what firms put out in the markets and 
therefore how consumers should engage with these. Why is there not a reciprocal approach where  
consumers are asked what their expectations are- such as in risk distribution in investment? The  
governance of financial sector intermediaries and their relationships with consumers is too skewed 
towards supply-side interests at the moment and can be rethought. This approach in essence means 
that the conception of market may be flawed, as supply-side perspectives dominate. Rethinking how 
consumers conceive of a market that meets their needs can change regulatory thinking about markets 
fundamentally, and we may be able to see mismatches, gaps and failures in order to consider what level 
of governance is needed.

Q5: Do you think the way we measure performance is meaningful? What other criteria do 
         you think are central to measuring our effectiveness? 
Q6:   Do you think the way we interpret our objective to protect and enhance the integrity of 
         the UK financial system is appropriate? Are there other aspects you think we should 
         include? 

Response 
 
Subject to the points mentioned earlier we have no concerns with the concepts outlined in Chapter 5. of 
“Our Future Mission”. The issue will be in their applications. It relies on the FCA attracting, recruiting and 
managing the right staff with the right culture with good leadership engaging its people. It will probably 
entail new ways of working in a very flat management structure formed around teams working across 
functions and breaking down hierarchies and silos. 
 
It requires policy teams to work closely with those responsible for ensuring the implementation of these 
policies both when new policies are devised and continuously thereafter. 
 
Finally, it would be wrong for the FCA to place too much reliance on competition for the reasons set out 
earlier. Competition has a role to play but it may prove a false god in many aspects of financial services.  
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Q7:   Do you think our intervention framework is the correct one? 
Q8:   Where do you believe the boundary between broader policy and the FCA’s regulatory  
         responsibility lies? 
Q9:   Is our understanding of the benefits and risk of price discrimination and cross subsidy 
         correct? Is our approach to intervention the right one? 
Q10:   Does increased individual responsibility increase the need and scope for a greater and 
          more innovative regulatory response?  
 
Response

Going forward, financial regulators are likely to play more important and prominent roles, as the extent 
of financialisation in mature economies such as the UK demands that adequate governance be  
established over the social importance of finance. Hence the FCA’s role as policy- and rule maker, as 
information intelligence gatherer, in supervision, enforcement and redress are all going to be enhanced.  
 
There are two aspects to our response to this set of questions. First, it is imperative that the FCA get 
the basics right, as mentioned earlier. Individual responsibility cannot be discussed meaningfully in 
a system where supply-side interests have been dominant. To a large extend issues arise because 
regulated firms are often still product lead and fail to develop products which are actually of value to 
their customers, meeting their needs and help customer engagement. Hence regulatory reflection and 
governance needs to be considered at a much deeper level in terms of the various market deficiencies 
and mismatches vis a vis consumer needs, rather than fixing the symptomatic instances of consumer 
disengagement.  
 
In addition, it is important that consumers can rely on those they interact with being honest and  
competent and that there is an appropriate culture within regulated firms operating with skill, diligence 
and integrity.  
 
The FCA’s question seems to be to what extent the market can be relied upon- there are varying  
degrees of coordinating with the market, as long as the FCA is able to discern where the deficiencies 
and gaps are, in the two-way monitoring process from both supply and demand side perspectives. It 
is against these measures that the FCA will succeed or fail.  
 
Second, is the need for the FCA to undertake a strategic review of its role. This should be conducted 
openly with as much public engagement as possible. These periodic reviews may conclude that there 
are elements of the FCA’s statutory mandate that need to be changed and this can be pursued with 
the government as appropriate.  
 
Long-terms provision, technology etc would all form part of this strategic review but they should not be 
considered piecemeal since all involve some element of trade-off and prioritisation. For example, what 
measure of attention and how much resource should be devoted to markets as opposed to assessing 
and protecting “vulnerable customers”. Without sufficient consideration there is a risk that important 
areas with less “voice” are neglected with significant consequences later.
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Q11:   Would a Duty of Care help ensure that financial markets function well? 

Response 
 
As “Our Future Mission” states there already exists a FCA Principle of business imposing a duty of 
“due skill and diligence” and an obligation to treat customers fairly. It is questionable what benefit a 
further new regulation would bring. This is especially so as judicial interpretation of the standard of 
care in investment transactions has dovetailed with the content of regulatory duties. Hence it is more 
imperative to consider what precise aspects of conduct the FCA wishes to articulate. Nevertheless, 
imposing such a rule would act as a signaling device to the financial services industry and it would 
permit large companies and those with one of the very few claims which exceed the FOS limit to 
bring judicial action against firms without having to identify specific rule breaches. 
 
As the document mentions the Consumer Panel do not seek to impose a fiduciary duty but do argue 
that a less onerous duty of care would prevent conflicts of interest and firms making undisclosed 
profits and ensure “loyalty to the customer” and protect against breaches of confidentiality. These 
are all worthy objectives but we argue that the ‘duty of care’ is not a suitable tool. The concerns of 
the Panel are actually about loyalty as such and the jurisprudence on ‘duty of care’ has long  
bifurcated from ‘loyalty’ issues (eg Seymore v Ockwell, 2001) It would be more pertinent to consider 
how firms can deal with consumers with more integrity, eg in pricing, in meeting their expectations 
and in disclosure. It would be better for the FCA to assess these concerns against existing rules and 
to remedy any gaps rather than impose a vague duty of care which would in turn require more  
regulatory guidance to explain its extent and meaning. 
 
By so doing, we expand the categories of statutory duties which claimants can also use in  
pursuing a civil claim through courts, where the Financial Ombudsman route is inapplicable, for  
example because of its limits for compensation. 

Q12:   Is our approach to offering consumers greater protection for more complex products 
           the right one?  
 
Response 
 
The document is largely focused on redress arrangements and it is less clear on setting out, more 
broadly, the FCA’s approach to consumer protection. FSA/FCA market interventions have been few 
and far between and the FCA appears to be reluctant to exercise its relatively new powers of prod-
uct and marketing intervention. It may be that that there are now fewer instances of poor product 
design and misleading marketing. This would be all to the good but it would be helpful if the FCA 
undertook to communicate better its progress in these areas. 

Q13:   Is our regulatory distinction between consumers with greater and lesser capability  
          appropriate?  
  
Response 
 
Our response here is similar to that to Question 12. There is a focus on “vulnerable” customers but 
very little else. It is possible that some key elements of the document were excised and  
“unattached” questions left in.
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Q14:  Is our approach to redress schemes for issues outside our regulatory perimeter the 
 right one? Would more specific criteria help firms and consumers?
Q15:  What more can we do to ensure consumers using redress schemes feel they are  
         receiving the appropriate level of personal attention?

Response 
 
As already mentioned section 7 of “Our Future Mission” is almost exclusively focused on redress 
arrangements. The FCA publishes very little information on its important role of “policing the  
boundaries”. It is difficult to know how effective the FCA has been since there is almost nothing in 
the public domain on the extent of unregulated business over the decades nor whether the FCA’s 
detection of such schemes has improved and the effectiveness of its litigation and tracing  
activities. Further as mentioned, the FCA has not used product intervention powers regularly and 
neither is there information about supervisory dialogue with firms before exercising such powers. 
 
Regarding consumer redress it is unclear to what extent the FCA has employed its updated  
statutory powers such as s234A. If they have not been used is this because they were not actually 
required since better means of obtaining redress have been found? 
 
Schemes of redress have generally been applied too slowly and communication of their progress 
has not appeared to be adequate. It is unclear why this has been the case. 
 
It is also not clear what actions the FCA is undertaking to avoid a further PPI type debacle.  
Intervention was several years too late and the redress methodology employed has over-whelmed 
both regulated firm and FOS complaints handling arrangements and provided a lucrative business 
for claims management operations. This important area is not addressed in the document. 

Q16: Is our approach to giving vulnerable consumers greater levels of protection the right 
        one? 
 
Response 
 
Although this is an important aspect of the FCA’s work. We are not certain that is appropriate to 
devote a whole chapter to this area especially when there are no specific chapters on other  
important aspects of the FCA’s role such the supervision of financial markets, international  
engagement, working with other UK regulators including the PRA and FOS etc.  
 
Moreover, the term “vulnerable customer” appears so widely drawn that almost all consumers 
could be included so it is not clear what specific value this provides above and beyond the  
broader approach to regulatory policy. We are also of the view that it could be possible to ask firms 
to classify especially vulnerable customers and to keep records of such engagement and  
classification in order to determine if these customers have been treated fairly, given their  
disposition. In other words, existing tools can be used to protect vulnerable consumers with a little 
tweaking and we do not think a whole new regime is warranted or regulatory boundaries are likely 
to be tested and gamed.
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Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach 
         where conventional disclosure steps prove ineffective? 
 
Response 
 
We do not think that disclosure regulation is a panacea for market regulation. This is an outdated 
concept and the FCA needs to understand both sides of each market better in order to map out 
where each market works and where deficiencies lie. Perhaps anything beyond disclosure is  
regarded as ‘interventionist’ but this is an extremely archaic view of financial regulation and  
governance. The extent of financialisation in this era makes it necessary for the FCA to be  
responsive with calibrating its levers of governance. This is especially the case with supervision. We 
hope that the FCA will provide greater transparency in terms of its supervisory outworking as  
supervision lies in the middle of the spectrum towards enforcement and redress.  

 
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions 
         more predictable?
Q20: Are there any other factors we ought to consider when deciding whether to intervene?
Q21: What more do you think we could do to improve our communication about our 
         interventions? 
 
Response 
 
It is unclear how the FCA assesses what is intervention and the full spectrum of actions in  
supervision and enforcement/redress. These should be subject to internal review to determine 
lessons learnt including when there is a decision not to intervene.  This remains a particular issue 
following the financial crisis. However, it is not clear that anything has changed in practice.

Q22: Is there anything else in addition to the points set out above that it would be helpful for 
         us to communicate when consulting on new proposals? 
 
Response 
 
We have no issues with this section.

Q23: Do you think it is our role to encourage innovation?
Q24: Do you think our approach to firm failure is appropriate? 
 
Response 
 
We do not think that there is a lack of financial innovation at all- in fact the FCA perhaps should 
regularly take stock of new advancements in markets so that the supervision agenda can be refined. 
This also applies to fintech and regtech, and there is a need to ensure that there is no excessive 
hype over these. 
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We would expect to see more on how the FCA plans to communicate to firms and individuals 
subject to is supervision, the structure of the various sectors of the financial services industry, 
economic models, the quality of governance, how firms engage with customers, the role of control 
functions within these businesses, the use of concern raising processes both within these opera-
tions and by the FCA,  aspects of incentives etc. 
 
There is also nothing on the FCA’s staff recruitment, training and retention policies - all aspects 
central to successful supervision. 

Q25:  Do you think more formal discussions with firms about lessons learned will help  
 improve regulatory outcomes?
Q26:  Do you think that private warnings are consistent with our desire to be more  
 transparent? 
 
Response 
 
We welcome the FCA’s thoughts on more communication with firms along the spectrum of super-
visory governance and actions. The FCA needs to be more proactive in making public its material 
interactions with regulated firms so that market speculation is removed by authoritative disclosure 
at an early stage and that consumers and other stakeholders, such as staff and suppliers, are bet-
ter informed. There may be a perception that the FCA’s approach to enforcement is inconsistent 
and that many of the cases pursued to enforcement appear to deal with technical breaches that 
may neither resonate with the public nor with regulated firms. Hence the FCA needs to work on 
communication not only with firms but also with wider stakeholders. 
 
For example, there can be more reflection upon and eventual communication of the FCA’s ap-
proach to enforcement against individuals and when it would employ criminal, as opposed to 
administrative processes and sanctions.  
 
There is also no reassessment of the purpose of enforcement and whether such actions work and, 
if so, in what circumstances. It may well be that fining has lost its effectiveness and that other 
sanctions may be more effective such as restrictions on business. 
 
It is important for firms and stakeholders not only to be able to perceive the effectiveness of FCA 
supervision and enforcement but more fundamentally to be able to connect these with higher 
values of fairness and justice, which is crucial to the legitimacy of the FCA’s growing role, as we 
posited earlier above.
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The UK Cards Association is the trade body for the card payments industry in the UK, 
representing financial institutions which act as card issuers and acquirers.  The Association 
promotes co-operation between industry participants in order to progress non-competitive 
matters of mutual interest; informs and engages with stakeholders to shape legal and 
regulatory developments; develops industry best practice; safeguards the integrity of the card 
payments industry by tackling card fraud; develops industry standards; and co-ordinates 
other industry-wide initiatives such as those aiming to deliver innovation. As an Association 
we are committed to delivering a card payments industry that is constantly focused on 
improved outcomes for the customer. 
 
We welcome the opportunity to respond to the consultation: FCA – Our future mission and 
would welcome further dialogue with the FCA to explore the points that we have raised.  For 
completeness, our response should be read in conjunction with the individual submissions of 
our members and other trade associations within the credit sector. 
 
 
Response to Questions: 
 
Q1: Do you think our definition of a well-functioning market is complete? What other 
characteristics do you think we should consider? 
 
We agree that the characteristics outlined in the consultation document are essential for well-
functioning markets. However, there are a number of other characteristics that we feel should 
also be included in the FCA’s definition. These are as follows:  
 
Operational and allocative efficiency — markets will function well where financial services 
are delivered in a way that minimises costs and maximises value. Good regulatory policy-
making can also assist operational efficiency by providing a stable regulatory environment 
and well-designed regulation that takes into account its likely effect on industry. In addition, in 
a well-functioning market, financial service providers will generally allocate resources to the 
most productive and valuable areas of use. Allocative efficiency can be hampered by 
restrictive regulation that distorts or constrains firm’s ability to set pricing. 
 
Innovation – this can and should be encouraged where this has a disruptive effect on 
market incumbents, in the context of providing opportunities for new market entrants, which 
should in turn ensure that traditional financial service providers respond; providing 
consumers with a range of new products and services to meet varying demands and 
requirements, and filling obvious gaps in provision of financial services in a rapidly changing 
environment.  
We believe that minimum standards are appropriate to ensure a benchmark is set for what is 
acceptable.  However, we would discourage overly prescriptive requirements within a 
definition, as this will inhibit innovation and stifle product differentiation. 
 



 

 

Regulatory certainty – all participants in a market, including firms and consumers, must be 
well informed in order to make effective decisions. Timely and relevant information must be 
easily accessible. The consultation paper recognises this need on the part of consumers, but 
does not reflect the importance of this for firms, who are necessarily making costly and 
generally irreversible investments in order to provide services. Uncertainty about the 
regulator’s ex- post pricing decisions may cause reluctance to invest, or act as a barrier to 
entry.  
 
Q2: Do you think our approach to consumer loss in well-functioning markets is 
appropriate? 
 
We agree with the FCA that defining the parameters around what is a tolerable level of 
consumer loss is inherently difficult for a conduct regulator. However, it is possible to develop 
an informed view of historical losses in particular markets, which can inform judgements. It 
will be particularly important for the FCA to acknowledge that loss is an inherent part of the 
practice of lending, when exploring issues related to affordability and predicting default risk. 
          
Q3: Do you think we have got the balance right between individual due diligence and 
the regulator’s role in enforcing market discipline? 
 
We welcome the recognition of the need for individuals to accept a level of responsibility and 
due diligence when taking out and using financial products and services. There are good 
means of redress open to consumers, for example from the Financial Ombudsman Service 
(FOS), where there are disputes as to where there has been a significant failure of firms to 
disclose key required information that could reasonably have changed their consumption of 
particular financial services. We believe there is a role for FOS to be taking a more proactive 
role in identifying emerging issues and providing early warning of these, for example via 
trade associations, which could assist in developing a forward looking view.  
 
We very much support the FCA’s view that poor practice must be addressed. 
 
Q4: Do you think the distinction we make between wholesale and retail markets is 
right? If not, can you tell us why and what other factors you believe we should 
consider? 
Yes, we agree that customers in wholesale markets are likely to be more sophisticated and 
have access to information and advice that considerably improves their decision making 
capability.  This means that there is a less obvious role for regulation in addressing 
informational asymmetries. The burden of providing additional informational support is a cost 
that would be necessarily passed on to wholesale customers by firms, in most cases 
unnecessarily, as wholesale customers are likely to want to invest in their own internal 
mechanisms for risk assessment, irrespective of what is provided by financial firms. This 
could lead to inefficiency.   
 



 

 

Q5: Do you think the way we measure performance is meaningful? What other criteria 
do you think are central to measuring our effectiveness? 
We acknowledge that it is challenging to meaningfully measure success, given the breadth, 
diversity and complexity of the markets being regulated by the FCA. 
 
Regulators have not necessarily placed sufficient emphasis on evaluation of the 
effectiveness of their interventions in the past. However, we agree with the FCA that it is 
important to do so. We would encourage the FCA, as a matter of course, to carefully 
consider the mechanism needed and to dedicate sufficient resource to effectively monitor the 
impact of interventions, so that the approach to remedies and interventions can be 
appropriately assessed, with conclusions fed into refining approaches and evaluating 
outcomes.   
 
Q6: Do you think the way we interpret our objective to protect and enhance the 
integrity of the UK financial system is appropriate? Are there other aspects you think 
we should include? 
We consider that this objective is primarily concerned with ensuring that consumers and 
other users of financial services have trust in the UK financial system, because the conduct 
of firms operating in the sector is based on honesty and adherence to high standards of 
ethical practice.  We agree this should apply equally to all participants in the financial system 
to ensure a level playing field exists across all providers. 
 
Q7: Do you think our intervention framework is the correct one? 
Yes, we agree that the framework is broadly correct. However, there are two aspects that it is 
important for the FCA to consider: 
 

1. It is important to ensure that there is consistency in approach across various 
regulators, looking at the same, or similar, issues to ensure an agreed and consistent 
approach and ensure that firms aren’t subject to the risk of double-jeopardy. We note 
that the widespread existence of regulatory concurrence results, on a fairly frequent 
basis, in identified issues being simultaneously considered by the FCA, CMA and 
PSR.    

2. We believe that there is significant merit in examining a product, or market, as a 
whole, as the market study tool allows. Frequently in the past regulators have tended 
to look at various charges or features of a product in isolation, an example being 
default charges.  

 
It is important that there is robust evidence that supports the need for intervention and indeed 
the nature of any particular intervention.  We agree that it is important to publish analysis and 
conclusions that have driven particular approaches to interventions, so that there is a good 
degree of transparency surrounding decision making process.  We would encourage the 
FCA to consider which diagnostic tools are appropriate in the context of the scale of the 



 

 

issue identified and the level of consumer detriment.  Proportionality of the intervention to the 
scale of the issue being remedied is necessary to both the FCA and the firm(s) concerned. 
We believe that it is important that analysis that underpins intervention is subject to rigorous 
review and peer review more generally. We note for instance that the CMA has been inclined 
to allow access to a data room, where subject to stringent conditions; an assessment can be 
made of how data has been modelled. Where more reliance is being placed on behavioural 
economics, statistical modelling and economic modelling in the approach to regulation, peer 
review is very important. 
 
 
Q8: Where do you believe the boundary between broader policy and the FCA’s 
regulatory responsibility lies? 
The FCA and other regulators have a very important role in informing and engaging in public 
policy issues and are well placed to identify issues that might have relevance to policy 
debate. However, it is important that the FCA’s approach to regulation is not contradictory to 
public policy objectives. There are a number of ways in which these inadvertent 
contradictions can arise, where rules designed as remedies to very specific issues in a 
market can have macro-economic consequences.  This can potentially happen for example 
when lending or affordability rules are designed in a way that restricts lending in a way that 
could restrict access to affordable credit, or indeed any mainstream credit, for groups of 
consumers.   
 
Q9: Is our understanding of the benefits and risk of price discrimination and cross 
subsidy correct? Is our approach to intervention the right one? 
Cross subsidies and price discrimination can and do occur for a number of legitimate 
reasons in any market.  For example, in the Credit Card Market Study, the FCA recognised 
that different levels of cost might fall on participants who used the product in different ways. 
This is particularly pertinent where financial products simultaneously provide different 
services and benefits, e.g. payment and borrowing functionality.  
 
However, we agree that there will be circumstances where price discrimination and cross 
subsidies are constraining competition in the market and may be contributing to detriment. 
This can only really be assessed on a case-by-case basis.  
 
Q10: Does increased individual responsibility increase the need and scope for a 
greater and more innovative regulatory response? 
Not necessarily.  The focus should be on transparency of product information; clarity over 
responsibility; and clear communication of interventions that the FCA is pursuing. 
 
Q11: Would a Duty of Care help ensure that financial markets function well? 
We concur with the FCA’s conclusion that it is unnecessary to take this approach given that 
the FCA Principles and rules oblige firms to treat customers fairly.  It is unclear how this 
might be factored into the FCA’s Rules and/or Principles beyond what already exists under 



 

 

TCF requirements.  We do not see clear evidence of its need, or what benefits would be 
delivered. While it has been argued that a duty of care might strengthen consumers’ ability to 
take action in court, there are in fact already extensive opportunities for consumers to get 
redress through the Financial Ombudsman Service, where they have grounds for complaint.    
 
Q12: Is our approach to offering consumers greater protection for more complex 
products the right one? 
It seems reasonable for the FCA to ensure greater protection for those products that are 
more complex and where, as a result of this, the level of information required by consumers 
will be greater. This is a factor that requires to be considered when determining if there have 
been unfair outcomes and through an assessment of any consumer detriment.   
 
We are however mindful that there could be some tension between complexity and product 
innovation, which the FCA will have to be mindful of. A further consideration will be to assess 
whether issues arising demonstrate a systemic problem, or something more specific to a 
particular product or firm. 
 
Q13: Is our regulatory distinction between consumers with greater and lesser 
capability appropriate? 
It is unclear how the FCA is defining ‘capability’ in this context. Given the increasing focus on 
the ability of consumers to take decisions about credit and other financial services it would be 
helpful to have a better understanding of this definition.  
 
 We believe that all customers are owed a certain level of protection and that the minimum 
standards are clearly understood, as is the level of practice expected from firms. A significant 
amount of work is currently being undertaken in the area of vulnerability, involving multiple 
stakeholders, the conclusion of which might usefully inform and allow the FCA to articulate 
the circumstances in which particular categories of customers require a higher level of 
protection. 
 
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter 
the right one? Would more specific criteria help firms and consumers? 
We believe that the FCA should be working closely with other regulators to ensure both a 
level playing field and avoid the risk of double jeopardy.  Routes of redress should be clearly 
defined and easy for consumers to access.  It can also be useful to learn from other sectors, 
including those outside of financial services, as to methods that have secured the greatest 
levels of consumer engagement/response – behavioural trials may also be helpful in pointing 
to good outcomes. 
 
Q15: What more can we do to ensure consumers using redress schemes feel they are 
receiving the appropriate level of personal attention? 
We would encourage clear and transparent communications with consumers. 
 



 

 

Q16: Is our approach to giving vulnerable consumers greater levels of protection the 
right one? 
All consumers should expect a certain level of protection, but we support the view that 
vulnerable consumers may require a greater level, or different approach, to protection.  We 
are also pleased that the FCA recognises the balance between protecting consumers and 
facilitating access. However, care needs to be exercised to avoid an approach in which 
vulnerability is defined so widely that it captures a very wide spectrum of customers that then 
make it very difficult to introduce effective measures to address vulnerability.    
 
UK Cards has been a member of the Financial Services Vulnerability Taskforce.  We have 
been keen to work collaboratively with partners and key stakeholders to promote initiatives 
and we are supportive of cross-industry activities to identify opportunities to facilitate 
inclusion and the necessary level of protection.  A number of our members work closely with 
charities and other groups (e.g. Macmillans) to identify innovative solutions.  In addition, UK 
Cards directly supports various initiatives and we are currently, alongside the FLA, 
supporting a research study being conducted through the Personal Finance Research Centre 
(PFRC) at the University of Bristol1. 
 
Q17: Is our approach to the effectiveness of disclosure based on the right 
assumption? 
UK Cards agrees that the traditional regulatory approach of requiring firms to provide 
increasing amounts of product information, examples and warnings has in some instances 
led to consumer information overload.  This can result in ineffective disclosure. We agree 
that the use of applied behavioural economics is helpful in designing more targeted and 
effective means of disclosure. In our view, it is important to undertake robust field trials and 
post-implementation analysis that evaluates the effectiveness of new disclosure 
requirements.   
 
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ 
approach where conventional disclosure steps prove ineffective? 
We do not believe that interventions, such as restricting some products, or imposing 
constraints on price, will be appropriate in most cases where disclosure is found to be 
ineffective. Hard interventionist measures should be a last resort, where there are no other 
feasible options.  In many cases those sorts of interventions can have commercial 
consequences, which would change the nature, dynamics and pricing of products, whilst 
potentially also having adverse implications on the sustainability of products, or otherwise 
diminishing the value of such a product(s) to certain consumers.  
 
In most circumstances, the priority should be on developing innovative ways of disclosing 
information in an accessible way.   
 

                                            

1 http://www.theukcardsassociation.org.uk/news/UKCardsFLAvulnerability2016.asp 



 

 

Q19: Do you think our approach to deciding when to intervene will help make FCA 
decisions more predictable? 
Yes, this, together with a growing understanding of the cases where the FCA has intervened, 
will make intervention decisions more predictable.  
 
Q20: Are there any other factors we ought to consider when deciding whether to 
intervene? 
The extent to which intervention is likely to achieve good consumer outcomes. We do think 
that there is an important role that voluntary self-regulation can play in delivering good 
regulatory outcomes.  Our recent engagement with the FCA in relation to the Credit Card 
Market Study has demonstrated that the industry can deliver appropriate solutions that 
meaningfully address regulatory concerns that are designed to minimise detrimental and 
unintended consequences and can save the FCA time and effort in designing and 
overseeing implementation of remedies. The existence of the Lending Standards Board to 
independently and robustly monitor self-regulatory initiatives provides added credibility for 
co-regulatory approaches.            
 
Q21: What more do you think we could do to improve our communication about our 
interventions? 
We believe that the proposed approach is comprehensive. 
 
Q22: Is there anything else in addition to the points set out above that it would be 
helpful for us to communicate when consulting on new proposals? 
We believe that the proposed framework is comprehensive. 
 
Q23: Do you think it is our role to encourage innovation? 
We believe that innovation is an important component of a competitive market and that 
therefore it stands to reason that a regulator should proactively encourage innovation in 
markets. However, innovation is not only generated by new entrants, but more commonly by 
existing incumbent players. Care should therefore be taken to ensure that the form of 
encouragement should not discriminate between new and existing firms. Clearly, there is 
also a role for the regulator to ensure that innovation does not restrict competition, e.g. 
through rules and other interventions. 
 
Q24: Do you think our approach to firm failure is appropriate? 
Yes.  Firm failure is inevitable in any competitive market and the focus should therefore be 
on (a) orderly transition: and (b) minimising customer impact.  Firms will fail for a number of 
different reasons.  The approach taken will therefore need to be adapted to reflect the 
different circumstances of the failure in order to ensure consumers are dealt with in the most 
appropriate manner. 
 
 



 

 

Q25: Do you think more formal discussions with firms about lessons learned will help 
improve regulatory outcomes? 
Yes, but there are other forms of communication that may be equally or more effective. 
 
Sharing of best practice will help to raise the bar for the benefit of all consumers and 
generally improve regulatory outcomes. 
 
We would support a more neutral term such as ‘referral for investigation’ rather than the use 
of the term ‘enforcement’. 
 
 
Q26: Do you think that private warnings are consistent with our desire to be more 
transparent? 
By definition, ‘private warnings’ lack transparency and prevent the visibility of the issue to 
other firms.  This is not ideal.  It does not allow firms to more generally understand the 
regulator’s concerns and assess their relevance in existing, or future, firm practice. 
Consequently, private warnings should be avoided, wherever possible.   
. 
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Dear Sirs, 

Re: Response to Consultation on the Future Mission of the FCA 

We are responding to the document published by the FCA entitled "Our Future Mission". The 
UK Shareholders’ Association (UKSA) represents the interests of private shareholders who 
hold shares directly or indirectly (via nominee accounts) in public companies as well as those 
holding other kinds of equity-based investments. We therefore have a strong interest in the 
issues raised in the FCA’s Mission Statement. 

Our answers to the specific questions in the Mission Statement are attached to this covering 
letter. We have also posted them on the on-line response form.  

When drafting our response to the questions it became clear that there were a number of key 
underlying ‘themes’. We have drawn these together and they are summarised below. 

 1.      Focus of responsibility: ultimately, consumers should be responsible for their own 
decisions and actions; the principle of ‘caveat emptor’ should always apply. A key role of the 
regulator should be to create, as far as possible, an environment in which consumers can 
reasonably be expected to take responsibility. The main requirements for this to happen are 
discussed in a number of the points below. 

2.      Consumer education: more needs to be done to ensure that consumers buying financial 
products and services have a basic level of financial awareness. This is essentially a 
government-policy issue as financial literacy needs to start at school. Sadly, basic levels of 
numeracy remain depressingly low let alone levels of financial awareness among many 
consumers. In an age when anyone over the age of sixteen is encouraged to have a credit card 
and most young people heading for university view taking on a large student loan as the norm 
it is unacceptable that financial awareness is not part of the national curriculum. 



3.      Transparency and saver / investor information: most intermediaries and advisors in 
the financial services sector present themselves as being impartial and ‘there to help’. They 
are anything but this. They are invariably selling. The literature, the information and the 
advice that they give are directed towards encouraging consumers to buy their products and 
services. The information presented is usually selective and suppresses important information 
that might make the consumer think twice about buying. The way in which fees and other 
charges associated with personal pensions are presented is a good example. Much more 
should be done to define what constitutes good practice in this area, praise those who are 
exemplars of good practice and name and shame those who adopt poor practice. 

4.      Vulnerable consumers: all consumers are potentially vulnerable. However, having 
addressed the two points above, regulation should focus on managing and providing redress 
in situations in which consumers took every precaution to protect themselves but still 
suffered significant financial loss. Examples include the failure of Equitable Life and the 
failure of Farepak, the Christmas savings scheme. These two examples are pertinent and 
instructive because most of the Equitable Life policyholders who lost money were able, well-
educated people. However, they could not possibly have foreseen the disaster that would 
decimate their pension savings when the company got into trouble - partly due to an overt 
failure of regulatory oversight. Farepak attracted very different customers – people who 
would perhaps be seen as ‘vulnerable’ in a more traditional sense. They lost less money but, 
for them, it was still a financial disaster. Both groups consisted of responsible and prudent 
people making regular savings to meet future needs; they deserved better protection. Both 
groups were badly failed by the system of financial regulation. 

5.      Regulatory philosophy: from the above it will be clear that our preference is for 
regulation which is proactive and seeks to head off problems before they arrive. There is still 
too much emphasis on shutting the stable door after the horse has bolted. This is unhelpful 
and unsustainable. The Financial Ombudsman Service appears to be overwhelmed by 
disputes between consumers and service providers. The system of redress for PPI miss-
selling appears to have taken on a life of its own. There can be very few people who have not 
been cold-called by a claims-handler promising to get them a refund without even knowing 
whether they ever had PPI insurance.  In this particular case the system of redress risks 
becoming an incitement for fraud. Again, this sort of approach, which attempts to put things 
right after they have gone wrong, is not sustainable.  

 6.      Regulators’ relationships with the industry they regulate: much more thought needs 
to be given to this issue. Following the financial crash of 2008/9 we were told how much had 
been learnt by all involved in regulating, monitoring and managing the financial services 
industry. This did not prevent the near failure of the Cooperative Bank in 2013 in which 
bondholders lost significant amounts of money. The regulator in the meantime was all ready 
to wave through the acquisition of TSB by the Co-op Bank. The evidence given by Clive 
Adamson at the Treasury Select Committee in response to the Coop Bank crisis suggested a 
regulatory culture which remained cosy, complacent and at times arrogant.  

We are pleased that the FCA has published its Mission Statement and invited feedback. We 
believe that this is a valuable exercise, not least because it encourages those who are affected 
by financial regulation to think carefully about what they want from regulation, how well it 
works for them and how they believe it could be improved and developed.   



Our responses to the specific questions set out in the Mission Statement are given below. We 
would be pleased to discuss these and the summary above in more detail with the FCA if this 
would be helpful. 

Yours sincerely, 

 

 

 

Peter Parry 

Policy Director, UK Shareholders’ Association 

Direct phone: 01604 830267;   

Email: officeatuksa@gmail.com  
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UK Individual Shareholders Society Ltd; Registered in England No. 7503076;  
ShareSoc is a registered trade mark of the UK Individual Shareholders Society Ltd. 

 
 

 

 
 
Financial Conduct Authority 
 
 
 
Via Email: FCAMission@fca.org.uk  
 
 
 
 
20 January 2017   
 
 
 
  
Response to Consultation on the Future Mission of the FCA 
 
Dear Sirs, 
 
We are responding to the document published by the FCA entitled "Our Future Mission". 
As an organisation we represent the interests of private shareholders who directly hold 
shares in public companies as well as often holding many other kinds of financial 
investments so we have an interest in this matter. 
 
Our answers to the detail questions posed in this consultation are given in the Appendix to 
this note and we will also post them in the on-line response forms. However, we have 
given a summary of some of the key points below. 
 
In general we have been concerned for some time about the effectiveness and focus of 
the Financial Conduct Authority (FCA) and the consultation document tends to reinforce 
our view on that. It is a somewhat discursive document without a clear focus on the main 
issues that need to be faced in the future by the FCA, or its past failings. One might 
summarise the main concerns of our members about the operations of the FCA under 
these headings: 
 

1. Not recognising that individual investors participate directly in capital markets, i.e. 
there is an artificial distinction drawn between wholesale and retail markets which 
does not and should not exist. 

 
2. As a result of the above, not ensuring that individual investors are protected from 

financial market practices that have grown up which prejudices their interests - for 
example the now widespread use of nominee rights that destroys shareholder 
rights, the use of share "placings" that discriminate against private investors, the 
use of schemes of arrangements, the use of pre-pack administrations, and similar 
changes.  

 
3. The encouragement of speculative trading practices such as the promotion of 

Contracts for Difference to retail investors who typically lose money on them in 
which the FCA has only recently taken an interest. In general the FCA has been too 
slow to respond to changes in market practices and too slow to stop abusive 
activities being promoted to retail investors. 

ShareSoc 
UK Individual Shareholders Society 
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Phone: 0333-200-1595  
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4. The failure to ensure a level playing field between institutional investors and retail 

investors (no equivalent of the US Fair Disclosure Act for example) and the 
restriction of information provision to private investors. 
 

5. The failure to vigorously and expeditiously investigate complaints about the 
activities of public companies and financial market participants, the failure to report 
the results of such investigations and the use of "private warnings" instead of 
public censures. 
 

6. The failure to investigate possible breaches of the Financial Services and Markets 
Act (FSMA), but relying on investors to pursue civil legal actions which can be 
enormously expensive.  
 

7. The general failure to ensure fair, honest and well functioning markets. This is a 
particular problem in the shares of smaller companies such as those listed on AIM. 
 

Now some of the above issues may be related to the resources available to the FCA, but if 
that is the cause then the FCA's mission statement should be focussed on what is 
achievable within the financial resources that can be obtained. 
 
Our detailed responses to the questions posed by the FCA are given below, and will 
explain our reasons for the above comments. 
 
We would welcome a meeting with FCA management to discuss these matters. 
 
 
Yours sincerely 
 
 
Roger W. Lawson 
Deputy Chairman 
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Appendix  
FCA Mission 
List of questions - And Answers 
 
See    https://www.fca.org.uk/publication/corporate/our-future-mission.pdf for 
the full consultation document. 
 
 
Q1: Do you think our definition of a well-functioning market is complete? What 
other characteristics do you think we should consider? 
 
Answer: It would be easier to answer this question if the "Our Future Mission" 
document clearly defined what the FCA currently considers to be a "well-functioning 
market".  
 
Our suggested definition would be that a well-functioning market is one where buyers 
and sellers can transact in a fair and honest environment, where there are willing 
buyers and  willing sellers, and where information provided by both parties is accurate 
and is in the public domain, i.e. that one side has no great advantage because of 
private or concealed information, or "information asymmetries" as the document 
defines it on page 13.  
 
Markets also need to be "orderly" which does not appear to be mentioned at all as an 
objective for the FCA. In other words, financial markets should be fair, reliable, secure 
and efficient. Orderly markets usually have stable and competitive prices with 
reasonable liquidity, reflecting the true value of the good or service. In a disorderly 
market, there may be market manipulation, insider trading and other abuses. investors 
may lack the confidence to participate in disorderly markets.  
 
The document suggests that there is a distinction between wholesale and retail 
markets (see page 13 and on page 12 where it suggests retail investors are not the 
main participants in capital markets). We can see no reason for such differentiation or 
difference in regulatory approach. Many retail investors participate directly in the 
market for publicly listed shares or bonds but have been prejudiced in the past by the 
lack of recognition of that fact by the FCA or its predecessors. The extent of the direct 
participation of retail investors in the stock market (as opposed to via funds or pension 
schemes) is documented on this page of the ShareSoc web site: 
http://www.sharesoc.org/market_statistics.html . For example it's about 12% and rising 
in terms of the value of shares held, and could be as high as 65% in terms of 
transaction volumes. 
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The FCA document does suggest that market regulation can ensure an appropriate 
minimum quality standard. This is particularly necessary where the quality of the 
products being sold may not be immediately apparent (for example in food standards) 
or where significant damage may be caused by defective products. Financial products 
are often exceedingly complex and their attributes may not be apparent to many of the 
purchasers so it is certainly necessary that minimum standards should be enforced.  
 
We recognise that there is inevitable uncertainty in the outcomes of some financial 
transactions, and not every loss to investors can be prevented. One cannot always 
protect fools from their own folly. But at present the overall effectiveness of regulation 
is poor because the regulators are regularly outwitted by clever financial operators in 
such matters as the design of new products. There is also insufficient emphasis on the 
oversight of financial market operators, insufficient weight put on always acting in the 
best interest of clients (a "fiduciary duty"), and in basic honesty and fairness in 
financial markets, i.e. moral principles seem to have been abandoned in many cases. 
 
We do not consider that all financial markets currently function well. For example the 
AIM share market has been heavily criticised by ShareSoc and others for the 
numerous failures of companies listed thereon, often caused by false accounting, 
inadequate information disclosure and other dubious activities including market abuse 
- the FCA may not be the listing authority for that market but it has responsibilities for 
other aspects.  
 
In general we consider the regulatory activities of the FCA are not currently active 
enough and not properly resourced to ensure that markets are well-functioning. Retail 
investors cannot rely on the current level of regulation to ensure that they will not be 
duped or lose money as a result of failings by financial advisors or other market 
operators beyond their control. 
 
The recent initiative by the FCA to clamp down on some aspects of the sales of 
Contracts for Difference (CFDs) is an example of a slow response to a widely known 
problem - namely the encouragement of short term speculation using products which 
were likely to lose most investors money with an associated failure to disclose the 
inherent risks.  
 
Another example of a failure to prevent market abuse is the recent prevalence of 
"shorting attacks" by organisations or individuals typically based overseas where they 
publish negative allegations about a company on the internet at the same time as 
shorting the stock but the company cannot take any action under UK libel laws.  
 
Even if they could, the share price collapses in the short term, causing losses to 
investors while the shorters profit. A recent example was that of Paysafe, a FTSE-250 
company attacked by Spotlight Research. It is impossible for us to comment on the 
accuracy of their "research", but as the company denied it was true, then clearly either 
Spotlight or Paysafe are potentially guilty of market abuse. Is the FCA investigating 
this or other similar cases? We doubt it.  
 
 



 
 
 
 
 

5 
 

The internet and the rapid distribution of information, sometimes false, has given rise 
to many new abuses which the FCA seems to have done little to control. Apart from 
shorting attacks, there have been many apparent cases of "ramping", some of which 
have been brought to the attention of the FCA. But there seems to be a reluctance to 
ensure an "orderly" and "honest" market as we spelled out above. 
 
Q2: Do you think our approach to consumer loss in well functioning markets is 
appropriate? 
 
Answer: The published document provides a discursive commentary on this issue but 
does not clearly define what the approach to consumer loss should be. As mentioned 
above, we accept that not all losses can be prevented. However, there needs to be a 
clear definition of when the FCA considers it is necessary to pursue action against the 
causes of such losses (e.g. failures by individuals or organisations) and when 
compensation may be applicable. 
 
For example, the FCA seems to take very little interest in some matters - for example, 
the failure of smaller public companies, the abuse of pre-pack administrations, the 
failure to take an interest in misleading prospectuses (e.g. those issued by Lloyds-TSB 
and the Royal Bank of Scotland), the undermining of shareholder rights by the use of 
the nominee system, corporate restructurings and schemes of arrangement, 
permitting rights issues to be abandoned in favour of placings which benefit a few "city 
insiders" etc. We could go on at great length on this topic, but it is certainly not clear at 
present as to when the FCA will consider a matter or give it any priority. Perhaps this 
is a resource related issue, but if so it should be clearly spelled out what principles are 
to be followed to decide on the allocation of resources. This document does not define 
that. 
 
Q3: Do you think we have got the balance right between individual due diligence 
and the regulator’s role in enforcing market discipline? 
 
Answer: The document does not clearly define what the balance should be, but we 
suggest that relying on individual due diligence only works if the information presented 
to the individual is clear and unambiguous and is actually communicated to them. 
Examples of where this was not the case were the sales of PIBS by the West 
Bromwich Building Society promoted as "fixed interest bonds" when the small print 
said otherwise and where many retail investors, and their advisors, never seemed to 
have seen the small print or did not understand it. Likewise the Lloyds ECNs where 
the expectations of investors were confounded and even the company did not seem to 
have legal clarity on how they were expected to operate, but then decided in their own 
favour and subsequently defended their legal stance without the FCA intervening. 
 
There should be a general rule imposed as a matter of principle that no investor 
should be prejudiced where the terms of any contract are not disclosed in a fair and 
clear manner (i.e. an "unfair contract term" provision). 
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Q4: Do you think the distinction we make between wholesale and retail markets 
is right? If not, can you tell us why and what other factors you believe we 
should consider? 
 
Answer: As already pointed out, we see no reason to draw a distinction between 
wholesale and retail markets. Sophisticated individual investors often participate in 
what might be viewed as wholesale markets, or less sophisticated investors are 
advised to participate by financial advisors. The latter was one of the causes of the 
damage to many retail investors which resulted from their participation in the Lloyds 
Insurance market as "Names". Incidentally institutional investors are often damaged 
by the same problems as affect retail investors, and do not always have the financial 
and legal resources, or the inclination, to pursue matters.  
 
We are concerned that treating retail investors as different to institutional investors, i.e. 
considering them "unsophisticated", leads to their prejudice. For example, exclusion 
from fund raisings, inability to receive information from brokers and advisors and 
generally the introduction of an un-level playing field for financial services. Unlike the 
USA, where the Regulation FD (Fair Disclosure) ensures that there is no prejudice 
between any groups of investors, the City of London still seems to operate on the 
principle of closed, "insider" networks which the FCA does little to stop. 
 
The latest example of muddled thinking in this area is the proposal to classify some 
Local Authority Pension Funds as "retail investors"  (i.e. "unsophisticated investors) no 
doubt because of their past incompetence in investment management. This might 
damage their ability to invest in certain vehicles such as infrastructure funds, to their 
detriment.  
 
These kind of "broad brush" approaches to the classification of investors and hence 
their ability to operate without expensive advice does not reflect the reality of the 
various backgrounds of retail investors. 
 
The failure to recognise that retail investors participate in wholesale financial markets 
has led to a number of prejudicial developments in the UK stock market against which 
the FCA has not intervened. That includes: 
 
- Allowing the nominee system to erode individual shareholder rights so that private 
shareholders have little influence over company directors and their actions. 
 
- Permitting dilutive "placings" as opposed to rights issues, which destroys the 
principle that all shareholders should be treated equally and that pre-emption rights 
are important to protect the interest of investors. Discounted placings, with no 
associated open offer, transfers value from those who cannot participate (typically 
retail investors), to those who can. 
 
- Restructurings and schemes of arrangement not being effectively regulated. 
Schemes of arrangement can enable take-overs to be done without a majority of 
shareholders voting in favour, and the failure to enfranchise nominee shareholders 
properly supports this approach to the prejudice of private shareholders. 
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Q5: Do you think the way we measure performance is meaningful? What other 
criteria do you think are central to measuring our effectiveness? 
 
Answer: There is no clear definition of how the performance of the FCA is measured in 
the document. This is a very large omission as one of the big complaints about the 
FCA is its lack of effectiveness in dealing with complaints. There is no statistical data 
provided so far as we are aware on "customer satisfaction" with the resolution of 
complaints to the FCA, the time to deal with complaints, the number that result on any 
enforcement action, etc. In far too many cases, complaints are made and the 
complainant never hears anything more for months or years, if at all. The FCA simply 
appears not to want to be accountable to the people it serves. 
 
Note: The question numbers in the body of the document do not match those at 
the back of it or to the online response form - see questions 6 and 7 which are 
reversed in sequence. The numbering below refers to that at the back of the 
document. 
 
 
Q6: Do you think the way we interpret our objective to protect and enhance the 
integrity of the UK financial system is appropriate? Are there other aspects you 
think we should include? 
 
Answer: It is not at all clear from the document how the "Objective" is defined at 
present and how it is being interpreted. There is a discussion on "operational 
objectives" but this mixes principles with more practical matters. We suggest there 
should be a clearer definition of policy objectives.   
 
Q7: Do you think our intervention framework is the correct one? 
 
Answer: No comment. 
 
Q8: Where do you believe the boundary between broader policy and the FCA’s 
regulatory responsibility lies? 
 
Answer: The boundary certainly needs to be defined more clearly than at present. It is 
not at all clear at present why some activities fall out of the scope of regulation while 
other similar activities fall within (and organisations may be providing both and linking 
them). 
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Q9: Is our understanding of the benefits and risk of price discrimination and 
cross subsidy correct? Is our approach to intervention the right one? 
 
Answer: Pages 22 and 23 of the document deal with the social exclusion in financial 
services and market segmentation used by financial services companies to maximise 
profits. We see the former as a matter of public policy and am not clear why that 
should be part of any mission statement by the FCA other than where mandated by 
specific Government imposed laws or specific regulations.  
 
As regards market segmentation, there are obviously some consumers who will pay 
more than others for the same service, or slightly different one with no difference in 
cost provision. We see no "unfairness" in that so long as information is readily 
available on the supply of alternatives, and hence no general need for the FCA to 
interfere. 
 
As regards new services, often prompted by new technological innovations, we 
suggest the FCA should review such services as and when they appear so as to 
ensure that they are in accordance with the principles mentioned above, i.e. that what 
is being provided and the risks associated with them are made clear. 
 
Q10: Does increased individual responsibility increase the need and scope for a 
greater and more innovative regulatory response? 
 
Answer: There is certainly a potential, if not actual, problem with the increased 
reliance on individual responsibility - for example in the ability for people to cash in 
their pension fund, and invest it more directly. This is already leading to plenty of 
abuses where unsophisticated people are sold inappropriate investments simply 
because of their lack of education and experience in such matters. We agree that the 
regulation of this area needs further consideration and possibly new approaches used 
to stop abuses. A clear fiduciary duty on intermediaries would assist of course (see 
answer to next question). 
 
Q11: Would a Duty of Care help ensure that financial markets function well? 
 
Answer: We believe that a "Duty of Care" should be an obligation on all those involved 
in the provision of financial services and we would go further and suggest that there 
should be a specific "fiduciary duty" to act in the best interests of clients (as opposed 
to the interests of the product/service providers). In addition these responsibilities 
should be capable of being enforced in civil legal actions.  
 
At present the financial services industry tends to be run in the interests of the industry 
rather than the consumers of the services. As a result, many retail investors (and 
consumers) are prejudiced and cannot obtain redress when required even when a 
breach of the duty of care, or for example, a breach of the FSMA or associated 
regulations is apparent and results in a declaration by the FCA. When such complaints 
are upheld, investors who have suffered as a results should not need to take civil 
action, which is now prohibitively expensive for all the but largest organisations, in 
order to receive compensation. 
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Incidental to this question is whether the FCA should continue to have immunity from 
civil actions under the Financial Services and Markets Act (FSMA) 2000. For example 
the failure to adequately regulate banks before the 2008 financial crisis was one cause 
of massive losses by investors. Regulation would clearly be improved if the FCA had 
an enforceable legal obligation to act competently and within reasonable timescales. 
At present even outright negligence by the FCA is not actionable.  
 
 
Q12: Is our approach to offering consumers greater protection for more 
complex products the right one? 
 
Answer: In general this is difficult to argue against, but the problem surely is the 
definition of what is a "complex" product. For example, it was initially suggested under 
MIFID 11 that all investment trusts would be defined as "complex" products and hence 
their availability to investors would be restricted based on their sophistication or 
whether advice was being provided. This was despite the fact that investment trusts 
are long established in the UK and  are not much different to unit trusts or OEICs. This 
seemed a perverse outcome. Or for a simpler example perhaps, are direct 
investments by consumers in individual stock market listed companies on an 
execution-only basis to be seen as "complex" and requiring more regulation and 
restriction?  We would be very opposed to that despite the fact that understanding 
individual companies and their financial profile and associated risks can be difficult. 
 
It is not so much the "complexity" that matters, but how much information is available 
on the products and their past track records (investment trusts and individual stock 
market companies have enormous volumes of historic data available), plus how 
familiar the investors are with such products. That danger arises when new products 
are invented (for example crowd equity or loan funding, as recently), of which the 
market and consumers have little experience. Particular emphasis must therefore be 
placed on other factors than "complexity" alone. 
 
Q13: Is our regulatory distinction between consumers with greater and lesser 
capability appropriate? 
 
Answer: There are clearly large differences in the range of knowledge and experience 
of individual consumers. But an investor may be very knowledgeable and experienced 
in one financial market sector, but not in others. To use a "broad-brush" approach to 
classify consumers or individual investors is therefore fraught with danger. We believe 
it would be wrong to determine regulatory activity based on such presumptions, 
although if it becomes apparent that particular classes of consumers are being 
targeted for dubious propositions then that should prompt some action. 
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Q14: Is our approach to redress schemes for issues outside our regulatory 
perimeter the right one? Would more specific criteria help firms and 
consumers? 
 
Answer: There are a number of problems at present in this area - for example the 
scope of "Consumer Redress" schemes under FSMA can prejudice many 
complainants.  
 
Q15: What more can we do to ensure consumers using redress schemes feel 
they are receiving the appropriate level of personal attention? 
 
Answer: Improved communication from the FCA to complainants would assist, 
including reporting on the status of investigations where appropriate. This is a wider 
problem when dealing with the FCA, not just about redress schemes. 
 
It is odd that a complaint to the police about an alleged crime does not stop the police 
from advising you on the status of an investigation (unless it prejudices it by doing so). 
In the case of the FCA, they tell you nothing and give you no indication whatsoever 
that any action is being taken. This is deeply unsatisfactory. Even when a complaint is 
rejected you may not be told the reason why, or told anything at all. Where a 
complaint is upheld, you may not be informed of any enforcement action and it may 
not be made public. This is unreasonable and unacceptable as it is not fair as between 
consumers and financial institutions. The former should know about the dubious 
activities of the latter so they can avoid them. 
 
The time it takes for the FCA to investigate complaints also prejudices a satisfactory 
outcome for many complainants - they can often die before complaints are resolved! 
 
The recent example of the collapse of the Connaught Series 1 Property Fund shows 
how slow responses by the FSA (the FCA's predecessor) to information received can 
seriously prejudice investors. Or another recent example was the difficulties faced by 
open-ended property funds last year arising from minor changes in asset values when 
investors headed for the exit door. With illiquid assets in the funds, they had to close 
to redemptions. Should such funds have ever been permitted when they were known 
to be vulnerable to such risks? A much more vigorous and active approach is surely 
required, i.e. a "proactive" approach to regulation rather than the existing "reactive" 
one which often results in closing the stable door after the horse has bolted. 
 
 
Q16: Is our approach to giving vulnerable consumers greater levels of 
protection the right one?  
 
Answer: We are not sure that this approach to vulnerable consumers make sense. For 
example, in the sales of "payday loans" would they be ok if sold to sophisticated 
consumers, but not to the financially illiterate? This seems to be very muddled thinking. 
If products are morally dubious (e.g. usury in nature), then they should surely be 
targets for regulation whoever they are sold to.  
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Q17: Is our approach to the effectiveness of disclosure based on the right 
assumption? 
 
Answer: What is said in the document on disclosure is accurate. It can often be 
ignored by consumers. But the document does not clarify when the FCA considers 
intervention appropriate. There surely needs to be some moral principles introduced 
here: for example is the disclosure providing all the facts in an unbiased way, or is it 
designed to deceive? 
 
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ 
approach where conventional disclosure steps prove ineffective? 
 
Answer: Yes. 
 
Q19: Do you think our approach to deciding when to intervene will help make 
FCA decisions more predictable? 
 
Answer: It is not really clear from the document what the current approach or 
proposed one actually is. 
 
Q20: Are there any other factors we ought to consider when deciding whether to 
intervene? 
 
Answer: The lack of consideration of the number of people affected, or the size of the 
financial damage caused to individuals does not seem to be included in the factors. 
 
Q21: What more do you think we could do to improve our communication about 
our interventions? 
 
Answer: As already indicated in our response to question 15, we believe the FCA is 
currently very poor in communicating in response to specific complaints. In addition 
where it is tackling wider policy issues or market interventions, it rarely consults 
properly. That is particularly so with respect to retail investors or consumers (the 
document we are commenting on is a good example of how to deter responses from a 
lack of clarity about what it is really about - it seems to be more a chain of thought 
than a set of specific proposals, and the questions are not well focussed). 
 
Q22: Is there anything else in addition to the points set out above that it would 
be helpful for us to communicate when consulting on new proposals? 
 
Answer: See answer to previous question. 
 
Q23: Do you think it is our role to encourage innovation? 
 
Answer: We would prefer the FCA to focus on improving its existing regulatory 
activities rather than move into this area.  There is plenty of innovation in the financial 
sector without the FCA getting involved directly other than keeping an eye on what is 
developing. 
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Q24: Do you think our approach to firm failure is appropriate? 
 
Answer: No comment. 
 
Q25: Do you think more formal discussions with firms about 
lessons learned will help improve regulatory outcomes? 
 
Answer: Yes. 
 
Q26: Do you think that private warnings are consistent with our desire to be 
more transparent? 
 
Answer: No they are not. All warnings to firms should be made public, and publicised. 
This would focus the minds of the directors of such firms in avoiding public censure 
and help prevent such events arising. And justice must be seen to be done.  
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26th January 2017 
 
Financial Conduct Authority 
25 The North Colonnade 
Canary Wharf 
London E14 5HS 

Dear Sir/Madam, 

I am writing to you in my capacity as Chief Executive of the UK Sustainable Investment and Finance 
Association to respond to the FCA consultation, Our Future Mission.  

About UKSIF  

UKSIF is the membership network for sustainable and responsible financial services in the UK. We 

promote and support sustainable and responsible investment (SRI) and other forms of finance that 

advance sustainable economic development, enhance quality of life and safeguard the environment. 

We also seek to ensure that individual and institutional investors can reflect their values in their 

investments. UKSIF was created in 1991 to bring together the different strands of sustainable and 

responsible finance nationally and to act as a focus and a voice for the industry. UKSIF has around 

240 members and affiliates including financial advisers, institutional and retail fund managers, 

pension funds, banks, research providers, consultants and NGOs.1  

Introduction 

This consultation is timely. More than ever financial services are conducted across borders and face 

risks and opportunities which do not respect national borders. Globalisation has brought vast 

opportunities to the UK’s investment sector, but also fresh challenges which stem from social and 

environmental concerns, particularly climate change, that are rarely recognised or addressed 

through the traditional lens of financial regulation. The UK’s vote to leave the European Union has 

highlighted much of the positive financial legislation, regulation and other initiatives stemming from 

Brussels which has sought to address some of these challenges and which we are now at risk of 

losing. Examples include IORPs 2, the Non-Financial Reporting Directive and the new High Level 

Expert Group on Sustainable Finance (HLEG)2 all of which will help to allay concerns over the 

potential impact of climate change on investments. The HLEG has been specifically created with the 

aim to develop an EU strategy for a sustainable financial system. Of critical importance will be the 

group’s work which will ‘have regard to the challenges posed by climate and environmental risk to 

the financial system and the need to harness financial market in responding to these challenges’. 

Questions remain over the extent to which there is the political will in the UK to preserve and build 

on the many positive steps taken in the EU in relation to both climate risks and opportunities once 

                                                           
1 For more info about UKSIF, please visit www.uksif.org. 
2 European Commission decision on the creation of a High-Level Expert Group on Sustainable Finance in the 
context of the Capital Markets Union, October 2016 http://ec.europa.eu/finance/capital-markets-
union/docs/20161028-decision_en.pdf 

http://www.uksif.org/
http://ec.europa.eu/finance/capital-markets-union/docs/20161028-decision_en.pdf
http://ec.europa.eu/finance/capital-markets-union/docs/20161028-decision_en.pdf
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we have left. It is therefore incumbent on the FCA to provide appropriate regulatory oversight in a 

period of unprecedented political uncertainty.  

This consultation paper is a detailed examination of the FCA’s approach to regulation of the sector, 

so we do not intend to answer specific questions. Instead we hope to make the case that the impact 

of climate change, as well as other environmental, social and governance factors on the financial 

services sector is something which is real and which must be fully recognised and addressed by the 

FCA. UKSIF promotes the consideration of all financially material environmental, social and 

governance (ESG) factors in financial services, but in this paper gives prominence to climate change 

since it represents the best known long-term threat to financial stability and has resulted in various 

national and international initiatives designed to address it, but it has yet to be recognised as a 

financially material factor by the FCA.  

Climate Risk and the FCA’s Objectives 

We consider climate risk to manifest itself in at least three ways which are relevant to the firms you 

regulate, and which were outlined by the Bank of England and the PRA.3 These risks may apply to 

pension funds, insurance firms, banks, consultants and financial advisers.  

First, physical risks, which relate to the direct impact of natural disasters and windstorm and flood 

related hazards. These risks tend to relate to property and infrastructure assets. Evidence from the 

PRA report points towards both a tripling of weather-related loss events and inflation-adjusted 

insurance losses, rising from $10bn to $50 since the 1980s. Second, transition risks, which relate to 

ensuring global warming is in-line with the Paris Agreement agreed at COP21. Remaining within a 

2ᵒC carbon budget requires a transition to a low-carbon economy. These risks arise from the re-

pricing of carbon intensive assets as a result of that transition. As such the risk itself is closely linked 

to national and international policy initiatives and includes the concept of stranded assets, with 

some estimates that up to 80% of known fossil fuel reserves are unburnable.4 The potential for 

significant ramifications for investors exposed to carbon-intensive industries such as pension funds, 

insurance firms and banks, as well as their managers and advisers, is clear. Thirdly, and specifically 

for insurance firms, liability risks. These risks may arise due to third party liability contracts where 

parties seek to recover losses from others where that loss is a result of climate change.  

It is our view that the exclusion of climate risk considerations is incompatible with the FCA’s 

statutory and operational objectives as outlined by The Financial Services and Markets Act 2000. The 

FCA outlines these as follows: 

‘Our strategic objective is to ensure that the relevant markets work well. To advance our strategic 

objective we have three operational objectives. These are to secure an appropriate degree of 

protection for consumers, to protect and enhance the integrity of the UK financial system, and to 

promote effective competition in the interests of consumers.’ 

                                                           
3 Bank of England and PRA, The impact of climate change on the UK insurance sector, September 2015 
http://www.bankofengland.co.uk/pra/Documents/supervision/activities/pradefra0915.pdf 
4 Carbon Tracker, Unburnable Carbon 2013: Wasted capital and stranded assets 
http://www.carbontracker.org/wp-content/uploads/2014/09/Unburnable-Carbon-2-Web-Version.pdf 

http://www.bankofengland.co.uk/pra/Documents/supervision/activities/pradefra0915.pdf
http://www.carbontracker.org/wp-content/uploads/2014/09/Unburnable-Carbon-2-Web-Version.pdf
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It is inconceivable that, without any recognition of climate change as a financially material factor or 

efforts to promote thinking around climate risk, the FCA can claim to have secured an appropriate 

degree of protection for consumers or the integrity of the UK financial system. Indeed we consider 

this to be a completely inappropriate degree of protection. We stress that we are in no way calling 

for the FCA to take a position on green finance, exposure to carbon assets or divestment from fossil 

fuels, merely to recognise climate change as a factor which may be material to the value of an 

investment and consider how this impacts on its objectives. This should not be a controversial step 

and it is worth pointing out that this is the approach of the Prudential Regulation Authority. It now 

actively considers the financial impact of systemic environmental risks on its statutory objectives 

which includes ‘the role of central banks and financial regulation in addressing financial stability risks 

from climate change and supporting an orderly transition to a lower carbon, environmentally 

sustainable economy.’ 

The FSB’s Taskforce on Climate-related Financial Disclosures (TCFD) is an international initiative you 

will undoubtedly be aware of. Similarly to the FCA’s strategic and operational objectives, the FSB is 

mandated to promote international financial stability and strengthen financial markets through a 

framework geared towards the identification of systemic financial risk. It is in this context it has, 

through the TCFD, started to think about ways in which it can measure and respond to climate 

change risks. This is through the development of voluntary, consistent climate-related financial risk 

disclosure for use by companies in providing information to investors, lenders, insurers and other 

stakeholders. Given this initiative is specifically aimed at many of the firms regulated by the FCA, it is 

clear that the FSB considers climate change to be a financially material factor. We would therefore 

strongly encourage the FCA to consider ways in which it can support this important work.  

Financially material ESG Factors 

Arguments that ESG factors can be financially material have resonated with policy makers. The IORPs 

2 Directive which was recently passed makes specific reference to ESG factors and will require 

European occupational pension schemes to consider them. It is worth noting that despite Brexit this 

Directive will be transposed into UK law well before the two year window for the UK to withdraw 

from the EU is complete. It will therefore apply to UK occupational pension schemes. On the trust 

side of the market, the Law Commission ruled in 2014 that trustees of pension schemes should take 

into account all financially material factors including those arising from ESG. It further recommended 

the Government amend the Investment Regulations to reflect this, although DWP later declined to 

do so citing a “lack of consensus” on how to do so from respondents.5  

Building on the work of the Law Commission in the UK, the Pensions Regulator (TPR) has revised its 

code of practice for DC pension schemes and referenced the materiality of ESG factors and climate 

change in its new investment guidance. This was a particularly positive step and UKSIF and our 

members worked with TPR to ensure its inclusion in the document and we continue to work 

together for overarching guidance relevant to trustees of all schemes. Despite this excellent 

progress, and TPR highlighting the importance of ESG factors (indeed stating trustees need to “wake 

                                                           
5 UKSIF Press Release, UKSIF reaction to Government announcement fiduciary duty will not be clarified in law, 
November 2015 http://uksif.org/wp-content/uploads/2015/11/Government-Announcement-of-Fiduciary-
Duty.pdf 

http://uksif.org/wp-content/uploads/2015/11/Government-Announcement-of-Fiduciary-Duty.pdf
http://uksif.org/wp-content/uploads/2015/11/Government-Announcement-of-Fiduciary-Duty.pdf
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up and smell the coffee”)6 we have been disappointed with trustees’ knowledge of their roles and 

responsibility in relation to the investment process. Some remain under the misapprehension that 

taking account of climate change is an ethical or moral concern and should therefore not be 

considered by fiduciaries. 

In a recent survey of pension fund trustees 53% said they did not consider climate change to be a 

financially material risk to their own or their clients’ portfolios, with one describing climate risk as 

‘overblown nonsense’7. Mounting evidence has shown this to be false, and by not integrating it as a 

legitimate factor in the investment process, investors encourage the potential for value destruction 

and may invite legal challenge. This was the opinion of Keith Bryant QC and James Rickards on the 

legal duties of pension fund trustees in relation to climate change.8 The problem stems from a lack 

of knowledge or preconceived beliefs which has led some trustees to ignore it as a material factor. 

One answer is more and better education for trustees on these issues and we will continue to press 

TPR to do more. Another is by bringing consultancy firms and those which advise trustees under the 

remit of the FCA, as proposed in the recent AMMS interim report.9 As advisers it is hardly farfetched 

to think these groups would foot at least some of the bill arising from any legal claim against trustees 

for losses relating to climate risk where this was not considered. Bringing consultants into the FCA’s 

remit and encouraging thinking around climate risk and other financially material ESG factors would 

ultimately help consumers in DB and DC schemes and provide enhanced protection to the overall 

financial services sector.  

In any case, UK occupational pension schemes will need to consider how they integrate ESG factors 

once IORPs 2 is transposed into UK law. We think the FCA should take this opportunity level the 

playing field in the contract side of the pensions market in the interests of the firms it regulates, 

investee companies and savers. One key recommendation from a recent PRI report calls for 

regulators to communicate how they interpret their mandate in relation to ESG issues.10 We fully 

support this: If the experience on the trust-side of the market is indicative of trends elsewhere, it is 

vital the FCA explicitly recognises financially material ESG factors and how they are relevant to its 

objectives. In addition, new rules from the Department for Communities and Local Government now 

require LGPS administering authorities to have an ESG and stewardship policy. The FCA is the last 

regulator with responsibility for pension funds to consider ESG factors as being financially material 

and has become a laggard in this respect. This is to the detriment of consumers and the integrity of 

the UK financial system.  

Recommendations for the FCA 

                                                           
6 Andrew Warwick-Thompson speaking at the Professional Pensions DC conference, September 2016.  
7 Michael Klimes, Professional Pensions, Climate change is ‘overblown nonsense’ and not a material risk, says 
industry, August 2016 http://www.professionalpensions.com/professional-pensions/news/2468851/climate-
change-is-overblown-nonsense-and-not-a-material-risk-says-industry 
8 Client Earth, QC Opinion The legal duties of pension fund trustees in relation to climate change, November 
2015 http://www.documents.clientearth.org/library/download-info/qc-opinion-the-legal-duties-of-pension-
fund-trustees-in-relation-to-climate-change 
9 FCA, Asset Management Market Study interim findings, November 2016 
https://www.fca.org.uk/publications/market-studies/asset-management-market-study 
10 PRI and MSCI in collaboration with UNEPFI, Global Guide to Responsible Investment Regulation, January 
2017 http://bit.ly/2gY8tBw 

http://www.professionalpensions.com/professional-pensions/news/2468851/climate-change-is-overblown-nonsense-and-not-a-material-risk-says-industry
http://www.professionalpensions.com/professional-pensions/news/2468851/climate-change-is-overblown-nonsense-and-not-a-material-risk-says-industry
http://www.documents.clientearth.org/library/download-info/qc-opinion-the-legal-duties-of-pension-fund-trustees-in-relation-to-climate-change
http://www.documents.clientearth.org/library/download-info/qc-opinion-the-legal-duties-of-pension-fund-trustees-in-relation-to-climate-change
https://www.fca.org.uk/publications/market-studies/asset-management-market-study
http://bit.ly/2gY8tBw


   

5 
 

As part of the FCA’s review into its future mission we believe it is essential it considers how it can 

demonstrate and encourage better education for investors on the materiality of climate change as a 

financially material factor. As a minimum we recommend the following steps: 

1. Launch a review into the financial impact of systemic climate risks on its strategic and 

operational objectives: As part of its review into its future mission, the FCA should examine the 

extent to which climate risks, as outlined by the PRA, impacts on its strategic and operational 

objectives. In particular it should examine whether there is currently an appropriate degree of 

protection for consumers and financial markets and if there is not, it should look at ways of 

incorporating climate risk into these objectives.  

2. Level the playing field in terms of responsible investment and ESG: Trust-based pension schemes 

and LPGS funds are reacting to recent changes to the law relating to ESG considerations. Following 

IORPs 2 being passed in the EU Commission last summer, the FCA should consider how it can level 

the playing field and educate relevant firms on their legal duties in relation to responsible 

investment ahead of the Directive being transposed. The FCA should also examine how it can 

support the work of the Taskforce on Climate-related Financial Disclosures. 

3. Take positive and proactive steps to promote responsible investment now: A review into the 

impact of climate risk on the FCA’s objectives and the promotion of RI education are medium to 

long-term goals. But there are ways the FCA can help protect consumers, firms and the wider 

financial services sector by taking steps to encourage more responsible investment now. The AMMS 

proposes several positive steps including the regulation of investment consultants, and a new duty 

on fund managers to act in investors’ interests. Expanding the remit of Independent Governance 

Committees from costs and charges to examine long-term performance of funds would be one such 

helpful step.  

We trust the above information is clear, but if you require clarification on any of the points raised 

please do not hesitate to contact us.  

 
Yours faithfully, 

 
 
 

Simon Howard 
Chief Executive 
UK Sustainable Investment and Finance Association (UKSIF) 
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Virgin Money response to Financial Conduct Authority (FCA) Consultation Paper 
Our Future Mission 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Introduction  
 
1. We welcome the FCA’s commitment to creating a clear understanding of its 

remit and ensuring that it is well communicated and understood. We believe that 
the ideas outlined in Our Future Mission serve as a good basis for a discussion on 
the role of the FCA and how it interprets its objectives.  

 
2. The Mission paper addresses a range of topics relating to the FCA’s approach to 

financial conduct regulation. In the introduction to our response we highlight a 
number of key issues before going on to address the key themes and questions in 
the FCA paper through looking at particular areas through the prism of the FCA’s 
conditions for a well-functioning market.  
 

Executive Summary 
 
A number of key themes run through our response to Our Future Mission. In 
particular: 
 

 We welcome the focus on interventions that support competition rather 
than impose regulatory restrictions on it – and the recognition that 
increased competition rather than ever more prescriptive regulation is the 
most effective way to ensure good consumer outcomes 
 

 We welcome the FCA’s focus on cross-subsidies in the retail banking market 
and share the FCA’s view that “beyond a certain point” cross-subsidies can 
“have harmful effects that threaten the FCA’s objectives” – in particular, we 
believe it is necessary to look at cross-subsidies and their impact on the PCA 
market 
 

 Technological developments have the potential to empower more 
consumers and increase their capability and engagement – with positive 
knock-on effects on competition. However, for consumers to use these new 
banking services, they will have to trust them and their providers, 
particularly in relation to security and redress – this will make trust and 
culture central to the retail banking market of the future 
 

 Consumers who are not well equipped, and who are also often on low 
incomes, are particularly at risk of harm or poor outcomes and less able to 
cope with the consequences – as a result, we endorse the FCA’s approach 
that vulnerable consumers should receive higher levels of protection than 
other groups.  
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3. The Mission paper highlights some specific features of the very different markets 
that the FCA regulates. We believe the FCA has captured the distinction between 
retail, wholesale and capital markets, but as a retail-only bank, we focus our 
comments on the retail banking market.    

 
4. Historically, regulators have tried to achieve good outcomes for consumers 

through rules and supervision – over time, this has led to the regulatory burden 
on firms rising, notably so since the financial crisis. Ever more detailed and 
prescriptive regulation to protect consumers – however well-intentioned – has 
not proven to be a guarantee of good outcomes for consumers. Although it has 
increased the costs borne by firms and in many instances these have been 
passed on to consumers of financial services.  

 
5. We therefore welcome the FCA’s focus in this paper on how it can achieve its 

overriding strategic objective as set by Parliament “to ensure that relevant 
markets function well”. In addition we welcome the FCA’s clear statement of the 
conditions for a well-functioning market, with which we agree – namely: 

 
 Engaged consumers; 
 Firms and employees that follow clear minimum standards; 
 Well-judged, timely regulation; 
 Users need to be able to take decisions based on those elements of price, 

quality and certainty of outcome that really matter to them; 
 The ability to switch, at an appropriate cost, to products and firms that 

better meet their needs; and 
 Genuine rivalry between firms to provide consumers with better products 

and services.  
 
6. Underpinning a well-functioning market is the ability for firms to make a fair 

profit. This is important to the prudential good health of individual institutions 
and to the soundness of the financial system as whole – both of which help to 
protect consumers’ interests. We therefore welcome the FCA’s comment in our 
Future Mission that the delivery of its operational objective to promote effective 
competition does not include trying to eliminate profit.  

 
Consumer protection 
 
7. A key theme in the Mission paper is consumer protection, particularly with 

respect to vulnerable consumers. We agree with the FCA that the appropriate 
degree of protection for consumers will depend to a large extent on a 
combination of the capability of the consumers and the complexity of the 
product or service.  
 

8. We note that the FCA states that “a well-functioning market is not one where 
consumers will never lose or regulated firms will never fail”. We believe that this 
is an important point which needs to be communicated effectively to consumers 
to prevent a false sense of security that they will be fully protected in all 
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circumstances. In addition, as the paper recognises, the FCA needs to be clearer 
and more specific about the degree of protection it can, and cannot, provide 
consumers and that consumer loss on occasions is part of a well-functioning 
market.   

 
9. We are optimistic that new online banking services will improve the capability of 

many consumers, but agree with the need to protect consumers who are 
regarded as vulnerable. We discuss consumer protection and, in particular, 
vulnerable consumers in greater detail later in our response.  

 
10. We believe that the FCA should maintain its flexible regulatory approach with 

respect to vulnerability, given that particular groups of consumers could be 
viewed as vulnerable in particular circumstances. We also believe the FCA should 
give consideration as to whether an alternative less negative terminology could 
be used to describe this group of consumers.  
 

Competition 
 

11. Whilst we see all six conditions of the FCA’s conditions for a well-functioning 
market as important, we regard the sixth condition, genuine rivalry between 
firms, as crucial. In a competitive market, consumers are likely to be engaged, 
firms and employees are likely to follow minimum standards, regulation is likely 
to be well-judged and timely and users will be able to take decisions and be able 
to switch easily. Or, as the Parliamentary Commission on Banking Standards said:  

  
The discipline of the market can and should be an important mechanism 
for raising standards as well as increasing innovation and choice and 
improving consumer outcomes.” 

 
12. We therefore welcome the FCA’s expressed preference for “interventions that 

support competition rather than impose regulatory restrictions on it”. In this 
context, we agree with the FCA’s comments that tackling individual elements of a 
problem in isolation is not likely to be effective and that addressing only the 
symptoms may lead to the problem recurring in a different form.  
 

13. We therefore endorse the FCA’s intended approach of using competition policy 
tools where “our actions will improve functioning of markets as a whole” – and 
welcome the fact the FCA has pro-actively undertaken work to improve 
competition in the mortgage and cash savings market through its market studies 
as well as examining possible barriers to competition in the personal current 
account market resulting from free-if-in-credit banking.  
 

14. We also welcome the FCA's intention to look at markets "as a whole". We note 
that the FCA's intention to take a more holistic approach is stated clearly in its 
comments about further work in relation to the wider retail banking market at 
the end of its recent paper Our response to the CMA's final report on its 
investigation into competition in the retail banking market: 
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We recognise that there are wider questions for the FCA in relation to the 
retail banking competitive landscape: in particular, the multi-faceted 
nature of retail banking means we need to look more holistically. 

 
Cross-subsidies  
 
15. In our submission to the CMA’s retail banking inquiry, we had expressed support 

for the views of Sir Don Cruickshank that the extent of cross-subsidies in the 
personal current account market suggested that the market was insufficiently 
competitive: 
 

A competitive market cannot sustain cross-subsidies between one class of 
customer and another, so if we have a competitive marketplace, these cross-
subsidies will begin to erode and we will end up with, I believe, a simpler 
relationship between banks and their customers with transparency in pricing  

 
16. Furthermore, we had expressed concern that genuinely free banking for some 

consumers was subsidised by charges and fees borne by others including 
consumers who were less affluent, had lower levels of financial capability and 
who were the least likely to switch. 
 

17. We therefore welcome the FCA’s new focus on cross-subsidies in the retail 
banking market as demonstrated both in the Mission paper and in the response 
to the CMA’s final report on its investigation in the retail banking market.  

 
18. We agree with the FCA that some degree of cross-subsidy is inevitable and 

believe it is extremely difficult to quantify an acceptable level of cross-subsidy in 
particular markets. But we share the FCA’s view in the Mission paper that 
“beyond a certain point” cross-subsidies can “have harmful effects that threaten 
the FCA’s objectives” and strongly agree with the FCA’s about two characteristics 
of cross-subsidies that may point to poor outcomes for some consumers: 

 
Once cross-subsidies become central to how a market works, firms can 
become highly-focused on way of extracting more and more profit from 
trapped or otherwise price-insensitive consumers 
 
Consumers focus on the ‘here and now’… Firms, either deliberately or 
unconsciously, design contracts or use sales practices that take advantage 
of consumer psychology  

 
19. As a result, and with respect to the PCA market, we welcome the FCA’s 

statement that it will consider the impact of free-if-in-credit (FIIC) banking more 
broadly than was possible within the scope of the CMA’s investigation.  

 
We now focus on the key themes in the FCA Mission paper relating to the FCA’s 
objectives and its approach to conduct regulation.  
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Condition 1 for a well-functioning market – Engaged consumers 
 
Key points 
 

 Engaged consumers are a key pre-requisite for a well-functioning 
market – but too many parts of the retail market are currently 
characterised by low levels of consumer engagement 

 This reflects a number of factors including complexity of products, but 
also low levels of financial capability 

 Technological developments have the potential to empower more 
consumers and increase their capability and engagement 

 
Low levels of consumer engagement 
 
20. We agree that engaged consumers are a pre-requisite for a well-functioning 

market and that competition is most likely to flourish where this is the case. 
However, the CMA amongst others, have found that consumer engagement in 
large parts of the retail banking market, particularly in the personal current 
account market, is low. As a result, switching levels are low and consumers are 
not driving competition and innovation. 
 

21. Low levels of consumer engagement in parts of the retail market result from a 
number of factors including the complexity of many financial products and low 
levels of financial literacy. The end result, as the FCA notes, is that many 
consumers are not well-equipped to take responsibility for their own financial 
choices. 

 
Greater transparency and disclosure  
 
22. Together, the complexity of retail banking products and low level of financial 

literacy have caused, as the Mission paper notes, a significant degree of 
information asymmetry. This has resulted in a series of well-intentioned 
regulatory interventions designed to level the playing field through greater 
transparency and disclosure. 
 

23. However, as the FCA recognises, regulatory interventions to improve disclosure 
and transparency in retail markets have sometimes had only a very limited effect 
in correcting market failures – particularly with respect to more complex 
products and/or more vulnerable consumers. Furthermore, we agree with the 
FCA research finding that 'less can be more' and our experience is that too much 
information can, and does, confuse consumers.  

 
24. These are important findings. We believe that the FCA working together with the 

industry – building on the good work already done on the Smarter Consumer 
Communications initiative – should focus on developing communications that 
meet the needs of consumers and which take greater account of the way in 
which consumers actually take decisions.  
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The role of technology 
  
25. We agree with the FCA that technology is creating new opportunities, both for 

the types of services firms can provide and how they provide them. In particular, 
new technologies have the potential to enable consumers to engage with 
financial products in fundamentally innovative and exciting ways which are more 
in tune with other aspects of their lives and which have the potential to 
overcome the consumer inertia which has been a characteristic of much of UK 
retail banking.  

 
26. Furthermore, new technologies have the power to enable consumers to compare 

products and service offerings and to select or switch between providers more 
quickly and easily. For example, the Open Data initiative will enable banks and 
FinTech companies to use customers' financial data in added-value services that 
will make it much easier for consumers to manage their own financial affairs. 

 
27. Our view is that improvements in innovation and competition, resulting from 

new banking services using Open APIs and guidance services using artificial 
intelligence to meet the needs of individual customers, have the potential to 
increase consumer engagement, education and empowerment.  

 
28. However, for consumers to use these new banking services, they will have to 

trust them and their providers, particularly in relation to security and redress.  
 
29. It is also important to ensure that regulation does not inhibit the development of 

innovative banking services by banks. In particular, there is a need, as recognised 
in the FCA’s Smarter Communications initiative, to ensure that regulatory 
uncertainty does not deter firms from innovative new communications 
strategies. We believe positive guidance could play an important role in giving 
firms confidence in this area.  

 
The role of advice 
 
30. A key condition for retail banking markets to work well includes consumers being 

able to make well-informed decisions. This will, of course, often depend upon 
their ability to utilise appropriate information and advice.  
 

31. New banking services, using information obtained through Open APIs and 
artificial intelligence techniques can provide information relevant to individual 
consumers. As for online services on other aspects of consumers’ lives, 
interactive banking services can increase consumers’ understanding and 
engagement – and can provide ‘guidance’ that goes beyond information, but falls 
short of ‘regulated advice’.  

 
32. We welcomed the decision by HM Treasury and the FCA to examine this area 

through the Financial Advice Markets Review (FAMR) and examine measures to 
reduce the advice gap. We have been encouraged by the good progress made by 
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the Financial Advice Market Review, including its support for automated advice 
services, and its clarification of the boundary between 'guidance' and 'advice, in a 
way that we think appropriate, for investment and insurance products. As we 
have stated previously, we consider it important that this boundary should also 
be clarified for retail banking products including mortgages. 
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Condition 2 for a well-functioning market – Firms and employees that follow clear 
minimum standards  
 
Key points 
 

 Culture and trust are key to ensuring firms and employees follow clear 
minimum standards and focus on delivering good consumer outcomes 

 Technological developments will make culture and trust even more central 
over time 

 
Culture and trust  
 
33. As the Chief Executive of the FCA notes in the Foreword to our Future Mission, 

the UK has suffered from two financial crises in the period since late 2007 –the 
second crisis involving the conduct of business by financial firms. These various 
conduct problems over recent years – including PPI mis-selling, derivatives mis-
selling and LIBOR manipulation – have undoubtedly contributed to low levels of 
trust and confidence in the UK banking sector as a whole.  
 

34. In our view, there is a widespread and continuing perception that banks and the 
broader financial services sector are more interested in looking after their own 
interests than those of their customers. For banks to be trusted, they need to 
have cultures which lead to good outcomes for consumers and to banks or as the 
FCA states in the Mission paper “Customers need to know that they can trust the 
firms they deal with and are protected if something goes wrong”.  

 
35. We believe culture and trust will become ever more important over time. In a 

more competitive retail financial services market built around new technologies, 
products will, over time, become more commoditised and price differentials will 
erode. As a consequence, firms will increasingly compete on the basis of trust 
and culture. This is because consumers will only embrace new technological 
developments where they trust the provider – and only those firms with the right 
culture will inspire such trust.   

 
36. However, as noted previously, customers will have to believe that they can trust 

their banks in order to benefit from new innovative online banking services. In 
particular, for consumers to allow firms to access their personal information, 
despite concerns about identity fraud, they will want to feel confident that their 
information is secure and that it will not be misused or passed on to others. 
Consumers will also need to be confident that they can get redress in the event 
of fault by their bank or by a supplier of technology services to their bank. 

 
The role of boards and senior executives 
 
37. We agree that one of the conditions for a well-functioning market is that firms 

and employees should follow clear minimum standards and believe that is a pre-
requisite for establishing a culture of trust.  
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38. The Mission paper notes that on occasions “firms and their employees may have 

incentives to breach minimum standards”. We agree with the FCA that it is the 
responsibility of firms’ own governance, and particularly their Boards, to ensure 
that these standards are maintained and that the FCA does “not substitute for 
the role of firm governance”. 

 
39. Whilst it is early days, we believe that the new SM&CR regime is an important 

development in terms of ensuring that firms take responsibility for their 
regulatory compliance by establishing greater individual responsibility and 
accountability within the regulatory framework.  

 
The relationship between standards and regulatory rules 
 
40. We believe, however, that the FCA could be clearer about whether it views 

following ‘clear minimum standards’ as following the FCA rules or whether, as 
the Parliamentary Commission on Banking Standards suggested, standards sit 
above the regulatory rules.  

 
41. In our view, standards should sit above the regulatory rules. Our concern is that a 

focus on rules can encourage a tick-box mentality to comply with TCF rules rather 
than a focus on what is genuinely in the best interests of consumers. We believe 
that developing a set of standards that sit above the rules could act positively to 
promote such an outlook in the industry.  

 
42. To this end, we believe the FCA should consider working together with relevant 

organisations – such as the Banking Standards Board – to develop this distinction 
and articulate what a set of standards which sit above the rules would look like in 
the financial services sector.  

 
A Duty of Care  
 
43. The Mission paper considers a number of ways – including a Duty of Care and 

incentives – in which to encourage better behaviour by financial services firms’ 
vis-à-vis consumers.  
 

44. A Duty of Care has been proposed by the Financial Services Consumer Panel 
which believes that the culture in financial services could be significantly 
improved if the FCA had a legal duty to make rules specifying what a reasonable 
duty of care is for financial service providers to their retail customers. In the view 
of the Panel, ‘consumers can only reasonably be expected to take responsibility 
for their decisions where firms have exercised a duty of care.’ 

 
45. We are supportive of measures to improve culture within the financial services 

sector and believe that firms should have some form of a Duty of Care to their 
customers. Such a Duty could, in our view, sit above regulations and form part of 
firms’ governance arrangements. We note that the FCA does not believe such a 
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Duty is necessary, but we think further examination of the practical implications 
for the industry and its relationship its consumers is necessary before a decision 
is made.  

 
Positive incentives 

 
46. Finally, we note that the FCA states that its chosen approach “requires the 

regulator to pay close attention to how providers can be given the appropriate 
incentives to do the right thing”. This is an interesting thought, albeit not further 
developed in the Mission paper. We believe it is worthy of further consideration.  
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Condition 3 for a well-functioning market – Well-judged, timely regulation 
 
Key points 
 

 We welcome the FCA’s focus on using competition tools as the most 
effective way to improve outcomes for consumers 

 We support the FCA’s decision to review the Handbook to look again at 
rules which hinder competition and innovation 

 We agree that vulnerable consumers should receive higher levels of 
protection than other groups.  

 
Regulatory interventions that support competition and innovation 
 
47. We believe that promoting effective competition in markets is likely to be the 

best way to improve outcomes for consumers. As we stated in the introduction 
to our response, we welcome the FCA’s willingness to learn from past experience 
and adopt a pro-competition approach, with interventions:  
 

that support competition rather than impose regulatory restrictions on it. So 
when considering market design, we favour interventions that support our 
operational objective to support competition in the interests of consumers.  

 
48. We recognise, however, that “inevitably, as with other tools”, the FCA “may need 

to use a combination of interventions, depending on the underlying causes”. We 
agree that, where markets are not functioning effectively, the complexity and 
multi-faceted nature of the underlying causes will often require a package of 
remedies rather than isolated interventions.   

 
49. As we argue later in this submission, the development of innovative banking 

services based on new technologies has the potential to increase consumer 
empowerment and broaden consumer choice. It is crucial that regulation does 
not inhibit the development of such services, 

 
50. However, as our Future Mission recognises, technological advances can ‘also 

benefit those who want to abuse the market’. We therefore think the FCA should 
consider further its approach to cyber security and how this is reflected in the 
way it seeks to promote competition and innovation in the interests of users. 

 
Review of FCA Handbook 

 
51. As part of the move towards a regulatory approach which supports competition, 

we welcome the FCA’s commitment to identify specific regulations which are 
inhibiting competition. Furthermore, we note the FCA’s comment that some of 
the issues raised in the Mission CP may have implications for the FCA Handbook. 
We welcome its commitment to undertake a review of the FCA handbook to 
reduce the restrictions caused and clarify its rules.  
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52. This is a potentially significant piece of work with the potential to simplify and 
streamline a Handbook which over time has become increasingly complex, 
unwieldy and at times difficult to understand. This work stream should not be 
rushed, but undertaken in a way that seeks to ensure consistency and to limit 
potentially unhelpful unintended consequences.  

 
53. Conduct regulations, however well-intended, have had the effect of discouraging 

innovation, as the FCA recognised in Regulatory barriers to innovation in digital 
and mobile solutions: Banks have found it ‘a challenge to interpret existing rules 
and policies for the use of new technologies or solutions’. They have been 
particularly concerned that failure to comply with the regulations might make 
them liable to sanctions at some time in the future. We therefore believe 
significant scope exists to amend the Handbook in ways that reduce regulatory 
uncertainty and encourage greater competition and innovation. 

 
54. We encourage the FCA to consider, for each rule:  
 

 the intention behind the rule and whether the rule continues to serves 
that purpose or whether the end goal can better be achieved through an 
alternative approach;  

 whether the rule will still be needed or appropriate in an environment 
where new online banking services become far more important; and  

 if the rule is still needed, it can be expressed in a way that is easy to 
understand and that is appropriate for an environment that is 
increasingly online and likely to continue to evolve further as new 
technologies become available. 

 
Vulnerable consumers 
 

55. One of the FCA’s three operational objectives relates specifically to consumer 
protection and the Mission paper discusses how it should interpret this objective. 
We believe that the FCA has a specific role to protect vulnerable consumers and 
agree that, in practice, this will mean giving some consumer groups, in some 
markets, higher levels of protection than others. 
 

56. An important issue raised by the FCA is how we define vulnerability. We agree 
with the FCA that people can become vulnerable at any time in their lives, and 
vulnerability can be temporary, sporadic or permanent. We believe it is 
extremely difficult – and indeed undesirable – to develop a precise definition of 
which particular consumer groups qualify as vulnerable. This is because it could 
lead the FCA to focus resources and energies on particular consumer groups and 
markets to the neglect of problems amongst consumer groups who do not fit the 
precise definition of a “vulnerable consumer”.  

 
57. However, it is likely that consumers who are not well equipped, and who are also 

often on low incomes, are particularly at risk of harm or poor outcomes and less 
able to cope with the consequences. As a result – whilst we believe that the FCA 
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should maintain a flexible regulatory approach with respect to vulnerability – we 
agree that it should prioritise the protection of vulnerable consumers on a low 
income.  
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Condition 4 for a well-functioning market – Users need to be able to take decisions 
based on those elements of price, quality and certainty of outcome that really 
matter to them 
 
Key points 
 

 Complex and opaque pricing structures make it difficult for consumers to 
understand and compare prices and products 

 We welcome the FCA’s focus on examining cross-subsidies in retail 
banking markets 

 We believe cross-subsidies in the PCA market have resulted in poor 
outcomes for many consumers and has also had a damaging impact on 
competition 

 
Complex and opaque pricing structures 
 
58. We believe that this is an extremely important condition for a market to function 

well. We have consistently argued that complex and opaque pricing of retail 
banking products makes it difficult for consumers to understand and compare 
prices and products and such pricing structures contribute to consumers not 
being well engaged and informed. This limits their ability to drive competition in 
large parts of the retail banking market with the result that competitive forces – 
driving choice, innovation and service quality – are weak. 
 

59. Consistent with our pro-consumer and pro-competition philosophy, we think 
that the pricing of retail banking products should be simple, fair and transparent. 
Whilst we acknowledge it is likely – for a variety of reasons – that the pricing of 
retail banking products will be more complex than the pricing structure of many 
other consumer goods and services, we believe that price complexity and lack of 
price of transparency, results in large part from providers opting for complicated 
and opaque charging structures and fees.  

 
60. We therefore welcome the FCA's identification of ways in which the market-wide 

pricing of retail banking products adds to complexity and opacity and may not 
deliver good outcomes for many consumers – for example research has shown 
that many consumers focus on the 'here and now' and opt for the lowest price in 
the short term. Firms may design products that take advantage of this 
psychology.  

 
Cross-subsidies and the PCA market 

 
61. As discussed in the introduction of our response, we welcome the FCA’s focus on 

looking at how cross-subsidies affect the dynamics of particular retail banking 
markets. With respect to the personal current account market, we understand 
that the FIIC model serves some consumers extremely well, namely those 
consumers who do not go overdrawn and/or do not have large positive credit 
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balances. But other consumers are not so well-served and can end up subsidising 
free provision for others.  

 
62. The FIIC model is only sustainable as a result of these cross-subsidies between 

consumers. So although we agree with the FCA that some degree of cross-
subsidy is inevitable, we believe cross-subsidies have become central to how the 
PCA market works.  

 
Impact on particular groups of consumers 
 
63. Furthermore, the cross-subsidies in PCAs are opaque, given that the pricing 

structures, particularly around authorised and unauthorised overdraft charges, 
are themselves opaque. The resultant lack of price transparency, particularly 
because of the absence of headline fees under so-called free banking, makes it 
difficult for consumers to shop around or compare products. It is unsurprising 
that, as a result, switching levels remain low, despite the introduction of CASS.  

 
64. We believe that this results in poor outcomes for particular groups of consumers 

as genuinely free banking for some consumers is subsidised by charges and fees 
borne by others. This is likely to include consumers who are less affluent, have 
lower levels of financial capability and who are the least likely to switch.  

 
65. Equally important, however, is the impact on competition and the ability of new 

entrants to enter the market at a scale necessary to justify the significant 
investments required to enter this part of the retail banking market.  

 
66. This is because entry would require new firms to either adopt the same model as 

the incumbent banks – whereby free accounts for consumers in credit are 
subsidised in part through opaque charges on items such as overdrafts – or to 
rely upon large cross-sales of other retail products off the back of entry into the 
personal current account market. The former is unappealing whilst the latter is 
difficult, given that building such a ‘relationship’ takes time. 
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Condition 5 for a well-functioning market – The ability to switch, at an appropriate 
cost, to products and firms that better meet their needs 
 
Key points 
 

 The ability to switch easily is central to a well-functioning market and is 
essential to drive competition and good consumer outcomes 

 Switching levels in many retail markets – particularly the OCA market 
remain low – although this reflects a variety of factors  

 Regulatory uncertainty – where possible – should not hinder firms 
adopting digital and mobile solutions which could make opening 
accounts and switching far easier 

 
67. A key driver of effective competition in a market is consumers’ ability to exercise 

choice. If consumers can switch easily between different products and providers, 
firms will have strong incentives to improve the products and services they offer 
to retain and attract customers. As a result, the ability for consumers to switch 
easily and with confidence fosters competition in a market.  
 
Switching levels particularly in the PCA market are low 
 

68. Switching levels in large parts of the retail banking market, particularly the PCA 
market remain low. We believe that this primarily reflects some of the factors we 
discussed under condition four in the previous section of our response, rather 
than the absence of an effective switching service for PCAs.  

 
69. We supported the introduction of CASS, but continue to believe that serious 

consideration should be given to the introduction of account number portability 
(ANP), facilitated by a movement towards a shared payments infrastructure. This 
would enable fairer and more open access to key payment systems, as well as 
creating a more effective, quicker and more reliable switching service. 

 
70. In our view – the existence of other significant barriers to switching does not 

diminish the importance of establishing an effective switching process – it is an 
important element of a well-functioning market. But it does mean as the FCA has 
previously stated “that simplifying and speeding up switching in isolation can 
only have a limited impact on switching volumes”.   

 
71. The use of digital signatures or equivalent solutions should make it easier to 

open new accounts or to switch between accounts – which have the potential to 
significantly increase competitive forces in the retail banking market. As a result, 
we believe a priority area for the FCA as part of its work on ensuring well-
functioning markets should be to streamline the switching process and ensure 
that it becomes easier for firms to offer digital and mobile services in this area.  
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72. For example, with respect to establishing an effective switching service, we note 
that opening new, or switching between, deposit accounts or current accounts 
can be difficult for some consumers because of anti-money laundering (AML) and 
anti-fraud requirements.  

 
73. Whilst innovative solutions exist, the FCA’s own feedback in FS16/2 Feedback 

Statement on Call for Input: Regulatory barriers to innovation in digital and 
mobile solutions indicated that “requirements in the Money Laundering 
Regulations 2007 create barriers to the use of digital and mobile solutions for the 
purposes of Customer Due Diligence (CDD)”. The FCA went on to say that “while 
current CDD practice focuses primarily on physical documentation, firms are able 
to take a risk-based approach to meeting their obligations, as these regulations 
do not explicitly prohibit the use of digital solutions”. 

 
74. Whilst this clarification is helpful it does not remove regulatory uncertainty. As a 

result we believe the FCA should consider offering positive guidance in this area.  
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Condition 6 for a well-functioning market – Genuine rivalry between firms to 
provide consumers with better products and services 
 
75. As we said in the introduction to our response, whilst we see all six conditions of 

the FCA’s conditions for a well-functioning market as important, we regard the 
sixth condition, genuine rivalry between firms, as crucial.  
 

76. However, the large incumbent banks dominate the PCA market and payment 
systems, and as a result, continue to dominate other parts of the retail banking. 
We believe that banks with higher market shares may have weaker incentives to 
lower prices or improve quality/innovation than a bank with a smaller market 
share. Furthermore, we believe that the large incumbent banks have a rational, 
collective interest in maintaining the status quo. This is because their domination 
of PCAs: 
 

 allows them to maintain long-term customer relationships through PCAs, 
and opportunities to cross-sell other retail financial products to their PCA 
customers;  

 provides them with significant amounts of low-cost sticky funding; and  
 perpetuates barriers to entry and, perhaps most importantly, to 

expansion, given the low level of switching in PCAs. 
 

We note that the FCA working together with other regulatory bodies has 
already done a great deal of important work to lower barriers to entry. We 
hope that the FCA will continue to focus on levelling the playing the field 
between the large incumbent banks and others.  
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About Which? 
 
Which? is the largest consumer organisation in the UK with more than 1.5 million members and 
supporters. We operate as an independent, a-political, social enterprise working for all 
consumers and funded solely by our commercial ventures. We receive no government money, 
public donations, or other fundraising income. Which?’s mission is to make individuals as 
powerful as the organisations they have to deal with in their daily lives, by empowering them to 
make informed decisions and by campaigning to make people’s lives fairer, simpler and safer. 
 
Summary 

We welcome the opportunity to respond to the Financial Conduct Authority’s (FCA) proposed 
mission document. We agree that it is valuable for the FCA to gather in one place a clear view 
of how it interprets its objectives in the face of future challenges, the tools it uses to regulate 
and how those tools fit together. It is important that the FCA clearly communicates and explains 
its approach so that it is well understood by all its stakeholders, including consumers of financial 
services and products. 

Which? recognises and welcomes the FCA’s focus on ensuring there is an appropriate degree of 
protection for consumers in financial services, and its approach to defining harm and deciding 
when and how to intervene. However, the FCA could strengthen and build on its mission 
document by increasing its consumer focus. In particular, the mission document should identify 
good consumer outcomes in the markets the FCA regulates and use these to anchor and 
prioritise the FCA’s work programme. This approach, focusing on good consumer outcomes, 
should also be used to measure and communicate the impact and success of the FCA’s 
interventions. It will also help the FCA to identify and remove poor interventions that are 
actually causing consumer harm.  

A consumer-focused approach is essential if the FCA is to drive culture change in a financial 
services industry with a history of significant failings and of not treating its customers fairly. The 
FCA should reinstate its work on banking culture, reconsider and examine the role that 
corporate culture plays in how banks treat their customers, and explore ways to incentivise 
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banks to engage actively with customers and to ask what consumers’ wants and expectations 
are. 
 
We broadly agree with the FCA’s approach to vulnerable consumers. Vulnerability can arise for 
a wide range of reasons – specific groups of consumers may be vulnerable because of their 
inherent characteristics, or consumers can be made vulnerable in specific transactions – and 
this should be a factor in considering what protection consumers need. We are pleased that the 
FCA has committed to look further at consumers using unarranged overdrafts and we would like 
to see measures put in place to encourage the banks to shift to a more consumer-focused 
approach. This could be considered as part of a review of banks' customer focus. 

We agree that effective redress arrangements are critically important in rebuilding trust in 
markets by providing protection for consumers when things go wrong. Redress schemes should 
focus not only on resolving individual complaints but also on driving improvements in firms’ 
internal systems for complaints handling, as well as reducing the causes of complaints. The FCA 
should seek to maximise these benefits when designing and implementing redress schemes, 
and acknowledge the important role of complaints data in a consumer-focused approach to 
regulation. The FCA should improve its collection and analysis of data from redress schemes 
and make that data publicly available to at least the level of detail that the FOS publishes case 
data. 

However, complaints-led redress is sometimes not sufficient to provide redress from 
widespread, systemic failings in a market, and a more pro-active approach by firms is needed. 
Which? advocated this in respect of mis-sold PPI, and we were disappointed by the FCA's 
continued approach to rely on a complaints-led approach despite it not being clear to 
consumers that they may have cause to complain. The FCA should amend its mission document 
to note the specific potential for pro-active redress schemes to deliver effective redress in cases 
of widespread failure and a high hurdle for consumers knowing whether they have cause to 
complain. 

Which? welcomes the FCA’s approach to the effectiveness of disclosure in leading to good 
consumer outcomes. While information disclosure remedies are often proposed by regulators, 
our work on demand-side remedies found that these remedies may not always be effective, and 
can sometimes be harmful. The FCA should take a more rigorous approach to designing and 
testing interventions, including disclosure remedies, as well as reviewing existing disclosure 
requirements and removing them when they are not effective. We agree with the observation 
that consumers rely on heuristics to make decisions. In particular, we do not believe that 
disclosure of terms and conditions significantly informs consumer choices. Remedies should 
rather be aimed at requiring firms to actively identify and draw attention to unexpected terms 
and conditions that would be likely to affect a consumers' decision. 

Finally, there is a strong case for the FCA to be more transparent about its enforcement actions 
in a way that allows consumer groups such as Which? to scrutinise their effectiveness. We 
would like to see better information about cases (formal or informal) when they are opened, 
progress updates, and findings and results when they are closed, regardless of whether any 
action is taken. At present, the information is not available pro-actively, and the FCA has on 
occasion refused to provide such information when asked. Without this, we are unable to 
assess whether the outcome the FCA has achieved is actually a good one for consumers. 
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Focusing on consumer outcomes 

Which? does not believe that the regulator should set or control consumer outcomes. We are 
strongly in favour of the regulator promoting and facilitating competitive markets, and we 
support the overall intention in Section 11 of the mission document to ‘take a pro-competitive 
approach to regulation’. Competitive markets can and often do deliver the best consumer 
outcomes – when they work well. But as the FCA notes, financial services markets do not 
always work well, and there have been a series of failures over the years from mis-selling to 
market manipulation and financial fraud.    

The risk of these types of market failures has not gone away. Indeed, the future challenges the 
FCA identifies: technological innovation, increased personal responsibility for financial decisions 
in contexts where this might not be appropriate, product complexity and the increasing number 
of firms within the regulator’s remit; are likely to make it more difficult to rapidly identify 
potential market failures and prevent consumer harm. Framing its mission document, and 
consequently its objectives and work programme, in terms of consumer outcomes will help the 
FCA address this, and a number of other challenges it identifies in its mission document.   

Consumer outcomes and the competitive process 

In its 2016/17 business plan, the FCA sets out a series of outcomes against which it intends to 
measure its success. The FCA also lists a set of consumer objectives on its website, in relation 
to firms’ fair treatment of customers. Which? welcomes the FCA’s move towards this outcomes-
based approach. However, we do not consider that those the FCA has identified are really 
consumer outcomes. Many are inputs into the competitive process (e.g. “firms compete on clear 
costs”, “consumers have the information they need”), or are requirements placed on firms by 
the regulator (e.g. “where consumers receive advice, the advice is suitable and takes account of 
their circumstances”). 

While it is right that the regulator focuses on the competitive processes in the markets it 
regulates and seeks to ensure that these are working as effectively as possible, this cannot and 
should not be at the expense of a focus on consumer outcomes. Indeed, there is a risk that a 
focus on the competitive processes without a clear line of sight to the consumer outcomes that 
will be delivered, will fail customers.    

We believe this is the trap that the Competition and Markets Authority (CMA) fell into in its 
inquiry into personal current accounts. The CMA identified adverse effects on competition 
resulting in consumer harm to specific consumers – namely unarranged overdraft users and non 
engaged consumers who are less financially sophisticated and/or less confident in using the 
internet. The CMA’s initial remedies were all aimed at improving the competitive process – all 
10 initial remedies were related to switching – and the CMA did not choose to consider 
measures to control outcomes, such as directly constraining charges for unarranged overdrafts.  
However, it was clear to Which? that measures to improve switching were unlikely to 
comprehensively address the harm faced by unarranged overdraft users, when the CMA’s own 
evidence implied that consumers in credit have low incentives to switch and heavy overdraft 
users are very unlikely or unable to switch. The CMA focused on the competitive process at the 
expense of consumer outcomes. 
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Although the CMA developed its thinking to some extent in the light of our and others’ 
submissions, and introduced some prompt and control measures aimed at assisting customers 
at risk of breaching their overdraft limit, we remain unconvinced that the CMA’s remedies will 
provide an effective means of addressing the identified harm. We set out our views in greater 
detail in our letter to Andrew Bailey on 7th July 2016, and we welcomed his response and the 
FCA’s commitment to examine this issue further in the context of its work on high cost credit. 

Process to identify good consumer outcomes 

To identify the consumer outcomes that really matter to consumers, the FCA should engage 
directly and indirectly with consumers, building on its existing research and engagement work.  
It should also use intelligence from other sources, such as complaints data, to understand what 
issues are high on consumers’ agenda. This engagement should be on-going and refreshed 
regularly to capture the changing expectations of consumers over time, something that is likely 
to be highly relevant given the pace of technological change and innovation in financial 
services.   

By finding out what is important to consumers at a point in time, rather than what is important 
to the regulated firms or even the regulator, the FCA can ensure that all its interventions, 
including those aimed at improving the competitive process, can be mapped onto the outcomes 
that consumers want in the market.  

Prioritising action 

Once the FCA has identified the key outcomes that consumers value it should then collate the 
data needed to measure whether these are being delivered, or whether sufficient progress is 
being made towards their delivery for the regulator to be confident that consumers’ needs will 
be met in a timely way. This will expose areas of potential detriment and should allow earlier 
consideration of interventions and swifter, more targeted action compared to a reactive 
approach that waits until significant harm has been caused.  

This key issue - the FCA’s understanding of how well a market is delivering consumer outcomes 
– should be factored into the intervention framework described in Section 5 of the mission 
document as well as being used to inform the prioritisation of the FCA’s overall work 
programme.  

Designing, testing and reviewing interventions 

Consumer outcomes must be central not only to decisions on when to intervene but also to the 
design of interventions. A review of demand side remedies commissioned by Which?, and 
conducted by Amelia Fletcher, found that regulators and competition authorities have been 
inclined to impose demand side remedies in particular without sufficient assessment of their 
impact and the potential for unintended consequences. In some cases this has actually harmed 
consumers interests. For example, the CMA’s inquiry into the energy market found that 
interventions made by Ofgem in the retail energy market actually harmed the competitive 
process in that market, and thus harmed consumers’ interests.  

Which? would like to see a more rigorous approach to designing, testing and reviewing demand 
side interventions that is firmly rooted in consumer outcomes. First, by establishing a clear view 
of the consumer outcome that the remedy is designed to achieve, the impact of that remedy 
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can be tracked and monitored for effectiveness. If it is ineffective, or even causing harm, it can 
be modified or removed. This focus on consumer outcomes is missing from the approach 
described in Section 10 of the mission document, in which the FCA says it wants “all parties to 
be able to clearly track FCA action from harm to causes identified to interventions”.  The FCA 
should strengthen their approach, by allowing all parties (especially consumers and consumer 
groups) to be able to track interventions to consumer outcomes.   

Second, where testing and trialling is possible, regulators should not avoid this, especially not 
on the grounds of costs. The real cost to consumers comes from ineffective or harmful 
remedies, so more widespread testing is critical if regulators are to avoid imposing those that 
may actually cause harm or may be ineffective. This may lead to fewer demand side remedies 
being imposed, but those that are, should be more effective. Which? welcomes the work that 
the FCA has started to do in this area, for example on insurance renewals and in the remedies 
that have been implemented following the cash savings market study. The FCA is well 
positioned to continue to lead this work.   

Where it is not possible to conduct meaningful tests before the introduction of a remedy, there 
should be clearly defined review points where the effectiveness of the remedy in achieving the 
desired consumer outcome is reviewed, and there should be a presumption that remedies that 
are not proving effective will be removed.   

Third, we would like to see greater innovation in the design of remedies and the process for 
finding solutions opened up to more actors, including private actors and intermediaries.  
Examples of this could be by establishing open data and APIs for consumer information, using 
prize funds or through payment by results. 

Finally, it is important that the FCA does not reach for demand side remedies as an automatic 
default, simply because they are easier and less costly to impose than supply side remedies 
based on competition policy. A rigorous approach to demand side remedies will recognise the 
limits to what demand side remedies can achieve and allow the FCA to identify where consumer 
protection via a supply side remedy is needed or that an intervention cannot be designed that 
would improve the situation.   

Measuring success and communicating impact 

With an understanding of good consumer outcomes and effective mechanisms for monitoring 
and reporting on progress towards those outcomes, the FCA will be better placed to explain and 
judge the real impact of its work.   

Often regulators have tracked success by measuring indicators of the competitive process, for 
example switching levels, the number of entrants into a market, or the levels of investment or 
regulated returns. These measures are important, but they are not always meaningful to 
consumers, consumer bodies or politicians. Measuring and explaining progress and how work 
contributes to good consumer outcomes can reduce the risk of consumers or politicians losing 
patience and calling for or actually intervening in a way that is in fact unhelpful or harmful. 

The FCA needs to do much more to measure the success of its work. It is important to note 
with concern the findings of a report by the NAO on mis-selling and redress published in 
February 2016. The report states: “the FCA does not evaluate its chosen redress schemes 
formally, making it hard to assess whether schemes achieve their intended outcomes”.  As a 
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consequence, the NAO stated that the FCA “cannot be confident that its actions are reducing 
the overall level of mis-selling”.   

Driving culture change in financial services 

The financial services industry has a history of significant failings and of not treating its 
customers fairly. When confronted by those failings, the industry has not responded in a way 
we would expect if it had a customer focused culture. For example, Which? first raised concerns 
about problems in the PPI market in 1998, and for many years published research highlighting 
the multiple failings of firms, including the fact that they continued to sell PPI long after 
concerns were raised. The response of the industry was not to accept the consequences of its 
actions and put things right, but rather to seek to limit its liability for PPI complaints. Some 
banks and their trade association, the British Bankers Association took action to resist dealing 
with complaints fairly and delayed the payment of redress to consumers. They first objected to 
the Competition Commission’s ‘point of sale’ remedy in 2009 and then requested a judicial 
review of the FSA’s policy statement in 2010.  

The FCA should explore further the reasons why banks have shown such an absence of 
customer focus, concentrating on the role that corporate culture plays in this. In this context, 
we are disappointed that in 2015, it appeared as though the FCA dropped its plans to carry out 
further work on the culture of banks. 

The FCA should reinstate its work on banking culture, and explore ways to incentivise banks to 
engage actively with their customers and foster a culture at all levels of the business that 
continually asks what consumers want and how they would expect the firm to act. 

Vulnerable consumers 

Which? broadly agrees with the FCA’s approach to vulnerable consumers. Vulnerability can arise 
for a wide range of reasons – specific groups of consumers may be vulnerable because of their 
inherent characteristics, or consumers can be made vulnerable in specific transactions. We 
agree that this should be a factor in considering what protection consumers need. 

For example, in our responses to the CMA’s banking inquiry, we argued that users of 
unarranged overdrafts may be vulnerable because they are in financial distress and effectively 
they self-identify to the bank as being vulnerable by their use of the product. The response of 
the banks, which is to charge excessively high fees that cause significant consumer detriment to 
this group of consumers, is evidence of a sector that does not have a culture of treating 
consumers fairly. An alternative response of denying any credit to these consumers would also 
be harsh and unwarranted and would not accord with a consumer-focussed culture.   

To shift the banks’ culture towards one that treats its consumers honestly and fairly, Which? 
proposed a package of remedies for the CMA to consider, including: 

• considering equating unarranged overdraft charges with those for arranged overdrafts 
• improved consumer challenge in the banks decision making 
• increased clarity for consumers about the ‘deal’ for unarranged overdrafts 
• improved clarity on buffer zones and other flexible mechanisms to allow customers to 

manage their overdrafts 
• measures to support customers in financial difficulties  
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• putting consumer outcomes at the heart of service quality metrics 
 
We also proposed that the CMA required banks to make better use of prompt and control 
measures to give consumers better control over their accounts, which it did. 

We are pleased that the FCA has committed to look further at the harm caused by unarranged 
overdrafts. We welcomed the specific market intervention the FCA made to cap the cost of 
payday loans, and would like to see the FCA take a strong approach to directly constrain 
unarranged overdraft charges. More generally, we would also like to see measures put in place 
to encourage the banks to shift to a more consumer-focused approach. The FCA should 
consider the banks’ treatment of vulnerable consumers as part of a review of banks' customer 
focus.  

We agree with the FCA’s overall view that people can become vulnerable at any time. The risk 
of substantial harm is not only greater for particular groups of consumers, but also for 
consumers in particular situations. For example, in our recent super-complaint to the Payment 
Systems Regulator, we highlighted how consumers can be vulnerable when in the situation of 
transferring large sums of money from one bank account to another. The PSR acknowledged 
the considerable consumer harm caused when people are tricked into transferring money to a 
fraudulent account, identified evidence to suggest that the scale of the problem may be 
significant, and concluded that the prevalence of these scams is likely to increase. 

While the FCA recognises that it will need to give some groups of consumers higher levels of 
protection that others, we are disappointed that consumers vulnerable in the situation of 
making large payments via bank transfer are not given the same protection as, for example, 
consumers who are making payments using other methods, such as debit or credit card 
transactions. We proposed that banks be required to take new measures and greater liability for 
losses, to ensure consumers are better protected when they have been tricked into making a 
bank transfer.  

The PSR agreed that banks could to do more to protect their customers: they need to improve 
the way they respond to bank transfer scams, and do more to identify fraudulent payments. 
The PSR has proposed a package of work for the industry to take forward, developing common 
standards to collect data, an approach to responding to instances of reported scams, and 
proposals for better sharing of information.  

Which? notes that the FCA’s preferred approach to conduct regulation is preventative, which 
involves the regulator looking at how providers are given the right incentives to act. Which? 
remains concerned that until banks are required to take more responsibility and liability for 
consumer losses where the consumer has been scammed into authorising a payment, they 
have little incentive to develop the mechanisms and systems to spot high-risk payments and 
prevent bank transfer scams. 

The FCA acknowledges that wealthy consumers may be vulnerable to financial scams, and 
highlights its work to protect consumers through educational campaigns. With scams being 
increasingly sophisticated, this approach of relying on educating consumers to protect 
themselves will only go so far. 
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A duty of care 

Which? shares the view of the Financial Services Consumer Panel (FSCP) that firms are still 
failing their consumers, despite the obligation on firms to treat customers fairly (TCF). We also 
note that the risks of further failings may be increasing given emerging trends such as 
technological innovation, increased personal responsibility for financial decisions, product 
complexity and the increasing number of firms within the regulator’s remit.   

As we have outlined above, it is our view that the continued failings of financial firms arise from 
a culture that is not sufficiently consumer focussed. Firms that considered consumers 
throughout their decision-making processes would never make some of the decisions we have 
seen that have led to widespread consumer harm. It is therefore clear that the FCA needs to 
address the absence of a consumer focussed culture within financial services firms. 

The FSCP suggests that imposing a duty of care would engender long-term cultural change in 
financial services providers. However, it is not clear why the FCA cannot tackle the underlying 
causes of poor consumer outcomes in financial services under the existing TCF obligation along 
with its general duties. We agree with the FSCP that the causes of poor consumer outcomes are 
not yet being effectively tackled, and the FCA should act now to apply the TCF obligation more 
strongly in financial services.  

We recognise that the TCF obligation has no clear legal significance outside of public law, but 
that a duty of care, on the other hand, has a very clear legal meaning: namely that the parties 
have a sufficiently proximate relationship and it is foreseeable that certain losses will flow if the 
bank (in this case) does not exercise “reasonable care”. The introduction of a duty of care 
would therefore make it easier for a consumer to make out professional negligence and so 
claim damages. 

The FCA should reinstate its work on corporate culture in financial services firms, and consider 
the potential benefits and impacts of introducing a duty of care as part of this work. Should a 
duty of care assist the FCA to improve consumer outcomes, or strengthen consumers’ rights, 
we would not object to its introduction. 

Effective consumer redress 

We agree with the FCA that effective redress arrangements are critically important in rebuilding 
trust in markets by providing protection for consumers when things go wrong, not least 
because of the repeated and widespread failings of the sector over the past decades. To do this 
well, such schemes need to be designed with three key benefits in mind. 

First, they need to deliver effective redress to individuals in cases where services go wrong. 
This benefits all those individuals who complain to an Ombudsman where the scheme is 
complaint driven, or all those individuals who are contacted by firms where they are required to 
do so as part of a redress scheme. Second, the complaints information gathered by redress 
schemes should be used to help drive improvements in firms’ internal systems.  This brings 
benefits to a larger group of people, i.e. all those who have cause to complain to the firms, and 
is in line with the FCA’s view in Section 7 of the mission document that “effective, accessible 
and trusted internal complaints systems operated by firms themselves are of fundamental 
importance to treating consumers fairly”. Third, information about the issues consumers are 
complaining about can be used to identify systemic consumer issues. This is a valuable source 
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of information for the FCA in identifying the outcomes that matter to consumers at any point in 
time, and prioritising action to address those outcomes. This type of action benefits the greatest 
number of consumers by driving improvements across entire sectors.   

In designing and implementing redress schemes and in its work with the FOS, the FCA should 
seek to maximise these benefits fully. The FCA’s mission document should acknowledge the 
important role of complaints data in a consumer-focused approach to regulation, particularly 
with regards to the ability to evaluate outcomes. 

To maximise the benefits of redress schemes in helping identify trends and emerging consumer 
concerns, as well as to measure the impact of such schemes on consumer outcomes, the data 
collected through the schemes should be made transparently available to interested parties, 
such as Which?. The FCA should improve its collection and analysis of data from redress 
schemes and make that data publicly available to at least the level of detail that the FOS 
publishes case data.  

Pro-active redress schemes to tackle systemic failings 

There are some circumstances when complaints driven redress schemes may not be sufficient 
to remedy the harm that has arisen from widespread, systemic failings in a market. This is most 
likely when the failing goes back over a long period of time and it is not clear to consumers that 
they may have cause to complain. In those circumstances, the firms are better placed to know 
what customers, or groups of customers are most likely to have suffered harm and so redress 
schemes should place the requirement on the firms to identify and contact all affected 
customers and proactively offer redress, rather than relying on consumers to complain. 

In addition, where the failing has been very widespread and a very large number of consumers 
have been affected, case-by-case consideration of such each individual complaint can be very 
resource intensive and inefficient. This means that a case-by-case approach is not the best way 
to deliver effective timely redress to consumers who have lost out in cases of widespread mis-
selling. 

In our response to the FCA’s consultation on its proposal to introduce a time bar on redress 
claims for mis-sold PPI, Which? argued that the complaints driven approach has not been 
successful in the case of PPI mis-selling, and that a more pro-active approach, placing 
responsibility with firms for identifying consumers entitled to redress, was needed.  

To guard against similar issues in the future, the FCA should amend its approach in its mission 
document to note the specific potential for pro-active redress schemes to be more effective in 
delivering redress to consumers where failures have been widespread and the hurdle for 
consumers knowing whether they have cause to complain is high.  

Claims Management Company costs 

The emergence of Claims Management Companies (CMCs) to address a failure of the redress 
scheme in cases of widespread mis-selling, such as PPI mis-selling, is evidence that financial 
services providers could do much more to find these customers in the first place. If the banks 
were sufficiently pro-active in finding customers and providing redress, there would be no 
market for CMCs. 
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By seeking out consumers who may have reason to complain, CMCs increase the overall 
number of consumers receiving redress. However, by taking a significant percentage of the 
overall redress payment when they are successful, they reduce the potential amount individual 
consumers could have received had they complained directly to the scheme. In line with our 
view that firms should be more proactive in seeking out such consumers, Which? proposes that 
firms should be made liable for paying the CMCs’ costs where the consumers’ claim is 
successful, as we set out in our April 2016 response to the Ministry of Justice’s consultation on 
proposals to cap CMC fees. This would place an incentive on the firms to seek out the 
consumers before CMCs find them and offer the redress directly, thus reducing the overall costs 
to the firms. When the FCA takes over the regulation of CMCs, it should consider changing the 
incentives on firms to offer proactive redress, by making them liable for CMCs cost when they 
are at fault. 

The role of disclosure in consumer choices 

Disclosure of information by firms is a remedy that is often proposed by regulators as a means 
of improving the ability of consumers to play an active role in markets. This approach is based 
on the assumption that if consumers have more/better information they will make better 
choices. Such remedies are also often simple to impose, for example by requiring information to 
be presented in a different way. However, our review of demand side remedies found that, 
because the reasons behind consumer inactivity are usually deeply rooted, remedies of this type 
may not always be effective, and can even be harmful. 

While supplying more information to consumers can help to tackle consumer detriment, in 
many cases it is not enough. For example, we found it is hard to increase how much consumers 
search for better deals simply by providing more information. Such remedies can also fail 
because of the way they are implemented by market participants, and they can even make 
things worse for consumers. For example, forcing current suppliers to provide information about 
alternative suppliers can lead consumers to trust their current supplier more, and become less 
likely to switch, while poorly designed remedies can provide consumers with too much 
information or too many options.  

We agree with the observation in Section 9 that consumers rely on heuristics to make decisions. 
For example, we do not believe that disclosure of terms and conditions, even if simplified, 
significantly informs consumer choices. Instead, remedies aimed at ensuring that consumers 
understand terms and conditions should be focused on requiring firms to actively identify and 
draw consumers’ attention to any unexpected terms and conditions that would be likely to 
affect a consumers’ decision. 

The FCA recognises that consumers focus in on headline returns or other upfront product 
features and do not take account of associated contingent charges like early exit charges. In 
our response to the FCA’s consultation on its proposed handbook changes to reflect the 
introduction of the Lifetime ISA, we highlighted the risk posed by the 25% early withdrawal 
charge, the impact of which may not be understood by the consumer. We proposed that sellers 
must be responsible for communicating when the withdrawal charge applies, and highlight to 
investors that the charge will remove more than just the government bonus, and that therefore 
consumers should be cautious when considering the LISA as a savings product. 

In its mission document, the FCA also notes that risk warnings can be ineffective if delivered 
too late in the sales journey. If firms get customers bought in to the benefits of a product, 



 
 

 11 

 

before giving them the risks or downsides, these warnings are unlikely to get through to 
customers and so will be ineffective. In 2015, Which? welcomed the introduction of the 
requirement for firms to give appropriate retirement risk warnings to consumers. However, our 
research found a variation in how well these risk warnings were communicated. While some 
firms delivered the warnings during the initial communication, others relied on follow up 
paperwork, which we are concerned might be missed. The FCA’s own supervisory interactions 
also identified good, poor and non-compliant practice. In 2016, the FCA’s updated rules and 
guidance only required firms to deliver risk warnings after the consumer has made the decision 
of how to access their pension savings. We proposed that risk warnings should be given 
verbally, and during the initial communication, where possible. 

The FCA should take a more rigorous approach to designing and testing interventions, including 
disclosure remedies, and consider behavioural insights as part of this approach. The FCA should 
also review existing disclosure requirements to see if they are effective and remove them where 
they are not. 

In 2014, Which? called on the FCA to require insurers to show customers their previous years’ 
premium at renewal, recognising that detailed information about premiums, without specifying 
what was previously paid, was neither prompting nor incentivising consumers to shop around. 
People who renewed their insurance with their existing provider often faced significant premium 
increases. We were pleased to see the FCA test, then introduce, new requirements on insurers 
last year. 

Transparency of enforcement cases 

There is a strong case for the FCA to be more transparent about its enforcement actions in a 
meaningful way that allows consumer groups such as Which?  to scrutinise the effectiveness of 
such actions.  

We recognise that enforcement can involve a formal decision taken by the regulator, or be less 
formal where the regulator can accept certain commitments from a firm in lieu of taking them 
to court or exercising formal enforcement powers. We also recognise that investigations may or 
may not lead to any enforcement action or commitments, and sometimes cases are settled on 
an even less formal basis. In that context, we note the FCA’s use of private warnings. 

We are interested in the broad scope of ‘enforcement’ actions, which could include:  

• An agreement (or commitments) to cease the behaviour that is causing the breach of the 
law or regulations. 

• Putting consumers back where they would have been without the breach: this might involve 
ensuring that consumers who were affected receive appropriate redress where possible. 

• Creating a deterrent effect for the firm that has been responsible for the breach by 
punishing the firm for the misbehaviour: this could be in the form of a financial penalty, a 
requirement to pay additional redress to consumers, a public statement of the breach which 
would damage reputation, or other actions beyond those necessary to just stop the breach. 

• Creating a wider deterrent effect by showing other firms the potential consequences of a 
breach: this requires firms to be able to see and understand the actions of the regulator. 
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Our interest stems from ensuring we represent the consumer voice and making sure there is a 
balance in the arguments between operating a workable enforcement regime, the interests of 
businesses and the interests of consumers.  

Regardless of how formal the action, in order to be able to judge whether enforcement action is 
effective, and to be able to hold regulators to account for their use of their enforcement 
powers, sufficient detailed information needs to be made publicly available on each case. This 
would allow consumer bodies like Which? to understand the decision made by the regulator, the 
reasons for the decision and why the outcome is appropriate.  

Without such transparency, in informal settlements of cases in particular, the results often 
appear to have been negotiated between regulators and firms behind closed doors. We 
recognise that there may be benefits to all parties in avoiding formal, resource intensive action, 
and informal settlement and commitments in lieu of action, can be the right outcome. However, 
there are significant downsides to this course of action, notably when regulators do not publish 
details of how less formal commitments were agreed or why they consider them sufficient in 
each case. The details of what the firm did wrong are often hidden, with it a condition of 
settlement that full details are not released. As a result, it is not possible for Which?, or any 
other body, to assess whether the commitments are indeed sufficient, or whether consumers 
have received redress where relevant.  

Given the asymmetry of information that exists between a firm and a regulator, and the 
pressure of work and the finite resources that the regulator has, there is a danger that 
regulators will accept commitments that are less than ideal, compromising too much on the 
remedies required, and agree to withhold details of findings that rightly should be published.  

Which? would like to see greater transparency of FCA enforcement actions, including better 
information about cases (formal or informal) when they are opened, progress updates as they 
progress, and findings and results when they are closed, regardless of whether any action is 
taken. The FCA’s current practice falls short of such an approach. Information is not available 
pro-actively, and the FCA has on occasion refused to provide such information when asked.  For 
example, in November 2015 Which? asked for more detail behind two press releases about 
investigations into payday loan firms CashEuronet and Dollar. The FCA refused to provide the 
requested information, including whether the firms has been fined or punished by the regulator, 
or how the FCA interpreted consumer detriment in this case. 

Without such information, we are unable to assess whether the outcome the FCA has achieved 
is actually a good one for consumers. This lack of transparency risks undermining confidence in 
the FCA’s enforcement actions. 

 

Richard Piggin, Campaign Manager, Which?, 2 Marylebone Road, London NW1 4DF 
richard.piggin@which.co.uk 020 7770 7545  
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FCA CONSULTATION: OUR FUTURE MISSION 
A WMA RESPONSE 

 
Introduction  

The WMA welcomes the invitation to respond to the FCA consultation on its Future 
Mission. We strongly support sound regulation well formulated to meet the diverse 
requirements of the financial services industry, and especially of the consumers of its 
products and services.  Working closely with regulatory and other authorities to achieve 
this objective serves important purposes and has underwritten our approach to this 
consultation, which we believe is timely and useful in a period of considerable change. 
Our contribution follows in the responses to the questions below and we hope it is 
helpful.   
 

Q1: Do you think our definition of a well-functioning market is complete? What 
other characteristics do you think we should consider? 

The definition is a very wide ranging catch-all designed to cover a maximum set of 
possibilities.  This is unsurprising given the strategic nature of the objective in FSMA.  It 
is difficult in these circumstances to envisage a need to add characteristics.  But at retail 
level a critical test of well-functioning markets is the degree to which they inspire 
confidence on the part of the average private investor to invest rather than simply hold 
assets in cash.  It has been said for example that on average 80% of all ISAs sold are 
cash ISAs. Trust in the system is very important in this context, especially since the 
financial crash and and subsequent scandals, and still needs to be restored for the 
general public.  A truly well-functioning market is a place for price discovery and effective 
resource allocation on the basis of a large number of participants at all levels. There is 
some way to go in the UK to maximise the conversion of retail savings into investments 
and establish in the minds of retail consumers that the markets are sufficiently honest, 
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transparent, and well-run to merit informed and sensible risk-taking for the benefit of the 
individual and the economy. 

 

Q2: Do you think our approach to consumer loss in well functioning markets is 
appropriate? 

Financial consumers must be willing and able to participate in financial market processes 
on the basis of proper information about the risks and the likelihood of loss or gain.  
Losses can come from different causes, including legitimate and normal market risk-
taking, and the regulator must ensure that these are clearly explained.  It is important 
also for consumers to know what will happen to their assets in the event of bankruptcy of 
a firm, and the circumstances in which they may be due compensation.  Relevant rules, 
processes and procedures should be developed and made clear so that if loss does 
occur, expectations have been properly managed. 

 

Q3: Do you think we have got the balance right between individual due diligence 
and the regulator’s role in enforcing market discipline? 

Broadly speaking, yes.  Critical to the process are regulatory incentives for firms to 
operate in the interests of the consumer so that there is inherent discipline at the outset. 
The abolition of commission and the move to fee paying under the RDR is a case in 
point.   A system where balance can only be found by persistent heavy regulatory 
enforcement is neither balanced nor well-functioning, and should be corrected.   

 

Q4: Do you think the distinction we make between wholesale and retail markets is 
right? If not, can you tell us why and what other factors you believe we should 
consider? 

The impact of the radically different level of information asymmetries in the retail as 
opposed to wholesale markets needs to be emphasised more and made clearer. It leads 
to a markedly different regulatory approach in each case which is described in a low key 
and should be made much more apparent.  On the other hand the linkage between 
wholesale and retail is scarcely brought out at all.  They are part of the overall financial 
ecosystem that prevails throughout the economy; as the document makes clear, 
individuals can only participate fully in society if they have access to one part or other of 
this.  Retail activity such as investing for the private consumer is more efficient and less 
expensive when set in the broader context, and the linkages through to wholesale activity 
should be apparent for normal purposes and not only in high-profile enforcement cases.  

 

Q5: Do you think the way we measure performance is meaningful? What other 
criteria do you think are central to measuring our effectiveness? 

The proposed measurement approach is sensible in using: 
 value for money criteria,  
 regulatory impact assessments together with a willingness to learn and change if 

unintended consequences emerge or if a policy does not have the desired effect, 
and  

 criteria for measuring outcomes.  
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The key will be to apply these approaches and associated judgment criteria in a flexible 
way.  In the retail space the regulator can be an object of consumer satisfaction or 
dissatisfaction where, for example, redress procedures are seen to be helpful or 
unhelpful, or compensation procedures take a long time to lead to results.  This may or 
may not contribute to outcome measurement, but either way it shows that the regulator 
has a relationship with the consumer, as symbolised in the investor protection objective.  
Consumer satisfaction with the regulator’s performance should accordingly be an 
element in the regulator’s self-assessment.  This cuts both ways: for example, 
consumers may indeed benefit from regulatory protections, but regulators have been 
slow to modify where their work has caused dissatisfaction.  A good example is the 
insistent regulatory desire to press increasing amounts of information on consumers that 
is never read but rather causes complaints, and yet never to change the regulatory 
philosophy that compels this action.   The measurement proposals will only work if they 
have the effect of making the regulator alter an approach that is seen to fail.  

 

Q6: Do you think the way we interpret our objective to protect and enhance the 
integrity of the UK financial system is appropriate? Are there other aspects you 
think we should include?  

The stated FCA aim with the UK financial system integrity objective is “to support and 
empower a healthy financial system, where users trust transparent and open markets, 
and firms, individuals and the real economy benefit from effective, efficient and reliable 
markets.”  It is hard to criticise this comprehensive and sufficient aspiration as 
inappropriate.  The FCA must ensure that its cooperation with the Bank of England, PRA 
and Treasury and its work in the Financial Policy Committee contributes clearly to 
financial stability and market integrity as part of meeting this objective.  Without good 
cooperation and information sharing it would be legitimate to examine whether the 
aspiration alone is enough. 

 

Q7: Do you think our intervention framework is the correct one? 

The framework is cast very broadly and at the margin interfaces with broader public 
policy objectives and law.   With six diagnostic tools it attempts to cover all possibilities.  
Some criticism may be levelled at the way the specifics are sometimes carried out, so the 
issue is not really whether the framework itself is correct but whether it is put into practice 
well. There is room for improvement here.  For example, some of the thematic reviews 
have tended to err on the side of too few firms in the sample with the results being read 
across into categories and sizes of firms that were not part of the review and are 
unsuitable for the application of the results.  It is in these sorts of circumstances that we 
would see the need for flexibility of approach and willingness to change mentioned in the 
answer to Question 5.  This would go a long way towards justifying the intervention 
framework and assisting the industry to work with an interventionist approach on the part 
of the regulator. 

 

Q8: Where do you believe the boundary between broader policy and the FCA’s 
regulatory responsibility lies? 

Financial regulation is a subset of public policy and naturally merges into the broader 
policy framework at many points.  In the light of this the margin between the two is not 
clear-cut but inevitably has overlaps and underlaps and distinctly grey areas where it is 
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not always clear which policy or regulation should apply.  But in general the boundary lies 
at the point where a financial element ceases to exist in the regulations.  It is important 
for the regulator at this juncture not to seek even more broad powers but to set limits on 
where its regulation can apply.  In the UK the key aspects of financial services regulation, 
such as the Business Principles, have the status of secondary legislation.  This has the 
advantage of fixing the regulatory framework firmly in the public policy context and 
providing stability and authority for it. 

 

Q9: Is our understanding of the benefits and risk of price discrimination and cross 
subsidy correct? Is our approach to intervention the right one? 

 We have no comment on this issue. 

 

Q10: Does increased individual responsibility increase the need and scope for a 
greater and more innovative regulatory response? 

Yes; where consumers are required to take additional responsibility or exercise more 
choice in an increasingly complex financial environment, regulation must take account of 
how such freedom should best be managed.  A balance needs to be struck between a 
more laissez-faire approach, as symbolised by the principle of caveat emptor, and 
greater intervention.   There should be no nannying by the regulator but consumers will 
need to be protected against abusive behaviour, and transparency of process, costs, 
transactions and relationships will be vital for informed choices to be made and for 
consumers to accept more responsibility. The innovation in regulation will be to 
accommodate longer term investments made when younger and the changing face of 
advice and investment process as new technologies bite.  None of this is new but a 
restatement of basic points can help to modernise when a whole future mission is under 
review. 

 

Q11: Would a Duty of Care help ensure that financial markets function well? 

There is a clear trade-off between on the one hand the application of the ‘caveat emptor’ 
principle to retail consumers’ purchases of financial firms’ services and investments in 
financial instruments and products, and on the other the quality of the information and 
advice given by authorised persons.  Consumers cannot be expected to take 
responsibility for their investment decisions, especially those involving financial risk, 
unless they have sufficient knowledge with which to do so.  Where the imposition of a 
duty of care helps to ensure that this is the case, it can help improve the quality of retail 
financial consumer decision-taking and thus the degree to which markets are seen to be 
well-functioning.   

However, whether the creation of a legal requirement for such a duty to operate would 
make any difference in the UK context is questionable.  The FCA is right to argue that 
regulated firms are already subject to stringent client care requirements across the piste, 
as represented by for example Business Principle 6. The legal imposition under MiFID I 
to put client interests first and the effect of the RDR on incentivising firms to fulfil this 
obligation add to the compulsion.  And there will be more coming through with the advent 
in January 2018 of MiFiD II/MiFiR which make further demands to care for the concerns 
of retail clients.   
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Against the background of comprehensive existing legislation and rules in this area it is 
unclear what benefit a legal duty of care would add.  It would risk becoming just another 
box-ticking compliance burden for firms with no extra investor protection.    Far more 
important is to ensure the proper implementation and enforcement of what there is now, 
rather than adding yet more to the mix.  This would be a good deal more effective in 
securing informed retail investor decision-making and well-functioning markets at much 
less cost and hassle.  

 

Q12: Is our approach to offering consumers greater protection for more complex 
products the right one? 

The real issue is already stated in the Future Mission document: regulation will involve 
“judgments on the effects of changing circumstances” where long term products are 
concerned, and a “look at the capabilities of actual consumers and their likely responses” 
for complex products.   It will also, as stated in our answer to Question 10, have to take 
account of the effects of new technologies on the way business is carried out.  The 
suitability review of 2015 addressed some of these concerns, for example whether the 
changing circumstance over time of long-term clients was reflected in the way portfolios 
were developed, and MiFID II contains requirements for firms to ensure that suitability of 
product and portfolio is maintained over time.  So the regulator will have to consider 
changes to the nature of consumer protection in certain areas in any case.  As regards 
complex products the main consumer need is for as much transparency and explanation 
as possible in order that the products can be understood at least to an extent, and a 
reasonably informed decision made with regard to investment and risk.  The current 
appropriateness régime already imposes a test for complex products and may be 
sufficient even in the new world.  Whether new regulations are required is thus open to 
question. As regards technology, the issue will be to judge when it does not just deliver 
existing products and services in a new way, thus remaining subject to the same 
regulations as before, but changes the nature of products and services themselves.  New 
regulation is likely then to be necessary.   

 

Q13: Is our regulatory distinction between consumers with greater and lesser 
capability appropriate? 

Consumers vary enormously in financial market knowledge, risk appetite, investment 
preferences and so on.  The Future Mission document already makes clear that there are 
no perfect markets or consumers, and that judgments have to be made on the basis of 
real peoples’ real responses to situations, not on the basis of theoretical consumers who 
are aware of all available options and have the ability to assess them perfectly.  These 
variations will lead to different regulatory responses and the balancing out of needs in 
different ways.  It is important to go through a process of discovery to ascertain what is 
required in each circumstance and the FCA already does this through the consultations 
and feedback arrangements it has in place.  So not only is the distinction appropriate, but 
a valid way of handling the consequences for regulation is already in place.   

 

Q14: Is our approach to redress schemes for issues outside our regulatory 
perimeter the right one? Would more specific criteria help firms and consumers? 

We do not have significant experience of redress schemes within our sector so it is 
difficult to comment. However, we wish to draw attention to the FCA’s corporate 
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governance arrangements in respect of redress schemes. There is a lack of clarity as to 
how the FCA determines when it will not exercise its powers under S404 of FSMA. 
Guidance Note 10, amongst other documents, effectively sets out the steps the FCA will 
follow when determining whether to exercise these powers.  However, it does not 
address what actions should be taken where the FCA has chosen not to exercise S404 
powers and how this should be communicated to relevant stakeholders. 

Case studies show the issue in a clearer light.  In respect of Arch Cru the then FSA 
exercised its powers under S404 whereas it did not in respect of Keydata.  For Keydata 
the FSCS had to incur legal costs, borne by regulated firms, to pursue authorised firms, 
which were not in default, in respect of claims arising from the unsuitable advice they 
provided to clients.  In many cases, the FSCS has had to settle for less than the value of 
the claim because the legal costs of pursuing it outweighed the value of the claim itself.   

The lack of clarity and transparency in respect of the governance arrangements needs to 
be addressed.  In future, firms should be able to understand the process for determining 
whether or not S404 will apply. In view of the huge cost involved in Keydata, we believe 
that a decision not to proceed with S404 powers should require formal authorisation by 
the FCA Board.  For the avoidance of doubt, we recognise that disclosure cannot be 
given at firm level and do not seek this; rather, the WMA focus is, as stated, on making 
sure the governance arrangements are clear and transparent. 

 

Q15: What more can we do to ensure consumers using redress schemes feel they 
are receiving the appropriate level of personal attention? 

The Future Mission document sets out clearly the considerable variety of ways in which 
efforts are made to ensure that consumers using redress schemes feel they are receiving 
the appropriate level of personal attention.  Identified among the first of these is the fact 
that “effective, accessible and trusted internal complaints systems operated by firms 
themselves are of fundamental importance to treating customers fairly”.  In our sector the 
level of complaints is low and the complaints themselves are normally dealt with by a 
senior individual within a firm.  So consumers seldom need access to the external 
redress systems as such.  This demonstrates the validity of the FCA comment quoted 
above and the value to consumers, who may be well-known to a firm and in receipt of 
high quality personal attention already, of immediate and easy access to redress on a 
non-anonymous basis. We have no proposals for additional work to increase the amount 
of personal attention that consumers receive when seeking redress since it is clear that 
the FCA and other relevant organisations are already doing a substantial amount.  

 

Q16: Is our approach to giving vulnerable consumers greater levels of protection 
the right one? 

This is a very difficult area requiring a great deal of sensitivity.  The best approach is to 
avoid one-size-fits-all arrangements for all vulnerable customers and instead to take 
each category or type and work out what is best for them.  This will require consultation 
between consumer groups and industry and the FCA, as well as simply the FCA’s own 
research. It is clear from the paper that the FCA is already adjusting different 
programmes to the needs of different categories of vulnerable client, but there is less 
evidence of the consultation and joint work with non-regulatory organisations alluded to 
here and it would be both useful and helpful if that could be undertaken.  In many cases 
firms seeking ‘to do the right thing’ for a vulnerable customer find they are constrained by 
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the detail of FCA rules, data protection and other legislation. There is a general lack of 
understanding amongst policy makers of the day-to-day issues that arise when engaging 
with vulnerable customers.  We would be very supportive of a wide-ranging review of this 
issue which would require input from relevant government departments and include a 
broad range of stakeholders. The FCA alone is not in a position to address all of the 
issues faced by firms when they engage with vulnerable customers.  

 

Q17: Is our approach to the effectiveness of disclosure based on the right 
assumptions? 

It is clear from the summary given in the disclosure section that the FCA has already 
done or commissioned a great deal of research into the different categories of consumer 
and how they handle financial services information. There is also considerable 
awareness of firms’ behaviour in relation to different consumer groups and the products 
that are suitable for them.  Against this background it seems clear that the FCA’s varied 
and slightly suspicious approach to disclosure is appropriate and appropriately based.  
However, whether it has the whole picture and whether it has used its knowledge in the 
best way possible is more open to question.  One of the methods to get information on 
the effectiveness of disclosure to private investors is from firms or other organisations 
registering consumer reactions or receiving complaints.  In this context firms are regularly 
and repeatedly reporting adverse reactions from clients to “yet more” bumph about 
finance and investment which they do not read and are liable to bin.   The material has a 
cost to produce and is of no investor protection value, yet increasing amounts of it are 
mandated by regulators.  The question arises as to why, and what might be done about 
this state off affairs in the medium term.    

We are also of the view that policy makers need to ‘model’ the overall disclosures 
individuals have to receive. At present, disclosure obligations are determined in the 
context of seeking to address a particular issue resulting in a ‘piecemeal’ approach which 
gives no overview of the frequency and detail of disclosure information. 

 

Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ 
approach where conventional disclosure steps prove ineffective? 

“Alternative regulatory methods” would be a better term than “interventionist approach”.   
There is something to be said for the use of ‘nudges’ or affecting firms’ ‘choice 
architecture’ in order to redress imbalances or even-up the playing field between firm and 
client.  But an excessively interventionist policy, in which directions are given to firms or 
consumers about what they can and cannot have or propose, involves second guessing 
the market and is to be avoided.  It would be far better to acknowledge the limitations of 
pure disclosure in the retail space (see question 17) and consider how to compensate for 
this, using consultation and focus groups with consumer and industry organisations, than 
to undertake piecemeal market forays which do not address the heart of the problem.  

 

Q19: Do you think our approach to deciding when to intervene will help make FCA 
decisions more predictable? 

The aspirations set out in Section 10 are laudable: “In future, we intend to be more 
transparent about the things we choose to do and the things we decide not to do. We will 
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continue to use our Business Planning process to support these choices and publish our 
priorities annually in our Business Plans. 

We will be clearer in communicating our assessment of the underlying cause of the harm 
we want to prevent and how we intend to tackle it. We will seek to take a consistent 
approach to diagnosing the underlying cause of harm or risk we are seeking to address. 
This will help us develop clear precedent that allows firms to understand our approach to 
ensuring they comply with the rules in our Handbook. Firms should also see a more 
consistent assessment internally and communication externally for our choice of tool to 
address the identified underlying harm. 

We want all parties to be able to clearly track FCA action from harm to causes identified 
to interventions. This structure should be common across all interventions giving firms 
clear expectations over what to expect from us. Firms should also see that we have 
coordinated our approach across available tools to intervene in the most effective way for 
the harm we have identified.” 

If all this can be achieved then the answer to the question is an emphatic “yes”. But 
whether it can be this perfect with no random elements or piecemeal decisions creeping 
in will have to wait to be seen.  In general, interventions in market processes in all sorts 
of industries by bureaucracies have been disastrous and often very expensive and the 
FCA will need to beware of excessive pro-active intervention if it is to avoid the same sort 
of mistakes.   

 

Q20: Are there any other factors we ought to consider when deciding whether to 
intervene? 

See the answer to question 19 above on decisions to intervene in general. 

 

Q21: What more do you think we could do to improve our communication about 
our interventions? 

It is difficult to say more at this stage until the proposed communication programme and 
method of proceeding set out on page 36 has been implemented and tested.   

 

Q22: Is there anything else in addition to the points set out above that it would be 
helpful for us to communicate when consulting on new proposals? 

No. 

 

Q23: Do you think it is our role to encourage innovation? 

Yes; the regulator can help a lot in this way - as the FCA is doing - and encouraging 
innovation also has the effect of encouraging competition, thus meeting one of the FCA’s 
objectives.  It can also help consumers by introducing new products and processes that 
may meet their needs better and may assist in reducing the costs to them of engaging 
with a financial intermediary.  
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Q24: Do you think our approach to firm failure is appropriate? 

Yes, although there have been instances where the regulator has acted relatively slowly 
even though it knew a firm was in difficulty and allowed it to carry on trading for a 
substantial period before enforcing its exit from the industry (see the answer to Question 
14 above).  This meant that the amount of business had grown and the amount of 
compensation payable by the rest of the industry had ballooned. It would be helpful if the 
FCA could intervene as soon as possible after it becomes aware that there are terminal 
difficulties in order to help quickly to reallocate client assets to other firms and close the 
business while normal rather than excessive compensation remains payable.    

 

Q25: Do you think more formal discussions with firms about lessons learned will 
help improve regulatory outcomes? 

Yes; case studies are always helpful, especially if the regulator is able to point to specific 
characteristics in a case that are relevant to overall concerns that the regulator may have 
at the time about the industry’s performance. Firms will take the messages away and 
make adjustments as necessary to be sure not to fall into the same or similar difficulties. 

 

Q26: Do you think that private warnings are consistent with our desire to be more 
transparent? 

They should be seen as a separate issue.  The Future Mission document makes clear on 
page 45 that “a private warning does not provide a determination that a breach has 
occurred and may give the impression that fair process has not been followed. Equally, 
many firms may appreciate that ‘private warnings’ offer a quick and clear resolution to 
concerns which can be achieved more quickly than a full investigation. Our judgements 
should provide a line in the sand while helping to educate the market about our 
expectations of firms complying with the Handbook”. This is a helpful and clear statement 
about the value of private warnings, which also have the merit of not tarnishing a firm’s 
reputation while it is given a chance to put matters right.  We note that FCA intends to 
review the use of private warnings on transparency grounds and will await the outcome 
of that, but would not wish to see private warnings dispensed with summarily and would 
need convincing that ending them at all would be in the interests of consumers, the 
industry, or the regulator. 
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FCAMission@fca.org.uk 

 

 

 

25 January 2017 

 

Dear Sirs, 

FCA Paper 28 October 2016: ‘Our Future Mission’ 
 
We welcome the FCA’s consultation giving consumers, wider stakeholders and financial 

services firms the opportunity to comment on and put forward their thoughts on shaping the 

future of ensuring the right conduct framework is in place, to get the best possible outcomes 

for consumers. 

 
Yorkshire Building Society (YBS) Group is the second largest building society in the UK; with 

over 3 million members, over £38 billion in assets, and a network of branches and agencies 

across the UK. Our focus is mortgages and savings – what we have specialised in and been 

focused on for over a century and a half since we were founded. 

 
YBS recognises the challenges the FCA face in delivering a robust and effective regulatory 

environment through a combination of rules and supervisory activities, together with the 

regulatory tools cited in the paper at its disposal. In addition, it is noted that the FCA now 

regulates a significantly larger number of firms of all shapes and sizes and business models, 

with a variety of regulatory activities but also with a significantly larger regulatory scope. 

 
YBS considers it is the right time for the FCA to review its approach and methodology for 

delivering its operational objectives, to ensure an appropriate regulatory regime. This is 

particularly timely as the UK banking industry moves on from the recent scandals, as well as 

the wider financial services sector and economy from the financial crisis which was termed a 

‘banking crisis’ by the media and commentators.  
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YBS would also like to take this opportunity of highlighting the key areas that we consider the 

FCA should focus on from the perspective of a mutual building society in developing its 

thinking on its ‘Mission’ to ensure an appropriate and effective regulatory and supervisory 

regime going forward. 

 

The key points fall under the following themes. 

• Diversity and proportionality – greater recognition of the different constitutional and legal 

constraints on firms, dictating a type of business model, not just by size 
 

• Proportionality – taking more account of the actual risk posed by a firm taking into 

account size, complexity of activities, etc. Also less application of a seemingly one size 

fits all approach and better consideration of different firm attributes when considering the 

application of complaints led remediation activities and redress schemes for instance. 
 

• Competition – YBS firmly believe that there needs to be a single lead competition 

regulator in the UK Financial Services Industry and that role should be fulfilled by the FCA, 

whereas currently the initiation of activity is left to the Competition and Markets 

Authority, as it was in the case of the Personal Current Account market.  
 

• Cost of Regulation – greater consideration and investigation into the financial impact of 

regulation for different sized firms as part of regulatory change process and avoidance of 

often expensive ‘initiatives’ such as the Money Advice Service, which after its upcoming 

reform will change focus away from the areas covered by many regulated firms. 

Regulation costs can restrict growth. 
 

• Sharing information – as the FCA is in the unique position of having a pan-industry 

perspective, we strongly believe that the FCA should share more of the cross-industry 

insight it possess with the industry – for example through more workshop type activity. 
 

• Redress the balance –the banking crisis was caused by a proportion of the largest and 

highest risk regulated firms behaving below the standards which they should have. YBS 

would submit that the regulatory pendulum has swung too far since 2008, the onus is 

always on firms to prove their innocence and guilt assumed. We do not want a return to 

the past and consider that, as the FCA recognise, the time is upon us to reconsider how to 

achieve the correct consumer outcomes in a manner that is fair, proportionate and cost 

effective for all in the UK Financial Services industry. 
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• Rulebook - Current FCA rules were written for a different regulatory environment and 

time. There are now multiple rule books and sources of rules – e.g. PRA; FCA; PSR; HMT; 

EBA; HMRC which can often make it more difficult to navigate to ensure a firm is 

considering and following all relevant requirements.  We consider that a review of rules 

will enable a more efficient and effective regulatory structure. 

 

The specific areas we consider the FCA need to deliberate on further in respect of these are 

further expanded on below in our answers to the FCA’s questions in Appendix 1. 

 

In summary, it is important that the FCA takes this opportunity to focus its finite resources on 

the key areas of the industry where the greatest risk to consumers exist, and to ensure that 

the interactions with other regulatory bodies such as the PRA, the PSR and the CMA are joined 

up to deliver the FCA’s aim of securing the highest level of consumer protection reasonably. 

This needs to be in a balanced manner with sufficient granularity to take account of the wide 

range of size, shape (business models), structural composition, customer base and 

constitutional make up of firms across the industry. 

 

 

Yours faithfully. 

 

 

 

 

Mike Regnier 

Chief Executive 
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FCA consultation – Our future Mission 
Response by Zurich Insurance 
January 2017  
 
About Zurich Insurance Group 
Zurich Insurance Group is a leading global insurer, providing life insurance and general 
insurance products and services to retail and corporate customers in more than 170 countries. 
 
Zurich’s UK Life business is a leading provider of pensions, investment policies and protection 
products, available through financial intermediaries. UK Life also provides pensions and 
protection policies for the corporate market available through employee benefit consultants.  
 
The UK General Insurance division supplies personal, commercial and local authority insurance 
through a number of distribution channels. 
 
Based at around 20 locations across the UK - with large sites in Birmingham, , Cheltenham, 
Farnborough, Glasgow, London, Swindon and Whiteley - Zurich employs approximately 7,000 
people in the UK. 
 

 
 
Introduction 
 
Zurich welcomes the opportunity to respond to the FCA’s Mission review. 
 
We broadly support the Association of British Insurers (ABI) response to the Mission consultation 
and would like to provide the following firm specific feedback directly to the FCA. 
 

 
 
4. Ensuring markets function well 
 
Q1 - Do you think our definition of a well-functioning market is complete? What other 
characteristics do you think we should consider? 
 
We fundamentally agree that a competitive market place is the most effective way to drive 
improvements in financial services and customer outcomes.  However, the FCA should reflect 
on the basis on which they are driving firms to compete. In our view, there is a growing 
imbalance between the focus on costs and charges versus quality and service.  This is 
unsurprising, given transparency and disclosure rules can relatively easily stimulate competition 
in respect of costs and charges, whereas promoting competition on the basis of quality is more 
challenging. However, this is what ultimately will drive improved customer outcomes, rather 
than placing a disproportionate focus on price. 
 
Q2 - Do you think our approach to consumer loss in well-functioning markets is 
appropriate? 
 
Yes. 
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Q3- Do you think we have got the balance right between individual due diligence and 
the regulator’s role in enforcing market discipline? 
 
Yes. We would encourage the FCA to consider the impacts and potential unintended 
consequences before intervening where they find isolated issues in markets that are otherwise 
functioning well. 
 
4. Do you think the distinction we make between wholesale and retail markets is 
right? If not, can you tell us why and what other factors you believe we should 
consider? 
 
Essentially we think the FCA have articulated this distinction well, however there is a growing 
workplace market that falls somewhere between the given definitions of retail and wholesale 
markets. 
 
Employers in particular represent an increasingly significant group of customers but fall 
somewhere between retail and wholesale in terms of the protection they really need under the 
regulatory regime. Furthermore, the protection they are afforded in practice is also quite 
inconsistent - sometimes they get more protection than retail consumers (e.g. in ICOBS) and 
sometimes they get very little protection at all (e.g. when being advised on a Group Pension 
Scheme – something FCA have recently recognised as part of MS15/2.2).  It would be helpful 
for FCA to better define this market and their approach to regulating those aspects of it for 
which they are responsible. 
 
We recognise that some commercial small businesses could be considered as ‘consumers’ within 
the retail market definition. Variations of the definition of ‘consumer’ across regulatory bodies 
may be confusing for customers and unhelpful for firms. For example the Financial Ombudsman 
Service (FOS) definition of consumer is broader than the FCA definition.  
 
If the FCA’s intention is to extend their definition of consumers to retail customers, we would 
advocate the FCA working with regulatory bodies and the wider industry to further define and 
clarify those commercial customers that should be treated as a consumer, to enable a consistent 
industry approach and provide a clearer stance for consumers. 
 
 
5. Do you think the way we measure performance is meaningful? What other criteria 
do you think are central to measuring our effectiveness? 
 
Whilst we understand the challenges the FCA faces with measuring the success of effective 
regulation, we think improvements can be made to how performance is measured. We would 
suggest further investigation into some simple and concise Key Performance Indicators (KPI’) 
which are linked to the FCA strategic objectives, with an aim to provide a broad balanced 
scorecard approach and reporting against these metrics on a regular basis (quarterly or bi-
annually). 
 
Inclusion of Net Promotor Score (NPS) style data to measure industry engagement and other key 
metrics could benefit both regulator and industry.   
 
 
 
 
 
 



 
 

3 
 

 
 
5. Meeting our objectives  
 
Q6. Do you think the way we interpret our objective to protect and enhance the 
integrity of the UK financial system is appropriate? Are there other aspects you think 
we should include? 
 
No comments. 
 
Q7. Do you think our intervention framework is the correct one? 
 
Yes but the balance needs to be right. Whilst we understand the need for prioritisation, we 
would support earlier and increased firm liaison, rather than heavy reliance on Principle 11 for 
flexible portfolio firms. 
 
Our view is that the intervention framework sets out a logical process, although how successful 
it is in practice depends on how effectively it is applied, in order to ensure the correct risks are 
targeted appropriately. We support the FCA in taking on large topics such as the fair treatment 
of long-standing customers in the life insurance sector and the asset management sector, 
however the breadth of these pieces of work suggest that the first ‘issues identified’ step in the 
framework is not being given adequate focus.  These reviews also risk being too broad for FCA 
to ensure a suitable level of scrutiny is applied to all relevant issues and the resultant findings 
and recommendations are very challenging and time consuming for firms to implement, 
without necessarily addressing the ultimate root causes, which may be more subtle than the 
FCA have had the resources to fully explore.  Our suggestion would be for the FCA to spend 
more time on identifying narrower issues and to conduct more focused thematic work as a 
result. 
 
Furthermore, we believe the FCA should consider their approach to communications with the 
industry during reviews.  Given the time these take to conduct and write up, there is sometimes 
a period of several months before the results are published, where it is not clear whether the 
review is still 'live', or where the main impact is likely to fall. It would help if the FCA could use 
this time to set out some general points about the review - even if this is just an update on its 
original concerns and focus, so that the industry has something around which it can start to 
anticipate actions and structure a response. 
 

 
 
6. Regulation and broader public policy 
 
Q8. Where do you believe the boundary between broader policy and the FCA’s 
regulatory responsibility lies? 
 
Given the FCA’s objectives, we think it is appropriate that the regulator use their knowledge of 
the financial services industry to help shape wider policy in ways that will ultimately benefit 
customers and the wider economy. 
 
However, the FCA’s role in broader policy should be limited to an influencing role and activity 
that focuses on supporting customer engagement (for example Transparency). Government 
should be ultimately responsible for broader policy enhancements for financial services (for 
example Access). We agree that involvement on any further policy on access to insurance and 
flood insurance is an issue for the government to lead on with the FCA as a key consultant. 
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As we face the UK leaving the EU and the future of the UK as a leading financial services centre, 
we think it is critical that the FCA seizes this once-in-a-generation opportunity to bolster the UK 
as an attractive and competitive location for doing business. As a result, allowing companies to 
innovate and not face constant intervention is imperative as we look ahead. 
 
FCA Occasional Papers encourage debate and discussion and whilst helpful for firms, raise 
questions around if these are purely stating the FCA’s thinking, or if there is an expectation that 
these publications then become minimum standards for firms. We feel these types of papers are 
more aligned to influencing broader policy change.  
 
Q9. Is our understanding of the benefits and risk of price discrimination and cross 
subsidy correct? Is our approach to intervention the right one? 
 
We believe the FCA has documented this issue correctly and it is reassuring to see a balanced 
articulation of this subject.  However, as per our answer to Question 1, we would like to see the 
FCA consider how to increase focus on quality and service, rather than taking the relatively easy 
approach of focusing on matters relating to price. 
 
Q10. Does increased individual responsibility increase the need and scope for a greater 
and more innovative regulatory response? 
 
It does to some extent, although we don’t believe the FCA need to find reasons to be 
innovative in their approach. The important thing is that the FCA use to correct regulatory tools 
to achieve the right outcomes. If existing methods are ineffective or inappropriate, the FCA 
should take whatever alternative action they think is most likely to be effective.  That said, if 
FCA are minded to use innovative techniques, we would encourage them to engage with the 
industry first, to ensure the likelihood of causing any unintended consequences is minimised. 
 
It is also important that the FCA gets the balance right. We would provide the new 
Transparency at Renewal rules as an example of where regulation does not support the 
principle of individual responsibility. 
 
The new rules aim to address concerns about consumer engagement and competition. If the 
FCA’s aim is for consumers to be engaged with their renewal process and purchase a product 
that is based on their demands and needs, telling consumers who have renewed for 4+ years 
with the same insurer to shop around, focusing mainly on price, suggests to consumers that 
price is the main factor to take into account when looking at their insurance needs. We would 
argue that the current approach at 4+ years borders on poor regulation because it does not 
encourage customers to look at the value of the product and its benefits.  
 
Q11. Would a Duty of Care help ensure that financial markets function well? 
 
We agree with the FCA that the introduction of a codified duty of care is not required. We are 
of the view that it will not result in a better operation of the Financial Market. 
 
Retail customers have already extensive protection through the current suite of FCA rules and 
legislation.  The Financial Ombudsman Services, which is easy to access for retail customers and 
considers what is fair in all the circumstances, the specific duties of insurers under the 
Consumer Rights Act and the duty to pay damages within a reasonable time which will be 
implied in every insurance contract when the changes to the Enterprise Act come into force are 
some examples of existing protections.  Arguably such duties already exist at common law 
where necessary to protect customers.   
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7. Protecting consumers 
 
Q12 – Is our approach to offering consumers greater protection for more complex 
products the right one? 
 
Whilst the FCA note that they recognise that the capabilities of customers is important and that 
customers do not make perfect decisions, they do not elaborate on how this is taken into 
account alongside complexity.  For example, should a consumer who is financially astute and 
understands their more complex product have a greater level of protection as compared to a 
consumer who is less financially aware (but not necessarily ‘vulnerable’) and who holds a less 
complex product?  It is unclear how FCA would judge customer competence in this situation, or 
how the concept of a ‘more complex’ product will be applied in practice.  
 
Q13 – Is our regulatory distinction between consumers with greater and lesser 
capability appropriate? 
 
We welcome an approach that will assist those consumers who are less capable and who could, 
therefore, be considered more vulnerable.  There is a potential for further assistance needed to 
enable ‘capability’ to be properly defined. 
 
Q14 – Is our approach to redress schemes for issues outside our regulatory perimeter 
the right one? Would more specific criteria help firms and consumers? 
 
We do not feel there is a need for additional redress schemes for unregulated products and 
more specific criteria may increase complexity and confuse customers. It is difficult to see how 
specific criteria could be provided, when each scheme will be different.  
 
Q15 – What more can we do to ensure consumers using redress schemes feel they are 
receiving the appropriate level of personal attention? 
 
We would expect each consumer using a redress scheme to receive personal correspondence 
from a firm explaining each stage of the scheme along with the outcome.    
 

 
 
8. Vulnerable Customers 
 
Q16.  Is our approach to giving vulnerable consumers greater levels of protection the 
right one? 
 
We recognise that all customers could at some stage demonstrate vulnerability.  As such we 
agree that firms are best placed to understand their customers and this should be balanced with 
the general principle of good regulation, that consumers should take responsibility for their 
decisions. 
 
Whilst we do agree that vulnerable customers should be afforded additional protection, our 
view is that all customers should be considered ‘potentially vulnerable’ and firms’ interactions 
with customers should be built around that premise.  Rather than amend standard 
communications for vulnerable people in specific circumstances, the FCA should encourage 
firms to satisfy themselves that standard communications will work for all customers, for 
example the recently bereaved or those well below normal literacy levels. Vulnerable people 
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should be able to understand the key points and be able to reach a conclusion based on 
standard communications. 
 
Seeking to predict vulnerability based on age, income etc. risks missing other vulnerable 
customers and/or offending customers that do not consider themselves to be vulnerable. 
 
If the FCA’s intention is to give vulnerable consumers greater levels of protection and prioritise 
the regulation of firms on this basis, we would advocate further narrative from the FCA on how 
they would see this working in practice. We would also encourage full engagement with the 
industry.  
  

 
 
9. The role of disclosure in consumer choices 
 
Q17.  Is our approach to the effectiveness of disclosure based on the right assumption? 
 
Overall we support the FCA’s approach to how firms communicate and deliver information to 
their customers, and welcome the smarter communications approach.  
 
We agree that 'less is more' to be a sensible approach. We also agree that there is little 
evidence to suggest that additional disclosure leads to better decision making and would 
suggest that if anything, it is more likely to increase confusion which may lead to consumers 
making a poor decision.  
 
We think that it should be down to providers to determine what is relevant to the customer and 
tailor communications accordingly. We understand that there will be times where the FCA feels 
that specific changes to regulatory disclosure are needed to increase consumer protection, 
engagement and understanding. In these instances we would welcome further engagement 
with firms to understand the cost, resource and legacy system challenges firms may face with 
implementation. We would encourage the FCA to consider these challenges to define realistic 
implementation deadlines. 
 
Care should also be taken when driving over simplification across the industry. A one size fits all 
approach could be challenging for firms with commercial customers with complex risks, with 
the potential to introduce detriment through over simplification of customer documentation. 
Products sold to a sophisticated customer base, or those with broker interaction, reduce the risk 
of detriment caused by information asymmetry.  
 
 
Q18.  Given the evidence, is it appropriate for us to take a more ‘interventionist’ 
approach where conventional disclosure steps prove ineffective? 
 
We are supportive of the FCA making full use of all of their regulatory powers as part of 
delivering their objectives.  However, intervention needs to be used carefully and only when 
FCA have suitable evidence to justify taking such direct action.  To minimise the need of direct 
intervention being necessary, FCA should continue to work on educating firms around 
appropriate disclosure techniques and encouraging their use.  
 
To this end, we also believe FCA need to take further action off the back of their 'smarter 
communications' work. The changes to FCA rules made so far are a step towards giving firms 
more freedom to improve customer outcomes through disclosure but there is still some way to 
go to achieve the goals alluded to in DP15/5.   
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In our view, the proposed changes to the definition of 'FSMA advice' must also be taken 
forward, so that firms can provide more assistance to those customers who need help 
understanding their choices. 
 

 
 
10.  When will we intervene? 
 
Q19.  Do you think our approach to deciding when to intervene will help make FCA 
decisions more predictable? 
 
We agree with the criteria the FCA look to apply when deciding whether to intervene and we 
do not perceive that this has changed significantly from the previous position. We also support 
the FCA's ambitions to be more transparent before, during and after undertaking investigations 
into parts of the market causing concern. We would encourage the FCA to share more details 
with the industry on how these ambitions will be fulfilled in practice e.g. how will FCA ensure 
their root cause analysis is more clearly articulated and how will they promote a more consistent 
approach to their analysis? 
 
Q20.  Are there any other factors we ought to consider when deciding whether to 
intervene? 
 
No. However the FCA need to continue to take care around how their plans for and findings 
from any investigative work are announced to the markets, to avoid prompting any unfounded 
concern. 
 
Q21.  What more do you think we could do to improve our communication about our 
interventions? 
 
No comments. 
 

 
 
11.  Competition and market design 
 
Q22.  Is there anything else in addition to the points set out above that it would be 
helpful for us to communicate when consulting on new proposals? 
 
No comments.  
 

 
 
12.  Supervising firms 
 
Q23.  Do you think it is our role to encourage innovation? 
 
The FCA does have a valid role to play in encouraging innovation and we fully support initiatives 
such as Project Innovate.  We believe that greater innovation and the competition it should 
generate will be good for customers and the market.  However, we believe that for firms to 
become truly innovative, the FCA must first ensure that they do not stifle innovation through 
excessive or poorly written regulations.  
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Many aspects of the FCA rules continue to be quite prescriptive, which reduces the freedom 
firms have around product design and interactions with customers.  We recognise that much of 
this stems from European Directives and we encourage the FCA to reflect early on which parts 
of their rules could be relaxed in order to encourage greater innovation post-Brexit. 
 
Q24.  Do you think our approach to firm failure is appropriate? 
 
Yes. Firms that are no longer competitive need to be allowed to fail in an orderly way and firms 
that do not meet minimum regulatory standards need to be removed from the market so that 
they cannot harm customers.  It is vital in both situations that the FCA are aware as early as 
possible of the impending failure of the firm, to help minimise the impact on customers, the 
industry and the wider economy.  To this end, FCA should consider how they could foster a 
better understanding of the firms and the markets they regulate.  In particular, we would 
appreciate greater transparency around how regulatory reporting contributes to this end and 
would suggest that FCA reflect on which pieces of reporting are really helping them to focus on 
the important details that will help identify the firms that are most likely to fail and the firms 
that would have the most impact if they were to fail. 
 

 
 
13. Our approach to enforcement 
 
Q25.  Do you think more formal discussions with firms about lessons learned will help 
improve regulatory outcomes? 
 
Yes. Any information the FCA can share with firms that helps to clarify their expectations is 
helpful.  It would be preferable if any such feedback could be positioned with reference to 
specific Handbook provisions and/or other formal outputs that articulate the point in question.  
Where FCA are not able to reference such material (and we accept this will sometimes be the 
case, as FCA cannot predict all scenarios), any new standards or expectations articulated by the 
FCA to specific firms should be shared with the wider industry, either through new Handbook 
Guidance or a GC / FG paper.  Failure to do so creates potential disparities within the market, 
with different firms working to different standards. FCA's expectations must be transparent, 
rather than passed through industry bodies (which may not represent all relevant firms), or 
between firms based on 'word of mouth'. 
 
We are encouraged that the FCA is reviewing their approach to maintaining contact with 
smaller firms and assume this review will also address smaller brokers.  
 
We recognise the need for the FCA to prioritise and the value of focusing on larger firms with 
the greatest volume of consumers or market share. However this results in a significant 
proportion of the industry not having direct regulation. We consider that a framework to 
discuss concerns or issues in advance of any public censure is useful, and increases engagement 
and understanding.  
 
Q26.  Do you think that private warnings are consistent with our desire to be more 
transparent? 
 
Further to our response on Question 25, so long as any private warning references specific 
Handbook text or other publically available material, there is no need for the content of such a 
warning to be shared more widely.  If the warning represents a new position by the FCA 
(which, as per Q25, we accept will sometimes reasonably be the case), FCA must ensure that 
other firms have equal visibility of the FCA's position 
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Our future Mission: key themes following firm feedback 
 
On 3 January the FCA published the key themes following firm feedback to date. This included 
four additional questions – please find our feedback below. 
 
1. How can we better communicate the choices we make? 
 
Further to our response under Q7, it would be helpful for the FCA to recognise that firms would 
benefit from earlier indications regarding the direction of travel e.g. between testing for 
thematic work and the publication of results. More generally, we recognise that the FCA has 
multiple stakeholders with starkly contrasting views and agendas. As such, it would be easy for 
the FCA to simply position their decisions in whichever way they feel is least controversial.  
However, this approach leads to a lack of clarity and no obvious feel for the FCA's sense of 
direction.  The only way to avoid this is for FCA to invest more time and effort in providing 
thorough and evidenced explanations that can withstand proper scrutiny, irrespective of 
whether they initially cause some controversy. 
 
2. Who should be included in our definition of a vulnerable consumer? What should 
more protection look like? Are there vulnerable consumers in the wholesale space? If 
so, who? 
 
We have covered this in our responses to Q13 and Q16. 
 
3. In which circumstances are prescriptive rules or higher level principles more 
appropriate? 
 
We believe that both approaches have their merit in the right circumstances.  Where uniformity 
of approach is required due to complexity and the high impact to customers of errors (e.g. in 
the COLL rules), very prescriptive rules are the right approach.  However, where more 
innovation and differentiation is required, principles are a far more effective approach.  We 
believe that FCA has recognised this in their work on Smarter Communications. 
 
We recognise that the FCA are currently somewhat restricted around many topics due to the 
requirement to implement EU Directives into their rules, however we hope that FCA begin 
looking at the areas where a more principles based approach may reap benefits for customers 
in advance of the UK leaving the EU, so that they are ready to quickly make best use of the new 
freedom this will grant them. 
 
4. How can we best engage with 56,000 firms taking into account their different 
requirements and needs? 
 
FCA must continue to scrutinise most closely those firms that represent the most risk to 
customers.  However, FCA also need to acknowledge that less risky firms will still have complex 
issues that require regulatory input from someone that is sufficiently familiar with their business.   
 
At present, we are concerned that a two tier structure is forming, with stretched but relatively 
well informed, 'fixed' supervision at one end and quite inconsistent call-centre support at the 
other (as is probably the case with many organisations, some FCA call centre staff are excellent, 
while others have very limited knowledge or understanding).   
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We would encourage the FCA to look to fill the gap in between these extremes, perhaps with a 
more knowledgeable and experienced group of staff in a 'complex issues' call centre, that the 
main FCA contact centre can pass firms to where they are unable to help. 
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