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Overall
We welcome the FCA’s new approach and mission. There are many positive steps and the
direction of change will be a clear improvement from the current structure. The FCA is using
cutting edge thinking to develop new approaches which have troubled financial services for a
long time. For example, we welcome the innovative approach to looking at customer
communications (pg. 33) and the use of behavioural economics more generally.
Below we highlight the important steps the FCA is making and ideas they may want to develop
further to support their outcomes.
1. The FCA have started in the right place in engaging stakeholders first on its mission. In
due course this is likely to lead to a re-examination of the operating model and structure to
support the intended outcomes. Such a review may lead to discussions around the
appropriate number of relationship managed firms as a portion of regulated firms. The new
mission’s launch might be supported by a medium-term plan out to three years. In five
years’ time it may be appropriate for the FCA to again re-evaluate its mission.
2. The FCA has more than once intervened on price and its intervention has been warranted
and welcomed by consumers. Going forward the FCA may well choose to intervene more
often given the impact on consumer outcomes and the potential for ‘harm’. In due course
we might expect the FCA board to set out in more detail its stance on price regulation and
execute it consistently.
3. The document refers to ‘engaged customers’ as one of the ‘conditions’ of well-functioning
markets. As appropriate, stakeholders should begin to shape the debate as to what an
‘engaged customer’ looks like in real life. For example, an engaged customer can be
expected to read 2-sides of A4 for a product less than £5,000 and spend an hour and read
4-sides for products of higher value. FCA rules might be reassessed in light of the
guidance that emerges. We note that whilst the Principles for Business already make clear
the expectations on firms there is no equivalent for consumers.
4. The FCA has done excellent work to deal with unsuitable firms or those with weak business
models. There is a potential opportunity to share these valuable data points (anonymised
or delayed) with firms and consumers. It would be incredibly useful for market participants
to see where the regulator has drawn a line or may wish to draw a line. The Senior
Managers & Certification Regime (SMCR) also provides latitude for the FCA to deal with
poor behaviour and/or provide leverage for redress schemes outside the regulatory
perimeter.
5. The FCA wants to focus more on vulnerable customers. This makes intuitive sense and we
welcome this correction to the current orthodoxy. The FCA mission includes criteria that
might be considered such as income, wealth, financial capability, those with limited time
(e.g. single parents), those with less access to technology or those going through
emotional distress (e.g. a bereavement). The FCA’s assessment of vulnerability may also
interface with its assessment of ‘harm’ or ‘cumulative harm’. It was less clear to us why the
FCA’s resources might be directed towards individuals who have made poor decisions and
where there has been no fault at the product or firm level. Consumers may have bought
riskier products because they have a greater risk appetite or bought more complex
products even where there are simpler substitutes available.

3

ICAS Response to Financial Conduct Authority
Consultation “Our Future Mission”

Background to ICAS

ICAS received its Royal Charter in 1854 and is the oldest professional body of accountants in the
world. We were the first body to adopt the designation “Chartered Accountant” and the designatory
letters “CA” are the exclusive privilege of Members of ICAS in the UK.
ICAS is a professional body for over 21,000 members who work in the UK and in more than 100
countries around the world. Our CA qualification is internationally recognised and respected.
ICAS hold a number of statutory recognitions in the United Kingdom. We are recognised as: a Designated Professional Body for incidental investment business and consumer credit
regulation,
 a Recognised Supervisory Body for statutory audit in UK and Ireland and local public audit in
England;
 a Recognised Professional Body for insolvency licensing and regulation;
 An Approved Professional Body for the ATOL supervisory regime.
As the ICAS Charter requires, we act in the public interest and our proactive projects, and responses
to consultation documents, are therefore intended to place the general public interest first,
notwithstanding our Charter requirements to represent and protect our Members’ interests.
We consider the public interest in this instance to be ensuring that the Financial Conduct Authority’s
(‘the FCA’s) mission is clear and focusses resources and priorities to achieve its three objectives of:
 protecting consumers;
 protecting the integrity of UK markets; and
 enhancing competition.
This consultation is of particular relevance to ICAS given the role our accountancy firms and
insolvency practitioners have in providing financial services and consumer credit-related services
respectively to members of the public.

Executive summary

We have limited our consultation response to focus on a small number of issues that are of particular
concern to our firms, and which directly impact their clients, these are:
(a) Consumer Credit Regulation: The Insolvency Exclusion
We consider that the FCA, in considering its mission, should take the opportunity to re-consider, in
conjunction with the Government, its approach to consumer credit regulation in relation to Insolvency
Practitioners (“IPs”) and specifically, the Insolvency Exclusion. This is of particular importance in
Scotland in relation to Debt Arrangement Schemes (DAS), as explained later in our response, and to
bankruptcies in England and Wales (and to a lesser extent also in Scotland). Failure to address this
issue will result in IPs being ‘dual or triple-regulated’, and possibly relinquishing their authorisations,
leading to the following unintended consequences:



a reduction in the availability of holistic debt advice from qualified and already highly regulated
debt professionals, and will therefore be to the consumer detriment; and
a reduction the choice in the market place;
limited FCA resources being used in regulating firms which do not pose a regulatory risk.

(b) Wider implications: entity based regulation
We consider that the FCA, in considering its mission, should take the opportunity to re-consider the
entity based approach to financial services and consumer credit regulation whereby a professional
firm requiring FCA authorisation for one regulated activity cannot avail of their professional
membership body’s DPB regime, as explained later in our response.
The FCA should take the opportunity to address any undue regulation, so that professional firms
should not be brought within FCA scope for incidental activities where they are otherwise
appropriately regulated by their professional body. Any other approach is not a good use of the
FCA’s resources, and may result in firm’s giving up such activities, thus limiting consumer choice.
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The issues in a) and b) are related.
Whilst these issues may not fit directly into the questions raised in the consultation they are closely
related to a number of points raised more widely in the consultation paper. We consider that they
directly impact on two of the FCA’s main objectives of consumer protection and enhancing
competition.
Whilst we realise that the population of accountancy firms and insolvency practitioners affected is
small in comparison to the overall regulated population we consider, nevertheless, the FCA has an
opportunity to positively deliver two of its objectives of consumer protection or encouraging
competition in relation to our profession. Added regulation is not delivering on this objective.

Detailed Response

Q7:Do you think our intervention framework is the correct one?
(a) Insolvency Exclusion
Key issue: We consider that the FCA, in considering its mission, should take the opportunity
to re-consider, in conjunction with the Government, its approach to consumer credit
regulation in relation to Insolvency Practitioners (“IPs”) and specifically, the Insolvency
Exclusion. This is of particular importance in Scotland in relation to Debt Arrangement
Schemes (DAS), and in England and Wales in relation to bankruptcy, as explained below.
Failure to do so will continue to result in IPs being ‘double or triple-regulated’ which is already
pushing a number of IPs out of the market, similar to what happened to accountancy firms
involved in financial services post N2. Failure to address this issue will result in
 a reduction in the availability of holistic debt advice from qualified and already highly
regulated debt professionals, and will therefore be to the consumer detriment; and
 a reduction the choice in the market place;
 limited FCA resources being used in regulating firms which do not pose a regulatory
risk.
When consumer credit regulation was transferred to the FCA from the OFT on 1 April 2014, a regime
change took place for Insolvency Practitioners. Whilst there was previously an insolvency licence
which allowed IPs to conduct a wide range of consumer credit activities, this was replaced by a more
limited insolvency exclusion, with any IPs conducting work outside this exclusion potentially needing
to consider full FCA authorisation.
The insolvency exclusion allows an IP to conduct debt adjusting, debt counselling, debt administration
and debt collecting when formally appointed as an Insolvency Practitioner under S 388 of Insolvency
Act 1986, or conduct debt counselling, debt adjusting or credit information services in reasonable
contemplation of being appointed under S 388. Advice in relation to debt solutions not included in S
388 would not be covered by the exclusion. This includes non-statutory debt solutions such as debt
management plans, considered an area of key risk to the FCA, but also included a number of
statutory debt solutions outwith S 388, including the Debt Arrangement Scheme (“DAS’) in Scotland.
The FCA’s interpretation of “in reasonable contemplation” effectively means that an IP may only
provide advice where there is a strong possibility that the IP will be appointed. In England and Wales,
advice to debtors pre bankruptcy may also not covered by insolvency exclusion, given there is no
reasonable contemplation that the adviser may be formally appointed. Similar issues also apply in
Scotland where (mainly for commercial reasons) the adviser may decline to be appointed in the
bankruptcy as trustee but the Accountant in Bankruptcy could be appointed as trustee.
Any activities not covered by the exclusion require FCA authorisation unless the firm can avail of the
restricted Designated Professional Body regime which is operated by a number of professional
bodies, including ICAS. The DPB regime is, however, limited to advice which is incidental to other
professional services being provided and would not apply in situations where the debtor has only
come to a firm for debt advice and not for any other professional services, a commonplace
occurrence.
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This has had widespread implications for debtor access to debt advice (and subsequently gaining
access to debt solutions). In Scotland, this is particularly an issue given that advising on, arranging,
or administering DAS are not included within the insolvency exclusion forcing IPs into requiring full
FCA authorisation or choosing to no longer operate in this area.
DAS is the preferred debt solution for the Scottish Government as it results in full debt settlement to
the creditors.
Access to debt advice is a key priority of the Scottish Government’s policy to assist individuals facing
financial difficulties, many of whom are the most vulnerable in society, with The Bankruptcy (Scotland)
Act 2016 requiring debtors to be provided with debt advice from an IP or approved Money Adviser.
Debtors should be provided with advice which considers all appropriate debt relief and debt
management solutions appropriate to their circumstances including DAS.
Whilst it is understood that certain debt management plans can be highly risky, DAS schemes are not,
and are, in any case, highly regulated by the Accountant in Bankruptcy.
Firms requiring FCA authorisation become triple regulated by the FCA, the Accountant in Bankruptcy
and the relevant insolvency licensing body, such as ICAS. This goes against the principals of Better
Regulation.
Already, a number of IPs have taken the decision that they do not want to be subject to multiple layers
of regulation and avoid DAS work, thus reducing the availability of advice to consumers and reducing
competition in the market place. IPs are highly qualified persons who have passed insolvency
examinations (which may include examination of their knowledge of non statutory debt solutions), are
bound by ethical and technical standards, and can provide far wider advice than other, less qualified,
debt advisers. This narrowing in the market place is not in the public interest.
(b) Wider implications: entity based regulation
Key issue: We consider that the FCA, in considering its mission, should take the opportunity
to re-consider the entity based approach to financial services and consumer credit regulation
whereby a professional firm requiring FCA authorisation for one of these areas, requires FCA
authorisation for the other area and cannot avail of their professional membership body’s DPB
regime, as explained further below. Failure to address this issue for the professions results in
a number of firms being brought within FCA scope for incidental activities which would have
otherwise been regulated by their professional body.
This is not the best use of the FCA’s
resources, and will result in firm’s giving up such activities, thus limiting consumer choice.
From 1 April 2014, consumer credit regulation was brought into the remit of the FCA via amendments
to FSMA. This resulted in an entity based approach to regulation whereby if a firm required FCA
authorisation for investment business it would need to obtain FCA authorisation for any consumer
credit activities as well, and vice-versa.
Whilst this has little to no impact for actively authorised financial services firms, this has a large impact
for professional firms whose regulatory bodies operate DPB regimes.
Post 1 April 2014, a number of our firms which previously held a DPB licence for restricted incidental
financial service activities, such as corporate finance, were no longer allowed to do so, when they
required to become authorised for consumer credit activities due to the insolvency issues highlighted
in point (a) of our response. The wording of FSMA required such firms to apply to include both
financial services and consumer credit within FCA permissions. Thus, whilst these firms are not
conducting any mainstream financial services, they now find themselves subject to FCA regulation.
The professional regulatory framework in the UK should be more cohesive. The FCA and the
professional accountancy bodies ought to be able to function in a complementary manner.
Otherwise, the FCA may find itself promoting dual-regulation (from both the FCA and ICAS), which
goes against the principles of Better Regulation, and results in the FCA increasing its scope
unnecessarily. Without enhancing resources, the FCA would need to carefully consider priorities, with
either existing resources being diverted to lower risk firms, or less attention is given to these activities
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than would have been actively regulated by the accountancy bodies. Without an environment where
the professional bodies and FCA and constructively work together (in complement to one another),
there is greater risk of consumer detriment.
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26 January 2017
VIA EMAIL: FCAMission@fca.org.uk
Financial Conduct Authority
25 The North Colonnade
Canary Wharf London E14 5HS
Re:

Our future Mission

Dear Sir or Madam,
ICI Global1 appreciates the opportunity to comment on Our future Mission
(“Mission”), the Financial Conduct Authority’s statement discussing how the FCA will seek
to achieve its regulatory objectives.2 ICI Global and its members have a keen interest in a
strong and resilient financial system that operates on a foundation of sound regulation. We
seek to engage actively with policymakers and to provide meaningful input on regulatory
initiatives, such as this one, that may have significant implications for regulated funds, their
investors and the broader financial markets.
As the Mission explains, the FCA wants to ensure that it is “a proportionate and
effective regulator as financial services adapt to meet new needs in new ways.”3 The FCA
views the Mission as a statement that “clarifies our thinking about the way we regulate and
how we decide our priorities.”4
We applaud the FCA for its efforts in developing the Mission, which generally
envisions a thoughtful and balanced approach to regulation across a widely diverse universe
of firms and markets. Setting forth a general framework by which the FCA will approach its
responsibilities is an important initiative given the FCA’s relative “youth” as a regulator and
ICI Global carries out the international work of the Investment Company Institute, serving a fund membership
that includes regulated funds publicly offered to investors in jurisdictions worldwide, with combined assets of
US$20.0 trillion. ICI Global seeks to advance the common interests and promote public understanding of
regulated investment funds, their managers, and investors. Its policy agenda focuses on issues of significance to
funds in the areas of financial stability, cross-border regulation, market structure, and pension provision. ICI
Global has offices in London, Hong Kong, and Washington, DC.

1

Financial Conduct Authority, Our future Mission (Oct. 2016), available at
https://www.fca.org.uk/publication/corporate/our-future-mission.pdf.
2

3

Mission at 4.
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the vital importance of the financial services sector to consumers and the broader UK
economy.
This letter begins with our general observations about the FCA’s intended approach to
regulation. Next, we highlight two areas that we believe should be prominently featured in
the Mission: (1) the FCA’s role with regard to addressing potential systemic risks in the
firms and markets that it regulates, and its relationship with other policymakers involved in
systemic risk regulation, such as the UK Financial Policy Committee (“FPC”); and (2) the
FCA’s involvement in other policymaking bodies. We then briefly discuss the FCA’s use of
its competition powers. Our letter concludes with some suggestions for the FCA going
forward, including with regard to the impact of the Brexit vote on the financial services
industry.
The FCA’s Approach to Regulation
According to the Mission, the FCA has “an overriding strategic objective set by
Parliament to ensure that relevant markets function well,” and the Authority seeks to deliver
on this objective by “protect[ing] consumers, protect[ing] the integrity of UK markets and
enhanc[ing] competition.”5 ICI Global and its members offer strong support to the FCA as it
seeks to regulate according to these objectives because consumer protection, market integrity
and robust competition have been—and will remain—fundamental to the success of the
regulated fund industry.
Regulated funds serve as the vehicle through which investors in the UK save and
invest to meet their most important financial goals. These funds offer their investors
substantial advantages, including professional money management, diversification, and
reasonable cost. They include the benefit of substantive government regulation and
oversight, as befits an investment product eligible for sale to the retail public. Specific areas
of regulation include investor disclosures (e.g., form, delivery and timing), form of
organization, separate custody of fund assets, mark-to market valuation, and investment
restrictions (e.g., leverage, types of investments or “eligible assets,” concentration limits
and/or diversification standards).
FCA regulatory decisions impact regulated funds, the markets in which they invest,
and the broader UK financial system in which they operate. For ICI Global members (and
regulated entities generally), knowing how the FCA intends to approach its decision making,
as well as the regulatory philosophy that will guide those decisions, provides some degree of
predictability, both in terms of process and potential outcomes.
While there is much to commend in the Mission, we wish to highlight in particular
our strong agreement with the following aspects.


We endorse the “principles of good regulation” that the FCA intends to apply in all of
its work: efficient and economical use of resources; proportionality; desirability of
sustainable growth in the UK economy; consumer responsibility; senior management
responsibility; recognizing the differences in the businesses of different regulated
persons; openness and disclosure regarding regulated persons; and transparency of
regulatory functions.6 To this list, we would suggest adding the principle that the
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FCA will have meaningful engagement with regulated entities and the broader public
in developing regulatory policy (through, e.g., consultations, roundtables, calls for
evidence).


We concur with the FCA’s view that effective regulation can help create a more
competitive and innovative financial services market. We see this in our industry,
where there is robust competition among regulated funds to deliver the investment
strategies and investment results that will help fund investors achieve their financial
goals.



We appreciate the FCA’s acknowledgement that regulatory requirements impose
costs that ultimately are passed to consumers. For investors in regulated funds, such
costs reduce their investment returns, and thus can have a negative impact on their
ability to save for higher education, homeownership or retirement. This is why ICI
Global and our members consistently advocate for sound regulation based on a
thorough examination of both benefits and costs.



We strongly agree with the FCA’s observations regarding market and firm failure,
including:
o “It is not possible, or desirable, to create markets and firms which never fail.
To do so would involve a cost of regulation which would substantially exceed
the benefits, and even then provide no guarantee.”7
o “Regulated firms will inevitably fail, especially when markets are competitive.
Our approach is to ensure that these firms exit the market in an orderly way,
and that the associated disruption and harm to consumers is minimized.”8
o “A well-functioning market is not one where consumers will never lose or
regulated firms will never fail. It is not our role to adopt a zero-tolerance
approach to this kind of failure.”9
These statements underscore the FCA’s understanding of, and appreciation for the
proper functioning of, the capital markets. We elaborate on the importance of this
perspective in the next section of this letter.



We applaud the FCA’s intention to “take specific action, including a review of our
Handbook, to reduce the restrictions our regulations cause without compromising our
objectives.”10 The financial services industry is dynamic and rapidly evolving, raising
the prospect that regulations adopted in the past under different conditions or
circumstances may no longer provide optimal cost/benefit tradeoffs for consumers
and the broader economy. We appreciate the FCA’s commitment to considering
whether certain of its regulations need to be revised or replaced to ensure that the
regulatory scheme keeps apace with industry developments, and we urge the

Id. at 4.
Id. at 7.
Id. at 12.
10

Id. at 14.
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Authority to commit to conducting a “retrospective” review of its Handbook on a
periodic basis going forward (e.g., every five years).


We welcome the FCA’s view that it has a specific role to play in promoting
technological innovation in the interests of users. And we appreciate the FCA’s
willingness to consider “non-traditional regulatory responses,” including fostering
discussion amongst market participants and “opening FCA processes to all to allow
technological solutions to be developed to meet our concerns.”11 More generally, we
believe that greater collaboration between the FCA and industry to identify challenges
and develop solutions should help to achieve workable and effective regulatory
outcomes.



We appreciate the FCA’s commitment to providing support for new firms or business
models looking to enter the market. Robust competition, as we have noted earlier, has
been fundamental to our industry’s success. Forward-looking initiatives such as the
FCA’s “regulatory sandbox” are a way to foster innovation while still providing
appropriate regulatory oversight.

We note that the Mission contains occasional references to the FCA’s business plan,
which sets forth the Authority’s current regulatory priorities and how it will measure
“success” in meeting those priorities.12 We recommend that the FCA consider specifying in
the Mission how the two documents relate to one another and how the FCA develops its
business plan.
Role of the FCA in Systemic Risk Regulation
One area that we believe should be more prominently developed in the Mission is the
FCA’s role in systemic risk policymaking that has implications for the firms and markets that
it regulates. This includes the FCA’s involvement with, and contributions to, the FPC.
In the years since the global financial crisis, policymakers in jurisdictions around the
globe have sought to incorporate a system-wide perspective into their financial regulatory
frameworks. Broadly stated, the goal of those efforts is to identify and address risks that
could pose a threat to the overall financial system.
Maintaining a strong and resilient financial system is fundamentally important to
regulated funds and their investors. ICI Global believes that regulators can—and should—
look at all sectors of the financial system to identify potential risks. To lead to good policy
outcomes, reviews of this nature must be thorough, balanced and fact-based. This, in our
view, means active involvement by regulators with requisite expertise. For capital markets,
this means contributions from regulators like the FCA who understand how those markets
and their participants (including regulated funds) operate and the potential risks (or lack
thereof) they may present.
What we have seen in practice, however, deeply concerns us. Far too often, the views
of the policymaking bodies charged with identifying systemic risks—for example, the global
Financial Stability Board (“FSB”), the United States Financial Stability Oversight Council,
and the European Systemic Risk Board—have reflected the mindset of the central bankers
who dominate their membership. From this perspective, non-bank financial entities arouse
11

Id. at 23.

The FCA’s current business plan, Business Plan 2016/17, is available at
https://www.fca.org.uk/publication/corporate/business-plan-2016-17.pdf.
12

Financial Conduct Authority
26 January 2017
Page 5 of 8
skepticism based on the fact that they are not regulated in the same way as banks. Potential
areas of risk are identified by close reference to the experience of banks, and there is a
tendency to presuppose the appropriateness of bank-oriented regulatory solutions.
We believe strongly that policymakers should refrain from seeking financial
“stability” through a rigid, bank-centered system and the avoidance of risk. Instead, we have
argued that policymakers should strive for a “robust” financial system that offers and
promotes diversity, encourages innovation and experimentation, and is adaptable.13 We are
pleased to see this broader view of financial system “success” reflected in the Mission.
The Mission, however, does not discuss the FCA’s role in addressing potential
systemic risks in the markets and firms that it regulates. Nor does the Mission discuss the
FCA’s contributions to, or involvement in, the FPC. We note, however, that the FCA’s
business plan says the following:
The Financial Policy Committee (FPC) is the UK’s prime body for analysing
financial stability and is the main lens through which the FCA views systemic
risk. As part of our role to protect and enhance the integrity of the UK
financial system, we closely monitor financial stability risks, including the
soundness, stability and resilience of financial markets. Our Chief Executive is
a member of the FPC and we work closely with the Bank of England on areas
of interest to the FPC such as market liquidity and housing issues.14
We believe it is critically important for the FCA to bring its perspective and expertise
to bear in the work of the FPC. Doing so will help to ensure that the FPC’s views and
decisions are reflective of the diverse UK financial system and not just its banking sector.
We accordingly urge the FCA to participate in the FPC to the fullest possible extent,
including by advocating for the appointment of external members with capital markets
expertise. This commitment, we believe, needs to be featured prominently in the Mission,
along with a discussion of how the FCA expects to contribute to the work of the FPC.
Involvement of the FCA in Other Policymaking Bodies
In a foreword to the FCA’s current business plan, Chairman John Griffith-Jones
observes that the FCA “will continue to be involved in the EU and international policy
agenda, seeking particularly to maintain the wellbeing of the UK’s market place, reinforced
by the high conduct standards expected of a global financial centre.”15 The business plan
describes the FCA as “a significant and influential voice in international regulatory bodies.”16
We agree with this description of the FCA. As we observed earlier in this letter, the
FCA has articulated a balanced and thoughtful regulatory philosophy that will guide its
regulation of a wide and diverse segment of the UK financial system. The FCA’s approach,
and its deep understanding of the capital markets and capital markets participants, likewise

See, e.g., Enough Already: Is Post-Crisis Financial Reform Going Too Far?, Luncheon Keynote Speech by
Paul Schott Stevens, President & CEO, Investment Company Institute, at the American Chamber of Commerce
in Japan (19 Oct. 2016), available at https://www.ici.org/pressroom/speeches/16_pss_japan_finreg.
13

14

Business Plan 2016/17, supra note 12, at 43.

15

Id. at 6.

16

Id. at 43.
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would be beneficial in guiding other policymaking efforts of import to regulated funds and
their investors. We offer two brief examples.
First, the FCA is an active participant in the International Organization of Securities
Commissions (“IOSCO”). Earlier this month, the FSB delegated to IOSCO responsibility for
considering FSB recommendations to address perceived “structural vulnerabilities” in asset
management. ICI Global welcomed the FSB’s confirmation that IOSCO is the correct body
to evaluate these recommendations and consider next steps. As we have repeatedly urged,
IOSCO and capital markets regulators in each jurisdiction have the appropriate expertise to
identify and examine any areas of potential risk in asset management and to determine the
appropriate regulatory response.
Second, the FCA is actively involved in work to develop a new prudential regime for
EU investment firms. Conducted under the direction of the European Banking Authority
(“EBA”), this work aims to develop: (1) a framework tailored to the risks of investment
firms, as opposed to one based on global prudential standards for banking; and (2) a clear,
single set of harmonized requirements that are reasonably simple, proportionate and more
relevant to the nature of an investment business. It is our understanding that the EBA intends
to deliver its final recommendations to the European Commission in June 2017.
We urge the FCA’s full engagement in the two work streams mentioned above, which
have important implications for the firms and markets that the FCA regulates. More broadly,
we recommend that the FCA modify the Mission to reflect its commitment to involvement in
EU and international policymaking bodies whose work likewise will impact FCA-regulated
entities.
Use of Competition Policy Tools
By statute, the FCA “must discharge its general functions in a way which promotes
effective competition in the interests of consumers.”17 As an initial matter, we note that the
United States Securities and Exchange Commission (“SEC”) has a similar statutory mandate
in respect of its rulemaking. Specifically, in instances where the SEC must consider whether
its proposed action is consistent with the public interest, the agency must consider both the
protection of investors and whether the action will promote efficiency, competition and
capital formation.18
The executive summary to the Mission indicates that it is the FCA’s preference “to
use our competition policy tools where our actions will improve functioning of markets as a
whole.”19 As the FCA surely appreciates, exercising this authority must be done judiciously,
given the relative interconnectedness of UK financial markets with those in Europe and
beyond. Addressing (or even identifying) problems in the UK marketplace must be
approached carefully so as to avoid triggering any distortion in the operation of financial
markets more broadly.
In a section entitled Competition and market design, the Mission indicates that
“[w]hen we are developing interventions on market design, our market studies are key” and
Section 1B(4) of the Financial Services and Markets Act. The full statute is available at
http://www.legislation.gov.uk/ukpga/2012/21/section/6/enacted.
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Section 2(c) of the Investment Company Act of 1940.
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that as a result of such studies, “we can use our powers to seek to remedy any concerns we
have identified.”20 As a threshold matter, we believe the references to “market design” are
unfortunate, because they could be read to suggest that it is for the regulator to determine the
overall structure and shape of competitive markets. While it is true that the FCA could
encounter particular market failures that require regulatory intervention, FCA “redesign” of a
market is unlikely to be an appropriate response.
Given the weight that the FCA intends to afford its market studies, it is imperative
that the Authority makes every effort to “get it right.” Recently, the FCA published an
interim report on its asset management market study and requested public comment on its
“emerging thinking and analysis,” including “our findings about how competition works for
asset management products and services” and “our emerging thinking on potential
remedies.”21 Contrary to the FCA’s initial conclusion that price competition in this market
needs to be strengthened, the report in fact shows that the UK market exhibits the hallmarks
of a very competitive industry. ICI Global intends to file a detailed comment letter
explaining why this is so and providing additional supporting data. Our letter will reflect our
firm belief that capital markets regulators should refrain from any temptation to “place a
finger on the scale” and push investors toward particular products or providers, with
attendant negative implications for competition and innovation.
Our concerns with the interim report on asset management underscore a broader
point—the critical importance of public feedback in any market examination by the FCA.
Market participants and other stakeholders may well have insights and empirical data that the
FCA as a regulator does not. In our view, the FCA must be willing to consider carefully all
public input that it receives, particularly data or other information that may be at odds with
the FCA’s initial views of a particular market. And it also must be willing to take that input
into account when drawing final conclusions about the state of the market being examined
and the policy responses (if any) that the FCA should consider.
Looking Ahead
FCA.

We conclude our comments with two additional, forward-looking suggestions for the

First, although we respectfully acknowledge the FCA’s statement in the foreword to
the Mission that “this is not a document about Brexit,” there is no denying that the FCA will
have a role in managing Brexit and its implications for regulated firms and the markets in
which they operate. Accordingly, as part of the FCA’s consideration of its approach to
regulation, we recommend that the FCA make a conscious effort to “calibrate” its regulatory
activity in light of the challenges that Brexit will pose for regulated firms. Such calibration
should aim to ensure that any transitions necessitated by Brexit (including those that will
affect regulated funds and their investors) are orderly and do not undermine the FCA’s
regulatory objectives of protecting consumers, protecting the integrity of UK markets and
enhancing competition.
Second, we recommend more generally that the FCA, on an ongoing basis, should
consider carefully the pace of regulatory change so that firms have time to adapt to
significant new regulatory obligations (or to the market or other impact on their businesses
20 Id. at 37.
FCA, Interim Report, Asset Management Market Study (Nov. 2016) at 22, available at
https://www.fca.org.uk/publication/market-studies/ms15-2-2-interim-report.pdf.
21
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brought about by regulatory change). A related concern is that at a certain point, the costs
and burdens of regulatory overload could lead some firms to exit the business, or raise
barriers to entry for others. The result would be greater concentration and less competition—
an undesirable outcome and one at odds with the FCA’s objectives. As part of carrying out
its mission, the FCA should be mindful of and seek to avoid these potential consequences.
*

*

*

*

*

We appreciate the opportunity to comment on the FCA’s Mission. If you have any
questions regarding our comments or would like additional information, please contact me at
+44 (0) 207-961-0830 or dan.waters@iciglobal.org; or Susan Olson, Chief Counsel, at
+1 (202) 326-5813.
Sincerely,
/s/ Dan Waters
Dan Waters
Managing Director
ICI Global

Our Future Mission
IFoA response to the Financial Conduct Authority

26 January 2017

About the Institute and Faculty of Actuaries
The Institute and Faculty of Actuaries is the chartered professional body for actuaries in the United
Kingdom. A rigorous examination system is supported by a programme of continuous professional
development and a professional code of conduct supports high standards, reflecting the significant
role of the Profession in society.
Actuaries’ training is founded on mathematical and statistical techniques used in insurance, pension
fund management and investment and then builds the management skills associated with the
application of these techniques. The training includes the derivation and application of ‘mortality
tables’ used to assess probabilities of death or survival. It also includes the financial mathematics of
interest and risk associated with different investment vehicles – from simple deposits through to
complex stock market derivatives.
Actuaries provide commercial, financial and prudential advice on the management of a business’
assets and liabilities, especially where long term management and planning are critical to the success
of any business venture. A majority of actuaries work for insurance companies or pension funds –
either as their direct employees or in firms which undertake work on a consultancy basis – but they
also advise individuals and offer comment on social and public interest issues. Members of the
profession have a statutory role in the supervision of pension funds and life insurance companies as
well as a statutory role to provide actuarial opinions for managing agents at Lloyd’s.

Submitted via email: FCAMission@fca.org.uk

26 January 2017

Dear Mr Bailey,

IFoA response to FCA’s ‘Our Future Mission’
1. The Institute and Faculty of Actuaries (IFoA) welcomes the opportunity to respond to the
FCA’s Mission. The IFoA regulates its members to assure public trust and support business.
We support the FCA’s commitment to proportionate and effective regulation, as well as the
inclusion of public policy objectives. Our approach to regulation is fundamentally about the
protection of the public and assuring public confidence by maintaining quality and
professionalism. We welcome that the Mission lists three of the principles we consider as
crucial to good regulation:
a. Proportionate – such that regulatory intervention is undertaken only to the extent
necessary and appropriate to the risk;
b. Transparent – regulation, and the process by which it is determined, should be clearly
articulated and readily comprehensible; and
c. Targeted (efficiency and economy) – regulatory action should be focused on
identified problem(s), such as to minimise side effects, and should avoid imposing
disproportionate cost on the regulated community
2. The two additional IFoA principles for good regulation not separately listed, but which are
discussed within the Mission, and therefore to which the FCA may wish to consider making
explicit reference are:
a. Accountable – the regulator should be ready to justify regulatory action (and inaction)
and should be, and be seen to be, open to scrutiny by the public as well as its
members; and
b. Consistent – regulatory action (and inaction) should be coherent, according to a
clearly defined and comprehensible policy. Specifically, in Chapter 6 the FCA states
the importance of a consistent approach in conducting regulation to overcome public
policy challenges.
3. We support the cross-sector approach that the FCA has taken for its Ageing Population
project. Where a number of financial services are facing similar challenges and where these
challenges have a clear link with public policy an interaction between legislation and
regulation for these different services is sensible. It is important that the FCA remains
independent from Government, however both are responding to the same societal,
technological and economic transformations. Therefore, consideration of public policy within
the FCA’s regulatory framework, to satisfy the public interest, is a constructive approach.
However, there must be a clear and consistent framework for the demarcation between
regulator and government responsibilities and the cooperation between the two.
4. It is right that the FCA is seeking to ‘future-proof’ its Mission as it is noted that it too is
subjected to the same societal, economic and technological transformations as the firms it

regulates. Financial services are still grappling with the ageing population, the low interest
rate environment and data science. It is encouraging to see that the FCA is considering how it
can best reflect these ongoing changes. As well as ensuring that the structure of its regulatory
function is future-proof in a flexible and changing landscape.
5. We have answered those questions where our members have relevant expertise.
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
6. We agree that in a well-functioning market failure can occur. However, a regulator should
ensure that the distribution of the cost of failure is in such a way that it does not incentivise
similar behaviour in the future. If the cost of failure is passed on to the wider market, it does
not penalise those who have caused the failure. We wonder whether in addition to fines for
previous infractions, that the regulator increases its focus on taking action to limit or ban
participants from the market if the FCA found them to be at risk of further failure. This could
also be helpful where the cost is not necessarily financial (e.g. reputational), and where there
is an interaction between regulatory and public policy requirements which need to be
considered.
7. However, where the failure was caused by the existence of risk, rather than behaviours, then
it is possible that the cost of failure should be carried elsewhere.
Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
8. When poor behaviour is penalised through fines rather than customer redress it is not clear to
customers how this benefits them. We therefore suggest that customer redress should be the
first option. In the pursuit of transparency, it should also be made clear to consumers where
the revenue raised from any fines is directed.
9. We also recommend the regulator encourages actions that enable consumers to understand
both the upside and downside of risk. It is important that consumers have realistic
expectations about the potential for loss associated with certain financial products.
Q3: Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
10. As the FCA notes, there is an increasing shift towards individuals taking greater financial
responsibility. However, even where individuals have been informed of the risks, we are
concerned about levels of financial literacy and therefore understanding. We support the
FCA’s preventative approach, but question whether this is always happening in reality. For
example, the increase in choice arising from the introduction of the pension freedoms is
inherently complex and whilst firms should do all they can to alleviate this complexity, there is
a risk that consumers may well still be drawn to the easiest option. Firms can actively help to
prevent consumers making poor, or even financially dangerous, decisions by providing simple
documentation that explains exactly what products offer.
Q4: Do you think the distinction we make between wholesale and retail markets is right? If not,
can you tell us why and what other factors you believe we should consider?
11. There is an underlying assumption that wholesale markets are between parties with similar
levels of expertise – the regulator should ensure that both parties have access to appropriate
information – otherwise a transaction should be treated more like a retail transaction.

Q5: Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?
12. The Mission refers to transparency, but we suggest that this should be in a way that is
reactive rather than proactive. It is important that the public has confidence in the regulatory
system and this will be driven by perception as well as reality. The regulator could play a
useful role in improving public perception by actively promoting the role of regulation, the
outcome of regulatory interventions for consumers.
Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
13. This is a judgement where there is no unique correct answer. However, the limits, once
decided should be clear so firms can understand them and manage them effectively. Unclear
mandates create confusion and do not support the goal of well-functioning markets.
Q9: Is our understanding of the benefits and risk of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
14. We agree that greater transparency will be helpful where the FCA believes there is an
unacceptable level of cross-subsidy. Cross-subsidy as a result of firms capitalising on passive
consumers to attract new business is not in the public interest, however there will be cases
where cross-subsidy is in the public interest, as demonstrated by Flood Re, or where it is
fundamental to the nature of a product, as is the case in many insurance policies. Where
markets are increasing premiums for ‘naïve’ consumers we agree that regulatory intervention
can be appropriate.
Q10: Does increased individual responsibility increase the need and scope for a greater and
more innovative regulatory response?
15. Placing increased responsibility on individuals to manage their own personal risks does
require a particular regulatory response, although not necessarily “greater” regulation. As
stated in our response to question three, consumers may be led to the easiest, rather than the
optimal option. It is important that the regulatory approach focuses on consumer needs, rather
than simple “compliance” with a rulebook. For example, comparing the value of an annuity
against an income drawdown product is not easy. Nor is it straightforward to compare income
drawdown products between providers as they may have different features. Even for those
consumers with a good level of financial literacy, figuring out which type of product, and then
which specific product, best meets their circumstances will be difficult and time-consuming.
This could result in sub-optimal decision-making or inertia. It also highlights the potential
benefit from providing consumers with information at a digestible.
16. One possible solution could be a requirement for market participants to set aside funding to
aid with the financial education of potential consumers. The incentive would be that should a
complaint against the market participant arise, the regulator’s response would take into
account the extent to which the vendor has made a commitment to financial education of its
potential customers.
17. In addition, as stated in our response to question two, increased individual responsibility also
requires consumers to understand both the upside and downside of risk. Good disclosure

would mean consumers have realistic expectations about the potential for loss associated
with certain financial products and their ability to bear any potential losses.
Q11: Would a Duty of Care help ensure that financial markets function well?
18. Andrew Bailey notes that market failures have occurred in firms that had a duty to “treat
customers fairly”, so we do not think it is right to suggest the current regime does provide
adequate protection. However, whilst Duty of Care can help to ensure markets function well, if
the result is that innovation is stifled because of a perceived or real increased risk to firms of
legal action then this may instead have a detrimental effect on the optimal functioning of
financial markets. Markets are changing rapidly; any regulation must be able to cope with
that, otherwise there is a risk that people will move towards unregulated providers as a result
of innovation. Perhaps reconsidering how the duty to treat customers fairly is interpreted
might be a more appropriate first step.
19. In addition, a Duty of Care is a subjective measure. The role of the legal system in
determining whether this has been breached could lead to complex and expensive legal
actions, as well as leading to a lack of clarity between legislation and regulation. A
streamlining of the Financial Ombudsman’s Service, which allows complaints to be heard
more quickly, may be beneficial in avoiding legal action.
Q12: Is our approach to offering consumers greater protection for more complex products the
right one?
20. We agree that it appears proportionate to take a different approach for more complex
products than it does for less complex products. However, it is important to note that simple
products could appear complex for some individuals with low financial capability. When
considering which products require greater protection for consumers, this could usefully be
coupled with a consideration of consumers’ financial capability.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
21. Although having greater wealth is likely to mean that someone is better able to bear the risk of
product failure (all else being equal), there is not a direct link between those with greater
wealth and those with higher capability of understanding financial products.
22. There is a limited resource for regulation and we agree that this should to be used effectively
and that it should be used to protect those who are most vulnerable. However, we consider it
too simplistic to target lower income groups and we suggest that a more sophisticated
approach is necessary. For example, the youngest and oldest consumers may be at greater
risk than those in the middle of the age distribution, owing respectively to either a lack of prior
knowledge or, for example, cognitive decline.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right
one?
23. We agree with the approach outlined in the Mission document. We consider that the FCA
must also be alert to firms acting within the letter, but not the spirit of, regulation, e.g.
regulated advisers giving non-regulated advice in relation to transfers of safeguarded
benefits, potentially exposing consumers to pension scams.

24. In addition, there is no specific mention of those consumers who are interacting with financial
services because of bereavement. We suggest these consumers are also vulnerable and
therefore merit special consideration.
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
25. If the information provided is unclear, or the means of communication is confusing, the
benefits of disclosure will fall short of the ultimate objective. We therefore welcome the FCA’s
incorporation of behavioural economics into its approach for disclosure.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach
where conventional disclosure steps prove ineffective?
26. Yes, but only exceptionally and where it clearly supports the overall aims of having a wellperforming market.
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions
more predictable?
27. As detailed in our introductory comment, we believe consistency is a key component of
regulatory action (and inaction). Consistency in approach will help to make FCA decisions
more predictable. Whilst it may be implicit that the FCA would adopt a consistent approach, it
may be worth making this point explicit in Chapter 10.
Q23: Do you think it is our role to encourage innovation?
28. We agree that there is a role for the FCA to encourage innovation, for example in new areas
such as robo-advice. If the FCA can encourage firms to set this up within a given framework,
it could help to reduce risks to consumers and the need for future redress.
Q26: Do you think that private warnings are consistent with our desire to be more transparent?
29. Private warnings could be useful in relation to non-specific concerns, or to events that are not
regulatory breaches and unlikely to give rise to any material adverse effects. In particular, we
expect that people are more likely to raise precautionary concerns, for example about a firm’s
culture, if it is clear that there are no immediate public repercussions unless the concern
results in uncovering evidence of a more fundamental failure. However, if it appears a breach
has occurred, private warnings do seem inconsistent with transparency.
30. We look forward to continuing to support the work of the FCA where it is in the public interest
and where it affects the work of actuaries as it embeds its future mission. Should you wish to
discuss our response in further detail please contact Rebecca Deegan, Policy Manager
(rebecca.deegan@actuaries.org.uk / 0207 632 2125) in the first instance.
Yours sincerely,

Colin Wilson
President, Institute and Faculty of Actuaries

Submitted by email
26 January 2017
Consultation: FCA: Our future Mission
The Investment & Life Assurance Group (ILAG) is a representative body, with members from
across the Life Assurance and Wealth Management Industries.
ILAG members openly share and develop their practical experiences and expertise, applying
this practitioner knowledge to the development of their businesses, both individually and
collectively, for the benefit of members and their customers.
ILAG is run by practitioners for practitioners, whether by engagement with industry
associated bodies or through active consultation.
A list of ILAG members is at the end of this submission.
Overview
It is encouraging to see that the FCA is committed to creating a more effective environment
for financial services that encourages firms to focus on the customer outcome.
We believe it is essential to collaborate to achieve a mutually beneficial industry for
consumers, the Industry and its regulators. It is vital that those setting policy and those with
the remit to implement it are aligned.
Early engagement with the industry is key to embedding cultural change throughout firms
and the entities that regulate them. FCA’s approach to its output to industry must mirror its
expectation for clear communication for consumers. Understanding how firms use the
content of documents, such as Policy Statements, and then adapting papers to meet these
needs, would be beneficial to those assessing regulatory change and the speed to which it is
implemented.
Similarly, we would like to see greater communication with industry, perhaps through
organisations such as ILAG, during the Thematic Review and Market Study processes.
We have considered the questions within the Consultation Paper and provided responses as
appropriate.
We would, however, be happy to hold a separate discussion with FCA to develop a
collaborative and interactive relationship between the FCA and our members to gain industry
insight.
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Consultation questions
Chapter 4 - Ensuring markets function well
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
Although we agree with the definition of a well-functioning market, we question whether the
current regulatory perimeter encompasses the way businesses operate and the functions
carried out.
Q2: Do you think our approach to consumer loss in well-functioning markets is
appropriate?
We agree that your approach is appropriate. The main issue is to ensure that customers
understand when they might lose money.
Q3: Do you think we have got the balance right between individual due diligence and
the regulator’s role in enforcing market discipline?
For wholesale markets the right balance has been achieved. However, consumers may not
be aware of the need to undertake due diligence on firms, and consequently it is possible
that many will do little more than check the firm is regulated.
It would be beneficial for FCA to provide the industry with an overview of its expectations in
this regard. Based on current research, we are not sure that many consumers would have
the capability to undertake due diligence to an adequate level.
Q4: Do you think the distinction we make between wholesale and retail markets is
right? If not, can you tell us why and what other factors you believe we should
consider?
It is essential to differentiate between wholesale and retail markets and the distinction made
by FCA is right. It is key that FCA considers whether situations in wholesale markets could
have the potential to have an impact on retail markets and act accordingly.
Q5: Do you think the way we measure performance is meaningful? What other criteria
do you think are central to measuring our effectiveness?
The areas within which FCA gives transparency could be extended. For example, the
quantitative data, such as KPIs for turnaround times, is easily accessible. It would, however,
be of great benefit to firms to understand the effectiveness of interventions and other such
qualitative analysis.
The way in which the effectiveness of FCA’s screening process for authorisations is
assessed would provide insight for firms. For example, when a firm fails or comes under
investigation within a relatively short period after authorisation. In these circumstances, it
would be useful to understand if there is consideration of whether the authorisations process
should have identified the issues and whether the lessons learned are incorporated into
future process improvement.
We appreciate that it would be inappropriate to share details of firms under investigation or
those that are failing, but anonymous case studies, made available to the Industry, would be
invaluable.
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Chapter 5 - Meeting our objectives
Q6: Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you think
we should include?
We appreciate that FCA has little jurisdiction over the non-regulated activities of nonregulated firms. With advances in technology and innovation, we consider it prudent for FCA
to be aware of activities that might need to be brought inside the regulatory perimeter.
We also suggest that the language used in the Regulated Activities Order could be revised
to make it easier for firms to interpret. This would enable firms to understand day-to-day
application of activities, which will result in the Order being less open to legal argument.
Q7: Do you think our intervention framework is the correct one?
The framework currently operated by FCA is correct. Although, FCA should be mindful of
situations where there are warning signs and early action would be deliver good outcomes.
For example, it appeared to industry that FCA could have reacted more swiftly in the case of
PPI, which could have prevented much of the customer detriment and negative association
for the rest of the Industry.
Chapter 6 - Regulation and broader public policy – getting the balance right
Q8: Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
Government policy is set down in legislation; the FCA’s role is to ensure that firms do not
exploit opportunities or loopholes arising from the legislation in a way that would be contrary
to the policy intention. For example, whilst it is accepted that there may be some crosssubsidisation between customers to provide basic bank accounts, this should not extend
beyond what is appropriate and necessary.
Q9: Is our understanding of the benefits and risk of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
Yes.
Q10: Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
Consumers have always had the responsibility to make financial decisions about their
income and expenditure. In many cases these decisions have been, and are made, without
professional financial advice or guidance.
However, individual responsibility is increasing through the growing requirement for
consumers to make informed decisions, particularly relating to the meeting of their long term
financial needs. A number of factors contribute to this, including, inter alia, the decline of
defined benefits pension schemes (with the loss of valuable guarantees), the roll out of autoenrolment, the introduction of pensions freedoms and increasing life expectancy, with its
associated issues and costs.
These factors, between them, are increasing both choice and complexity for consumers.
Correspondingly, they increase the need for effective financial solutions to be available and
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for consumers to be put in a position where they are aware of relevant issues and are
equipped to make informed choices.
The role of the regulator and the industry is to create an environment that supports
consumer awareness and provides the tools to educate, as well as ensure there is the
framework in place to provide the necessary protections. More complex consumer needs,
allied to the rapid pace of technological advances and their potential application in delivering
solutions, point to the need for the regulator to be increasingly responsive and innovative in
its approach to fulfilling its remit.
Q11: Would a Duty of Care help ensure that financial markets function well?
It is difficult to see what a Duty of Care would achieve that is not already required by the
Principles for Businesses.
There is a danger that if a Duty of Care is too precisely defined its application is likely to be
inadequate, but if the definition is too wide it may be too open to interpretation.
Instead of a Duty of Care, it would be more effective to reinforce the Principles for
Businesses by emphasising FCA’s expectations of the standards required to comply with
them. For example, the 2016 thematic review of long-standing customers (TR16/2).
Chapter 7 - Protecting consumers
Q12: Is our approach to offering consumers greater protection for more complex
products the right one?
Complexity does not always equate to greater risk. Some products may have features that
are difficult for a consumer to understand, but which actually reduce the risk exposure. For
example, by building in guarantees. Complexity of operation should not be confused with
complexity of function. A product may be defined as complex, but it is the outcome it delivers
that is key.
Disclosing the finite detail of how a product is constructed is counterintuitive to fostering
understanding of the benefits and risks associated with the outcome that product delivers.
Consumers are accustomed to buying complex electronic products, for example, which they
understand how to operate without necessarily understanding the technology that makes the
product work.
In considering the number of FSCS claims related to SIPP investments, the scope of the
regulatory perimeter, with regard to products that are risky as well as complex, may need to
be reviewed.
Q13: Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
To fully consider this question the Industry needs to understand how capability should be
defined in this context.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter
the right one? Would more specific criteria help firms and consumers?
As mentioned in our answer to question 6, it is important to consider whether the scope of
the regulatory perimeter is correct.
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It is worth considering whether FCA should make proactive representations to government
when there are issues with entities outside FCA’s regulatory perimeter.
Q15: What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
The design of the redress scheme should include a communications strategy, aligned to the
Complaints rules. For example, letting the customer know at outset that the review is
happening, how it will work, and giving an approximate timescale in which they can expect
their case to be reviewed. This could include an opportunity to request higher priority, e.g.
financial difficulties, serious illness and be followed by periodic updates on progress. This
should also explain whether the review is on track compared with the estimated timeframe
given at outset.
Chapter 8 Vulnerable consumers
Q16: Is our approach to giving vulnerable consumers greater levels of protection the
right one?
It is important that vulnerable customers are given the appropriate level of protection,
however we believe the process could be refined to provide better service.
When assisting vulnerable customers, many firms will need to apply for rule waivers to
provide the required services. This activity is currently undertaken in isolation. We would like
to work with FCA to develop a process whereby a rule waiver application can be assessed
alongside the provision of services to the customers the rule waiver relates to.
Chapter 9 The role of disclosure in consumers’ choices
Q17: Is our approach to the effectiveness of disclosure based on the right
assumption?
There must be a balance between being concise in the information provided, while
adequately expressing the liabilities.
We agree that ‘less can be more’, and that consumers tend not to read or understand
lengthy and legalistic terms and conditions documents. However, there is a balance to be
struck between being concise and ensuring that the consumer is provided with sufficient
information about what products do and do not do. The use of nudging techniques should be
considered carefully and avoided in situations where a particular course of action would not
automatically benefit all consumers.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
The FCA should certainly intervene if there is evidence of disclosure resulting in consumer
detriment, but this is more likely to apply to individual firms. It is difficult to comment on
whether a more interventionist approach would be appropriate more generally.
Where existing disclosure requirements prove ineffective it is key that the target outcome,
and the root cause of the inadequacy, are understood by FCA and that examples of this are
provided to industry to learn from.
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Chapter 10 When will we intervene?
Q19: Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
No comment.
Q20: Are there any other factors we ought to consider when deciding whether to
intervene?
No comment.
Q21: What more do you think we could do to improve our communication about our
interventions?
It would be invaluable if FCA would publish anonymous case studies detailing the issues that
led to the intervention and the action taken. It would also be useful to be able to understand
the lessons learned and any resulting action FCA plans to take because of this insight.
Chapter 11 Competition and market design
Q22: Is there anything else in addition to the points set out above that it would be
helpful for us to communicate when consulting on new proposals?
There are times when pre-consultation with industry representatives could be invaluable in
forming changes to existing and new regulations. Often it is the case that FCA will have to
re-consult on issues raised during the initial consultation process, which can be inefficient, or
risk making changes in the final rules that have not been consulted on. Early engagement
with industry representatives, through forums such as our Regulation Practitioner Group,
would also provide FCA with insight into potential unintended consequences or areas which
might lead to poor outcomes for customers.
FCA encourages firms to test literature with the intended target audience and we suggest
that a similar method is considered when drafting papers for firms to consider, comment on
or implement.
Simple changes, such as signposting in the main body of consultation papers, the sections
of the handbook being referred to, will provide firms with clarity and reassurance and prevent
FCA’s intentions being left open to interpretation.
Chapter 12 Supervising firms
Q23: Do you think it is our role to encourage innovation?
It is the role of FCA to provide a regulatory environment that engenders innovation from
industry. Project Innovate and the ‘sandbox’ is an encouraging start. FCA needs to keep up
with but not drive the pace of change, redefining regulatory activity to clear the way for firms
to test new ideas.
The Industry needs regulation to provide the parameters, but FCA can further support
innovation by developing a culture that is open to discussions with firms about smaller
initiatives outside the formal process.
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Q24: Do you think our approach to firm failure is appropriate?
Yes. As mentioned in our response to question 5, it would be helpful for firms to understand
how FCA applies the lessons learned to its internal processes, when firms fail in a relatively
short space of time following authorisation.
Chapter 13 Our approach to enforcement
Q25: Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
Producing anonymous case studies and editorial content in publications, such as the
Regulatory Round Up, would give insight to industry and mean that more formal discussion
wouldn’t be necessary. As an example, the case studies published by the FOS provide
invaluable insight into its approach to particular issues.
Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
We believe that there is a place for closed-door discussions when FCA has an early
indication that activity within a firm could lead to poor customer outcomes.
Yours faithfully,
Dr Matthew Connell
Chair,
Investment & Life Assurance Group
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ILAG Membership 2017
Aberdeen Asset Managers Life &
Pensions Ltd
AIG Life Limited
Aviva
Barnett Waddingham LLP
Canada Life Limited
Capita plc
Defaqto Limited
Deloitte LLP
EY
FIL Life Insurance Limited
Forester Life
Gen Re
Grant Thornton
Hannover Re UK Life Branch
HCL Insurance BPO Services Limited
HSBC Bank plc
Huntswood
Hymans Robertson LLP
LV=
Mazars LLP
metfriendly
MetLife
AKG Financial Analytics Ltd
Ecclesiastical Insurance Group
Foresters Friendly Society
McCurrach Financial Services Ltd
NMG Consulting

Milliman
OAC Actuaries and Consultants
OneFamily
Pacific Life Re
Phoenix Group
Pinsent Masons LLP
Police Mutual Assurance Society Limited
PwC
Reliance Mutual Insurance Society
Limited
RGA UK Services Limited
RPC Consulting
Sanlam UK Ltd
SCOR Global Life UK
SDA llp
Suffolk Life Annuities Limited
Sun Life Financial of Canada
Swiss Re
Unum
Vitality
Wesleyan Assurance Society
Willis Towers Watson
Zurich Assurance Limited
Shepherds Friendly Society Limited
Squared Health
Squire Patton Boggs
State Street Investor Services
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IA RESPONSE TO FCA FUTURE MISSION PAPER
The Investment Association (IA) is the trade body that represents UK investment
managers, whose 200 members collectively manage over £5.7 trillion on behalf of
clients.
We welcome the FCA’s publication of the future mission paper. As the UK enters a
new post financial crisis era and with Brexit looming, this is a once in a decade
opportunity for the FCA to consider how it should regulate. The UK is a cutting edge
financial centre with highly sophisticated financial markets. FCA should set its
regulatory approach to match the status of the UK as a globally preeminent
jurisdiction.
In considering its future mission, FCA should calibrate its approach to reflect the
importance of financial services to the economy, jobs and growth. Financial services
(and related professional services) represent the largest industry in the UK employing
over 2.2 million people, two thirds of which are outside London. Asset management
and supporting firms represent a large section of this industry, employing over
92,000 people, managing approx. 40% of European Assets, producing 6% of net
services exports and providing pensions for 75% of UK households.
Our key points of feedback are:
 The need for appropriate calibration of regulation in supporting the UK’s
sophisticated financial markets.
 An enhanced role for the FCA in supporting the industry to work through the
post-Brexit implications.

 Improved governance and transparency in FCA decision making.
 The importance of integrating UK regulation within relevant international
standards.
 Improved use, communication and impact of enforcement activity.
 Closer adherence to the principles of better regulation.
 FCA’s role in the twin peaks regulatory environment.

INTRODUCTION:
We thank the FCA for initiating an honest and open conversation with industry
stakeholders on how it can best pursue its statutory objectives. We are confident
that engaging with industry on a strategic level will go a long way to helping the FCA
achieve its objective of ensuring that markets function well. In discussing the
regulator’s approach to UK’s most important industry, we have a shared and mutual
interest in supporting well-functioning markets and protecting consumers. We view
this as a shared objective of the FCA and of the financial sector.
As outlined above, financial services and asset management are structurally
important to the UK economy, therefore regulation must recognize this. The IA does
not support a return to light touch regulation. Rather, FCA must seek to create a
regulatory regime that protects consumers and ensures financial stability while
fostering an environment that prioritises opportunity and innovation for markets,
firms and consumers. It is vital to the economy that this industry continues to attract
foreign direct investment, create jobs and helps generate growth in the UK as an
internationally attractive place to do business post Brexit.
We fully support FCA’s assertion that ‘it is not possible, or desirable, to create markets
and firms which never fail’ (p.4). We understand that this acknowledgement is an
important step towards setting a realistic, yet ambitious, remit for the FCA. We
believe that FCA must not focus narrowly on improving the current market but rather
the deeper question of what kind of market should we be aiming for? The IA’s view
is that this new market should be characterised by being robust, liquid, open,
appropriately transparent, modern, internationally attractive and fair to both
existing participants & potential new entrants.
We agree with the FCA that it should interpret its wide objective to prioritise those
issues which cause the most harm, employing its efforts, time and resources to
realise those objectives most effectively.
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As the FCA Mission Paper makes clear, only where the regulator has a clearly scoped
objective with a means of intelligently identifying explicit priorities, can it measure
its performance, justify its decisions and actions, and build on its performance for
the future. We recognise the difficulties involved in assessing regulator performance
and support the FCA’s three tier approach to measurement which reflects both
activity and impact.
The FCA should take this opportunity to undertake a wide-ranging review of its
regulatory philosophy and not confine itself to a backwards looking technical
discussion on regulatory delivery. A reductive review of current practice will quickly
be superseded by the post Brexit legal and political environment.
As the regulator for one of the world’s leading financial centres, the FCA must reflect
on its position as a key thought leader in regulation and commit sufficient resources
to be better engaged with international standard setters.

THE ROLE OF REGULATION:
Clearly, regulation is intended to protect investors and ensure financial stability. The
IA supports these broader aims. Good regulation ensures that markets operate
efficiently for the wider economy, investor confidence is maintained in the financial
system and firms are able to innovate to provide a broad range of solutions to meet
investors’ needs while ensuring investors remain appropriately protected. This
should be reflected in FCA’s objectives. This represents an important counterpoint to
just narrowly focusing on consumer protection.
In the US the SEC has a dual responsibility. It has to oversee the efficient operation
of financial markets, but it also is required to ensure the wider US economy continues
to generate employment and economic growth. We believe this creates a valuable
tension in their regulatory approach and acts as a barrier to over regulation, which
leads to less employment and economic growth.
Good regulation also provides an appropriate threshold to ensure that new entrants
meet the standards required of practitioners entrusted with the management of the
wealth of individuals and organisations.
Accessibility for new entrants is an important criteria in setting regulatory standards.
Applying these standards in a pragmatic way can enhance the market. For example,
the improvements of the FCA Fund Authorisation team in significantly reducing
timescales for approving new fund applications, along with revising its forms to more
clearly set out the information it requires, are welcome. The changes have greatly
assisted firms in being able to more predictably manage new fund launch projects in
the UK, while maintaining the robust regulatory oversight of authorised funds.
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However, regulation
consequences:

even

when

well

intentioned

can

have

unintended

 Excessive regulation can prove a barrier to high quality and innovative new
entrants. It can also tie up resources of current participants, increasing costs
to the end investor and diverting resources that could otherwise be used to
develop new products or business solutions or improve the efficiency or
effectiveness of the organisation.
 Poorly designed regulation may have a range of impacts, both on the
behaviour of market participants and on that of savers and investors. For
example, providing inadequate or conceptually challenging information, such
as that which was proposed in the draft Regulatory Technical Standards (RTS)
for PRIIPs1, may not facilitate good decision-making. In this regard, we strongly
support the recent FCA emphasis on smarter communications as well as
undertaking our own work on enhancing consumer disclosures.
It is therefore important that regulation is proportionate to the risks posed, and that
an appropriate balance is maintained between adequate investor protection and
financial stability safeguards on the one hand, and on the other ensuring barriers
remain low enough to enable a vibrant and competitive market.
Looking forward, we would ask the FCA to consider the development of an additional
tool which could provide formal regulatory forbearance. Such a tool would afford
industry more time to build systems and/or negotiate terms, in scenarios which could
otherwise result in significant market instability. We would refer FCA to an example
in the United States, where the US Securities and Exchange Commission (SEC) has
‘No-Action’ letters’ at its disposal. Where the SEC issues a No-Action letter, the SEC
staff agree not to recommend that the SEC take enforcement action against the
requester based on the facts and representations described in the individual’s or
entity’s request. Similar provisions for the UK could go a long way to providing the
FCA with the necessary tools to prevent significant harm to relevant markets
functioning well.
Such No-Action letters are useful in scenarios where incoming rules are having
unintended consequences that were not foreseen at the time of drafting. For
example the upcoming implementation in the UK of the new Variation Margin (VM)
requirements under the European Market Infrastructure Regulation (EMIR) on 1
March 2017. As a result of this requirement all counterparties undertaking Over The

1

Packaged Retail and Insurance-based Investment Products (PRIIPs).
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Counter (OTC) derivatives transactions are required to exchange VM on a daily basis.
This requires new documentation being put in place with every counterparty on a
multilateral basis. The sheer scale and difficulty of this renegotiation exercise has
been much greater than either the market or regulators anticipated. In such
circumstances, if the FCA had a No-Action relief tool, it could provide additional time
for the industry to undertake this project and avoid any potential liquidity squeezes
or market disruption caused by the hard 1 March 2017 deadline.
We would emphasize that the industry sees relevant markets functioning well as a
shared goal. For the industry and regulator to work together effectively towards this
shared goal, transparency and governance is of central importance. It is self-evident
that the FCA has an overarching responsibility to consumers and the firms it regulates
to build confidence and trust in clean, fair and efficient markets as well as being
proportionate in its actions.

GOVERNANCE:
In considering its future mission, the FCA should review its approach to governance
and transparency. The IA believes that there must be more transparency in the FCA
decision making process. From the outside it often seems as if different departments
within FCA are not always fully aligned (Supervision vs Competition). The SEC holds
public meetings under the provisions of the Government in the Sunshine Act and the
FCA could take a similar approach which would allow the industry and other
stakeholders to engage and understand the FCA’s thinking earlier in the policy making
process.
We would also encourage the FCA Chairman’s office to have a much more robust role
in reviewing the FCA’s operation and performance. While the principal role of the
Chairman is to provide leadership to the Board of FCA. The Chairman’s independent
role should be used to provide a much stronger check on and review of the FCA’s
executive.

TRANSPARENCY:
Greater transparency in other areas of FCA’s work would give industry the
opportunity to engage and learn lessons from FCA interventions. For example
enforcement actions currently provide very limited feedback to firms - see the
comments below on questions Q25 and Q26 which explore this in more detail.
Perhaps an even more important and long-term consequence of greater
transparency, is its ability to foster trust between industry & regulator and new levels
of joint endeavour. The Mission Paper makes plain that ‘not all breaches [of FCA
rules] result in a formal investigation and public sanction may not be inevitable or
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even likely’ (p.8). Indeed, the FCA can play an equally important role helping firms
comply, as opposed to simply sanctioning them. This being the case, we would urge
the FCA to share more examples of positive interactions between industry and
regulator with firms. This should include examples of what it has identified as good
practice and poor practice in its supervisory work; recognising that certain cases will
need to remain confidential on account of the commercial information which they
would otherwise reveal.
Transparency is essential for promoting objective standards. There is the need for a
healthy and open dialogue between regulators and regulated entities – founded on
ideally, a recognition that firms and the regulator share a common outlook. Likewise,
regulators need to be able to engage firms in a dialogue that enables them to ask
questions and gain the insights of practitioners for better rulemaking and other
decisions.
The historical environment created a fear of ‘regulatory capture’ in which regulators
are concerned about being perceived as being too close to the entities that they
regulate. This is unfortunate as a frequent two-way dialogue is important to a healthy
relationship, and often a direct conversation is much more productive than a formal
hearing or relying on an analysis of the black letter rules in the handbook. However,
we are encouraged by the FCA’s approach to engaging firms in dialogue as part of a
broader process of market intelligence and within the context of the ‘close and
continuous’ approach to supervision.
When the industry requests that the FCA consider making a change to a rule(s), it
would be useful if there were a clear process on what happens to such suggestions.
It would be very helpful if FCA were to set out a timescale within which it would
respond, even if that schedule is not set in stone. In addition it would be helpful for
the industry to understand FCA’s thinking if, for rejected submissions, it was able to
provide an outline of why it had not been adopted.

CONDUCT ISSUES:
The FCA rightly highlights in the paper the recent history of conduct issues, in
particular LIBOR, FX markets, sale of interest rate hedging to corporates, Payment
Protection Insurance (PPI) misselling and breaches of financial crime rules. As the
conduct regulator for the UK, the lessons of the past should inform the appropriate
allocation of resources, regulation and supervision going forwards. This should
include decisions on allocation of resources between parts of the financial sector
(the sell side or the buy side) that have exhibited past conduct issues.
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As governments increasingly require their citizens to provide for their own
retirement, it is the buy side which is filling that gap, providing innovative financial
solutions to meet consumers long term needs.
The Investment Association’s (IA’s) purpose is to ensure investment managers are in
the best possible position to:
 Help build people’s resilience to financial adversity.
 Help people achieve their financial aspirations.
 Enable people to maintain a decent standard of living as they grow older.
 Contribute to economic growth through the efficient allocation of capital.
The UK is the second largest investment management centre in the world and IA
members manage 37% of European assets2.
In considering its regulatory & supervisory approach, FCA should work together with
the industry to support the important role that the buyside is fulfilling in meeting
consumers’ long term financial requirements.

NEW REGULATION:
The Mission Paper covers a very wide range of issues for FCA to consider in its future
strategy. It would be disappointing if the concerns raised in the paper imply the
creation of additional regulation. The need to maintain market access with the EU
may limit the space in which the FCA can operate post-Brexit. Existing EU regulation
will likely be copied out into UK law. In addition, international obligations to the G20,
Basel and IOSCO among others, will continue to apply. As such we do not anticipate
that the existing body of law and FCA Handbook rules is likely to change extensively
in the near future, other than for the purpose of transcribing EU law.
In the short term there is a need to maintain a UK regime which is functionally
equivalent to the EU. In the long term the FCA must set a new agenda based around
making the UK an internationally attractive place to do business, consumer
protections and growth of the UK economy. This change in approach must be brought
about in the tone as well as the substance of the FCA’s approach. In the short term
changes in substance may be limited but tone can change immediately.

2

More information can be viewed on our website.
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Since the 2008 financial crisis there has been a continuous layering on of regulation
from Europe, international standard setters and domestic regulation. The full impact
of this extensive new body of regulations has yet to be fully examined.
The unprecedented volume of new regulation means it is impossible to judge the
effect of any single regulation due to the cumulative effect of the numerous other
regulations impacting on the market in close proximity. Just some of the regulations
coming into force in 2016 alone were the Market Abuse Regulation (MAR),
Undertakings for Collective Investment in Transferable Securities V (UCITS V), aspects
of the European Markets Infrastructure Regime (EMIR) and Solvency II.
In addition, firms continue to build toward the introduction of the Markets in
Financial Instruments Directive II (MiFID II), Packaged Retail and Insurance based
Investment Products (PRIIPs), the Benchmarks Regulation and the 4th Money
Laundering Directive (4MLD) which are due to be implemented in the near future.
It is important for the FCA and its stakeholders that it should be able to measure how
effectively it meets its objectives. To do this there needs to be a stable base to
measure against. For example, cost disclosures in financial products is an evolving
area of work, which has been a feature of the Retail Distribution Review (RDR), For
example, the change from Annual Management Charge (AMC) to an Ongoing
Charges Figure (OCF) following the FCA Thematic Review that took place last year. In
2017 the IA is committed to doing further work to increase transparency in costs by
developing a new disclosure code to meet the requirements of PRIIPs and MiFID II.
All of these attempt to address the very issues the FCA sees. Existing changes need
to be allowed to flow through to the consumer and the results should be assessed
before the introduction of further changes.

BREXIT:
The challenges and uncertainties posed by Brexit to regulated firms are considerable.
Since the referendum vote the FCA has engaged with the financial sector to
understand the impact of Brexit, albeit many of the key issues to be resolved will be
political. In this uncertain environment firms are making decisions now about their
businesses, future investments and the roll out of new products and services. The IA
would encourage the FCA to continue to engage in the Brexit discussions with the
industry, with government and with European international counterparts.
While we understand that the FCA will continue to promote the highest level of
consumer protection and conduct post Brexit we do not see how FCA can achieve its
objectives of well-functioning markets, effective regulation and sustainable growth
without considering the impact of Brexit:
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Business continuity - for example there are thousands of passports both into and out
of the UK and on products which are manufactured/managed in the UK and sold
outside the UK and vice versa.
Scale and depth of the UK financial sector – Many international firms chose the UK
as a place to do business but the attractiveness of the UK goes beyond what terms
of access to the single market are negotiated. It is also important to consider how
Brexit will impact perceptions of wider international competitiveness. Many
businesses investing into the UK will have done so on the assumption that terms of
access to the EU single market would have been more dependable than the
referendum result has now implied. They will be watching closely how other factors
evolve and this could ultimately have an impact on the size of the UK’s financial
sector.
The FCA’s role in regulatory policy development - The FCA will have to be both
strategic and innovative in how it engages with international bodies such as IOSCO
and with other European regulators. While recognising many of the final decisions
will be in the hands of the politicians negotiating Brexit, the FCA should feed its
technical expertise into the negotiating process and communicate effectively to the
industry on an ongoing basis.
Future EU market access for UK firms depends both on formal EU regulatory
provisions and access to national markets without restrictions arising from national
discretion. Moreover, a number of Member States permit cross border provision of
services, including many of the Member States that UK investment managers have a
focus on (e.g. Luxembourg, Ireland, Netherlands, Germany, Finland and Sweden)
from third country firms. The FCA could have a vital role in discussions with
regulators in EU Member States to clarify the rules on cross border services,
potentially opening up opportunities for UK firms beyond the specific provisions of
EU law.

FCA RESOURCES:
We recognise that the challenge facing FCA is considerable. We consider that in order
to achieve its objectives the FCA should have an additional overarching goal, similar
to the German regulator (BAFIN) to recruit, retain and nurture high quality staff. The
FCA’s capabilities are determined by the skills and motivation of its staff. Enhancing
the quality and skillset of its staff should therefore be a high priority if the FCA is to
meet its extensive responsibilities.
We are encouraged by FCA’s open-mindedness to new technologies which can offer
the opportunity to improve FCA use of resource. The Mission Paper highlights the
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‘great potential’ of data science and its ability to help the FCA sift through the large
amounts of data it receives to target those firms which pose a higher risk to investors
and markets. We are supportive of further exploration of the use of data science by
FCA and consider that it could potentially generate substantial benefits for the
efficient allocation of FCA’s resource.
The way in which FCA collects data from the industry needs careful consideration.
Widespread use of section 166 reviews is a costly burden on the industry which could
be replaced by better use of technology to achieve the same effect. We would
encourage FCA to explore new RegTech opportunities to more effectively gather data
from the industry at a lower cost.
The FCA should apply its recent and growing interest in RegTech to the s166 review
process. We recognise that the s166 reviews have served as an important tool for the
FCA. However, with recent technological advances and in conjunction with the FCA’s
explicit enthusiasm for data science in the Mission paper, we see an opportunity for
firms to put into practice technological developments to facilitate a streamlined
delivery of regulatory requirements.
In May 2016, the US Office of Financial Research published a paper 3, ‘Developing
Best Practices for Regulatory Data Collections’, seeking to ‘initiate a discussion about
identifying best practices in financial regulatory data collection, with a view to
aligning the interests of government officials and the industry’. The paper proposes
a four-step data collection preparation process to facilitate better data collection for
the benefit of both regulator and regulated entities. An example of this is the second
phase - ‘Design a template’ phase - which makes explicit reference to the role of
information technology specialists ensuring that data streams can be automated.
Automated data collection is just one example of RegTech’s potential. RegTech could
offer further streamlining benefits to both the s166 reviews, involving reports by
skilled persons, and to other regulatory requirements far more widely. Not only can
RegTech create efficiencies for industry, the impact of which will flow through to end
consumers, it can also systematise and streamline FCA’s efforts to look into aspects
of regulated firm’s activities. We believe it has significant potential to benefit both
FCA and industry.

3

https://www.financialresearch.gov/viewpoint-papers/files/OFRvp-2016-01_Best-PracticesData-Collection.pdf
Page 10 of 33

CULTURE:
Culture is all-pervasive – and good culture needs to be reinforced at every
opportunity. Culture should not only be in evidence through leadership (‘tone at the
top’), it should be embedded, reinforced and amplified by governance structures,
training, compensation, hiring and promotion incentives.
Poor culture could result in reputational risk for firms and risk for their clients. The
FCA‘s business plan for 2014-15 sets out a number of high level expectations of firms
around culture, which we support:
 A properly implemented customer-centric strategy, which produces
sustainable profits;
 A Board-led culture which supports that strategy and positive consumer
outcomes;
 Develop products that operate in the interests of customers, and use
behavioural techniques to ensure that those customers also understand
them; and
 Take a prospective view on product, stress-testing and client appropriateness.

We believe that the FCA should focus its supervisory approach more tightly to
generate a positive culture within financial services firms.

THE UK’S GLOBAL POSITION:
Whilst the FCA does not retain its predecessor’s objective of international
competitiveness, this is a necessary constituent of the FCA’s statutory objective to
enhance competition.
We would emphasise the international dimension of the UK asset management
industry and market, which contributes substantially to UK investor choice as well as
UK export earnings as clients draw internationally on world-leading expertise. While
we agree that the UK can be a beacon of good practice, and that this solidifies its
domestic and international strength, one criterion of such a status is ensuring a
strong degree of compatibility with core international regulatory architecture.
This compatibility is compromised in cases where the UK is perceived to be frontrunning or gold-plating global initiatives. Having a strong regulator focused on
achieving well-functioning markets is an asset to the UK financial sector. But this goes
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hand in hand with ensuring that the UK is not seen as an outlier in relation to
international norms, and that international firms see in the UK a familiar and
consistent approach to the regulation of a large and sophisticated financial sector.
Compatibility with global standards for financial services regulation may become
even more important under a post-Brexit EU-UK deal. For example if compliance with
global standards were the basis for mutual recognition of supervisory regimes by the
UK and EU.

FUTURE PROCESS & OUTCOMES:
Following the deadline for submissions, we would welcome additional clarity on the
process that the FCA will go through to establish its future mission. The IA looks
forward to engaging constructively with the FCA in an ongoing conversation about
this important topic.
Our members are keen to move toward a model where there is greater co-operation
and engagement between the industry and the regulator. Promoting a fully
developed dialogue which leverages industry expertise to create better functioning
markets for consumers, should be a key touchpoint in FCA’s review.
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ENSURING MARKETS FUNCTION WELL
Q1: Do you think our definition of a well-functioning market is complete? What
other characteristics do you think we should consider?
We agree that a well-functioning market will have engaged consumers, firms and
employees that follow clear standards, alongside well-judged, timely, predictable
and cost-effective regulation. However, we would highlight the importance of
consumers being both genuinely engaged and educated in the interests of wellfunctioning markets.
We also agree the importance of sufficient competition between firms to provide
consumers with better products and services as a constituent factor of wellfunctioning markets. Well-functioning markets are characterised by innovation and
disruption, with new products or new methods of delivery of services being brought
to the marketplace either by existing participants looking to gain a competitive edge
or new entrants.
Increasing longevity and taking prime responsibility for planning for retirement are
posing significant challenges to consumers. A recent Blackrock survey indicated that
only 17% of UK consumers say they use the services of an advisor – this means the
vast majority of the population relying on their own decisions or by holding excessive
amounts of cash.
One of the prime ways of protecting consumers from our perspective is empowering
them to take informed decisions and empowering firms to give standard messages
on how to embark on financial planning using guidance tools which sit half way
between execution-only and full investment advice.
Last year’s AFM discussion paper set out some tough challenges to regulators in this
area, in particular on the challenges facing self-directed investors. Whilst the FCA
partly acknowledges these challenges in the section on the unpredictability of
disclosure, stronger recognition of such issues would be helpful.
A vital factor of well-functioning markets is empowering consumers. However, in
FCA’s paper there is very little focus on the Financial Advice Market Review (FAMR).
We would have liked to see a very strong commitment from FCA to deliver on the
outcomes of the FAMR. With much of the government’s focus now being on Brexit,
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there is a risk that the implementation of the FAMR recommendations is
deprioritised, leading to worse consumer outcomes.
Another area to consider is how to encourage retail investors to invest in long term
assets (the long term patient capital debate). We increasingly have the investment
challenge that individuals are being encouraged to invest for the long term.
However, due to the regulatory constrains (liability and extended suitability
processes) it is increasingly difficult for financial institutions to provide easy access
to long term investment strategies to retail investors. It is our view that a new balance
needs to be struck in this area.
There is a debate to be had about how to help consumers overcome their bias against
short term volatility and loss in favour of long term growth. Whilst the FCA makes
reference to long term products, FCA could be more ambitious regarding the
challenges in this space, particularly around providing financial education.
Q2: Do you think our approach to consumer loss in well-functioning markets is
appropriate?
The FCA is right to highlight that in a well-functioning market consumers can lose and
firms can fail. In this respect, it is important to distinguish those losses which have
arisen due to risks inherent in participating in financial markets, such as market risk
and credit risk – these are risks that consumers take in order to participate in the
opportunity to make potential gains from capital markets, from those due to poor
conduct. Losses arising from poor conduct, e.g. where money belonging to investors
has not been protected under client money rules, or where investors have been
misled into buying unsuitable products or services, are examples of market failure.
We would encourage efforts to further educate consumers regarding the possibility
of losses from investments.
Q3: Do you think we have got the balance right between individual consumer due
diligence and the regulator’s role in enforcing market discipline?
The IA believes that the best consumer outcomes will be delivered in a market where
the balance between three key sources of influence upon competitive dynamics is
effectively measured and calibrated:
a.

Regulation and supervision.
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b.

Market forces (including intermediaries such as distributors and advisers).

c.

Firm and product level governance (including independent controls).

In broad terms, a competitive market is one in which proportionate regulation
combines with other disciplines to provide consumers with a wide choice of products
offered by numerous different firms. These products should be offered with
appropriately detailed information so that consumers can effectively compare the
value for money of both the products and the firms advising them.
Certainly, it is important for individuals to take personal responsibility for their
financial decisions and actions. However, as expressed elsewhere, this balance would
shift dependent upon the vulnerability and capabilities of that particular
consumer/group of consumers. We support the FCA’s position to keep under review
the relative vulnerability of different consumer groups. However we strongly
encourage the FCA to better define what makes a given consumer group ‘vulnerable’
in each instance.
Q4: Do you think the distinction we make between wholesale and retail markets
is right? If not, can you tell us why and what other factors you believe we should
consider?
We support FCA’s distinction between wholesale and retail markets.
Q5: Do you think the way we measure performance is meaningful? What other
criteria do you think are central to measuring our effectiveness?
As a framework, we support the Mission Paper’s three-tier response. This composite
approach encompasses both activity and impact.
We recognise the difficulties involved in assessing regulator performance, not least
because the FCA is often instrumental in preventing harm in scenarios which must
remain confidential, on account of the commercial information which they would
otherwise reveal. Moreover, the FCA’s role is to ensure and support relevant markets
function well by taking appropriate actions. It is not relevant markets functioning
well in and of themselves that demonstrates success but rather the underlying, and
often hidden interventions of the FCA that should be measured.
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Whist the paper makes clear that the FCA shall measure the impact of its
interventions, if the FCA were to reduce its numbers of interventions, this might
nevertheless be seen to reduce the number of opportunities where the FCA could
measure the impact of its interventions.
We would highlight the importance of not falling into this trap. Indeed, a reduced
number of interventions will by no means necessarily be at odds with the FCA’s
objective and we would like to stress the importance of quality over quantity. Each
intervention would be most effective if it had its own bespoke set of targets and
objectives at its beginning, against which its success could be measured. Whilst this
will be harder to articulate, its assessment would be more meaningful. Further, we
support the aim to continue to keep progress against this measurement under
review.

MEETING OUR OBJECTIVES
Q6: Do you think our intervention framework is the correct one?
There is considerable uncertainty in the industry resulting from the ongoing waves
of regulatory change. In an ideal scenario, the buyside would partner with the
regulator to gain clearer interpretation of the rules and work together to create
industry solutions.
In some instances it appears FCA is not very interested in engaging with the industry,
by offering definitive guidance and finding solutions to problems. To foster such
constructive engagement, FCA could usefully develop better relations with those it
regulates and foster a two-way dialogue to achieve sensible solutions and standards
that everyone should be held accountable to.
For example thematic reviews typically result in recommended standards of
behaviour, but often, with no suggestion of how to implement them. Rather than set
firms against each other in an attempt to create competitive regulatory adherence,
it would be more constructive for the regulator to lead the drive to standardise
industry practices by offering to work with firms and offer interpretation and
guidance on acceptable behaviour. Good practices should be shared and adopted
across the industry. The FCA should facilitate that process by providing more
examples.
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Our members have a strong focus on adhering to regulatory standards and as a result
have a strong demand for direction from FCA. It would greatly enhance FCA’s
effectiveness if its managers were directed to offer more informal advice on
proposed new processes and controls. Building on the sandbox concept, it would be
positive for FCA to offer a sounding board to firms seeking high level guidance. This
would give firms greater confidence in their approach but without formally
committing the FCA through the provision of formal written instruction.
We would also like to see a greater openness by FCA to look at unintended
consequences of its actions that are brought to its attention and, where appropriate,
to deliver prompt remedial action.
Harm to well-functioning markets does not only stem from failing to protect –
whether it be protecting consumers or the integrity of the market. Harm can also
stem from failing to facilitate innovation, that is, hindering healthy competition. The
FCA’s three statutory objectives reflect these two sides to harm. We are supportive
of the way in which the FCA’s statutory objectives are reflected in the intervention
framework, namely in its breakdown of harm, shown in the table on p19 of the paper.
In both FCA’s views on the intervention framework and under the section on
‘Severity’ in Chapter 10, it is evident that FCA recognises the importance of both
harm and intent. For example, p6 asserts ‘We will also look at the severity of the
misconduct, regardless of the scale of harm’. We are supportive of this approach and
would refer the FCA to a paper from the U.S. based think-tank, Information
Technology and Innovation Foundation (ITIF), which explores this distinction further
and develops a typology to assist regulators in their allocation of penalties to
regulated entities.
In its 2015 report4, 'How and When Regulators Should Intervene', ITIF bases its
typology upon the understanding that:
'from a societal perspective there is a significant difference between mistakes that
harm consumers due to maleficence, negligence, wilful neglect, or ineptitude on the
part of the company and those that harm consumers as a company strives to create
innovations that benefit society' (p.1).
ITIF urges regulators to consider their approach to penalties carefully, dependent
upon the presence and relative importance of both harm and intent. Their conclusion
is as follows:

4

http://www2.itif.org/2015-how-when-regulators-intervene.pdf
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'...intentions matter. As companies race to innovate, mistakes will inevitably happen.
Regulators should make sure the punishment fits the crime, or they could chill the
kind of risk-taking needed for innovation' (p.8).
Q7: Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?
Please refer to our comments in the introduction.

REGULATION AND PUBLIC POLICY
Q8: Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
By its very nature this is not an explicit boundary, there will always be broader policy
overlays on to regulation. Whilst it is artificial it is necessary to draw a distinction - in
keeping with the Mission paper’s aims - to find a clear remit for the future actions of
the FCA, while providing the market with necessary clarity and legal certainty. We
agree that it is important that this boundary is proactively defined in a way that it
can be justified.
For example, the paper asserts that the FCA does not ‘have a specific objective or
duty to ensure consumer access or financial inclusion’ (p. 22). However, it is clear that
the FCA can exercise significant discretion in the interpretation of its statutory
objectives. FCA need not be constrained by an overly literal reading of its objectives
if it believes it would further its overarching objective to shift the boundary between
FCA’s remit and broader public policy. As it stands, we support the current boundary.
HM Treasury (HMT) recognised and acted on its responsibility to ensure consumers
access to financial services, when it launched the 2015 Financial Advice Market
Review (FAMR), in conjunction with the FCA.
Similarly Brexit is clearly a broader policy issue but it intersects with FCA’s regulatory
responsibility. Whilst this is primarily an area for the government, it is nonetheless
important for the FCA to remain mindful of the challenges that industry will
encounter during the Brexit process and in the new post-Brexit world. We believe
that the next step for the FCA is to engage with industry to adapt its mission to the
opportunities and challenges that Brexit will bring. This will necessarily be a longerPage 18 of 33

term project, dependent on the eventual relationship between the EU and the UK
and the UK’s priorities for financial services. The Investment Association stands ready
to assist the FCA in this task.
Q9: Is our understanding of the benefits and risks of price discrimination and
cross subsidy correct? Is our approach to intervention the right one?
FCA discusses inertia and cross subsidisation extensively in the paper. FCA should
ensure there is an open and competitive market such that consumers can easily
access new products and providers to address the problems of inertia.

Q10: Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
Increased individual responsibility does not necessarily increase the need and scope
for a greater regulatory response. It does however call for FCA resources to be
targeted toward more innovative responses. We agree with the FCA that an ageing
population, changes to working patterns and technology represent new challenges
to the markets, which require innovative thinking. We therefore welcome the FCA’s
open approach to such challenges, including the use of ‘non-traditional regulatory
responses’ (p.23), such as opening FCA processes to all to allow technological
solutions to be developed to meet FCA concerns.
Q11: Would a Duty of Care help ensure that financial markets function well?
We agree with the FCA that an unspecified Duty of Care obligation would not
significantly add to either the functioning of markets or consumer protection. There
are already clear requirements in the FCA handbook and in UCITS and MiFID to act
honestly, fairly and professionally, in the best interests of clients and to have conflict
management. This does not exclude improvements in the way that such duties are
defined, implemented or overseen. We note that the Market Study is currently
exploring this issue. However, it does mean that a new duty appears
disproportionate.
There is a further important point in this respect. The debate has come at a time
when increasing regulatory and political interest has been shown in the issue of
fiduciary responsibility. The Law Commission looked at the question in 2013/14 in
the wake of the report on the functioning of UK equity markets by Professor John
Kay of Oxford University. The Law Commission stopped short of recommending
Page 19 of 33

significant changes to the legal definition of duties in the investment chain,
particularly as applies to investment managers. Indeed, the report provided a fairly
forthright commentary on the reluctance of the UK judiciary to assign fiduciary
responsibilities in commercial relationships, and to view the concept of fiduciary
responsibility as a broad starting point rather than as a clear source of direction with
respect to how duties may have been exercised. Instead, courts have been far more
influenced by the regulatory regime.
We believe the policy position taken in the FCA’s Mission paper should carry through
clearly and consistently to all sectors within the regulator’s remit, and we therefore
take the view that a statutory duty of care should be avoided where other reforms
could achieve similar aims.

PROTECTING CONSUMERS
Q12: Is our approach to offering consumers greater protection for more complex
products the right one?
In assessing complexity for consumers, it is important to focus on the outcomes of
the product rather than the construction of the product. A product with a complex
structure may deliver simple outcomes for a consumer – provided the potential
outcomes and key risks of a product need to be clearly communicated and
understood by the consumer, the consumer does not necessarily need to understand
the detailed workings of the engine to assess whether the product is suitable for
them.
It is important to ensure that greater protection measures rightly in place for more
complex products do not prevent consumers from accessing products which may be
beneficial for them.
Q13: Is our regulatory distinction between consumers with greater or lesser
capability appropriate?
We do not consider appropriate levels of consumer protection should be judged
solely on product complexity. It is clearly appropriate to distinguish between
consumers with greater or lesser capability. In particular, it is important that firms
have appropriate policies and procedures to identify vulnerable consumers and
ensure they can manage their requirements appropriately, or if appropriate, decline
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the business. Firms should be able to apply proportionality to ensure they meet the
requirements of consumers. The requirements of different consumer groups will vary
– protections in place for less sophisticated retail investors would be
disproportionate and inefficient for professional investors. Equally, professional
investors may require technical and granular information for due diligence purposes
which would be unnecessary, incomprehensible and overwhelming for most retail
investors.
Q14: Is our approach to redress schemes for issues outside our regulatory
perimeter the right one? Would more specific criteria help firms and consumers?
We support the FCA’s use of its enforcement powers in a proportionate manner for
such issues.
Q15: What more can we do to ensure consumers using redress schemes
feel they are receiving the appropriate level of personal attention?
The IA view is that ‘protecting consumers’ goes beyond protecting consumers from
misselling and fraud. The FCA has a pivotal role in fostering a market environment
which allows consumers to meet their long term financial needs and objectives.
In the current historically low interest rate environment, it is important that
consumers are able to access and engage in an informed manner with a wider set of
financial products. As savings accounts are providing only very small returns or even
a negative real return, in order to provide for their future requirements, consumers
need to feel confident about putting their money into a wider set of investment
products. It is part of the FCA’s role to ensure that consumers are confident and
informed about moving into such products. The importance of this is accentuated by
the demise of defined benefit pensions and the move to defined contribution as the
default mechanism for pension provision.
The FCA must not allow aggressive supervision, restrictive rules and enforcement
actions in the name of consumer protection to choke off vital provision of financial
services for consumers to meet their long term financial needs. A stultified and over
regulated market place which is not serving the needs of wider society is not a good
outcome. Indeed, it is not protecting consumers’ long-term needs.
Appropriate risk taking is necessary for growth and a vibrant economy. The FCA
should work with the financial sector to create a regime centred on appropriate
incentives and penalties to impact individual behaviour. It should not punish
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shareholders and end-investors with regulations and penalties that drive up the cost
of capital or cause unintended harm without concrete benefits to justify these costs.
As FCA states in its paper, the objective is not to create a no (firm) failure regime.
Equally it is not about creating a ‘no loss’ regime which ultimately fails consumers in
the long run as it does not allow them to take appropriate risks to meet their financial
needs. The Australian Securities & Investments Commission (ASIC) has just such an
objective to: promote confident and informed participation by investors and
consumers in the financial system.
It is also important that consumers have easy access to professional, informed and
affordable advice they can trust in order to identify, understand and access products
and services which meet their financial aspirations. Given the range and varying
complexity of financial products and services available, not every consumer can
expected to be aware of or understand the full suite of products or services available
to them. Consumers should have the right to conduct their own research and make
their own financial decisions if they choose to and if they are confident in their ability
to understand their decisions.
However, where consumers have any doubts or uncertainty about the financial
products they require, they should be able to access and be encouraged to access
affordable professional financial advice. It is therefore important that while the FCA
rightly sets high standards of professionalism and qualifications for financial advisers,
it also ensures its regulation is proportionate and enables a healthy advice and
guidance market able to serve a broad population of consumers.

VULNERABLE CONSUMERS
Q16: Is our approach of giving more vulnerable consumers greater levels of
protection the right one?
Our members are strongly supportive of the principle of providing enhanced
protection for vulnerable consumers. The challenge for the industry is identifying
when such consumers become vulnerable. If they are not part of a definable
vulnerable category when they first create a relationship with the firm (e.g. that
person is registered as disabled) there is no way for the firm to know if their clients
are vulnerable in the wider sense or if they subsequently fall into that category.
Beyond definable categories e.g. disability, it is extremely unlikely that consumers
will give their financial services providers the wider holistic type of information
Page 22 of 33

referred to in the paper. Even where consumers are in specific vulnerable categories,
this information will often only be provided if the consumer considers that
something has gone wrong in the relationship with the firm. As such FCA should
carefully consider what information the firm had available to it at the time when
assessing in hindsight whether the firm’s behaviour has met the required standards.
When deciding on regulatory approach in this area, FCA should focus on:
 Specific identifiable groups who can be given additional protections.
 Products that are likely to attract vulnerable consumers – e.g. payday lending.
 Whether the consumers had access to suitable, informed advice from a
regulated professional.

In addition FCA should not conflate tackling financial crime / fraud with legitimate
businesses who are interacting with a wide range of consumers, some of whom may
be vulnerable. These are two very different issues that require separate and distinct
approaches.
There will always be some vulnerable consumers, addressing the needs of this group
can only be effectively achieved by the FCA and the industry working in partnership.
It will not be achieved by supervisory rules or actions alone.

THE ROLE OF DISCLOSURE IN CONSUMERS’ CHOICES
Q17: Is our approach to the effectiveness of disclosure based on the right
assumptions?
Disclosure can serve different purposes and it is important for both regulator and
industry to be clear about objectives in any given area of disclosure. In asset
management, disclosure can serve both to ensure effective accountability and to
facilitate decision-making. In practice, both objectives are linked but there is a
critical distinction. The way in which accountability is provided may have a wider
confidence-building objective entirely separate to the way in which disclosure may
be constructed for the purposes of good decision-making. For example, levels of
trust in a given sector may be affected by positive or negative perceptions of
transparency.
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The IA has been very clear that it accepts that better disclosure of the total cost of
investment is necessary to facilitate wider public confidence. Furthermore, it
believes that such information should be provided in a consistent manner (both
language and methodology) regardless of the nature of the product, whether it is a
unit trust, unit-linked insurance vehicle or other form of long-term savings vehicle.
To that end, the IA has proposed a detailed new Code that will provide total cost
accountability at the level of the investment component.
However, the IA does not believe that good decision-making is necessarily facilitated
by providing either highly detailed lists of costs, or by aggregating costs that impact
the client in different ways into an apparently simple single number. In other words,
data (either aggregated or disaggregated) is not the same thing as information.
There needs to be a balance struck, based on evidence as to how decision-making
takes place at the level of a given group of consumers and/or intermediaries. Such
disclosure needs to recognise the challenges that consumers have in navigating the
financial services landscape, and support better decision-making by considering a
range of tools, not just those taken from behavioural finance. While behavioural
finance offers important insights about the limitation of rational economics for
consumer decision-making, there is also a risk of getting the balance wrong between
attempting to increase levels of understanding and using sophisticated techniques to
ensure that consumers make the ‘right’ choice regardless. These are the limits of
what Richard Thaler described as ‘libertarian paternalism’.
The IA believes there is an opportunity at the very least to undertake further work to
support ‘informed choice’ alongside automatic enrolment and other behavioural
techniques. This could be facilitated by testing of how combinations of graphics,
narrative and quantitative metrics help fund investors. This debate also raises an
important issue of segmentation and tailoring, particularly given the intermediated
nature of the retail and institutional markets.
The IA has set up a working group to look at how the asset management industry can
improve its communication with consumers. We are taking the points raised in the
Discussion Paper on Smarter Communications into account and are liaising directly
with the FCA on this piece of work.
Appropriately simple and clear information is effective for consumers. However FCA
should consider carefully what the appropriate level of detail to be supplied to the
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consumer is. This is very often not just boiling everything down to one – essentially
meaningless – number which contains too many disparate underlying constituent
factors to give a proper comparison. Whilst there should be an emphasis on
simplicity, sufficient granularity to give a true comparison is what’s required.
The format in which this information is presented to consumers is important. Some
consumers are more likely to interact with information received electronically rather
than paper based. The FCA should be open, flexible and supportive of alternative
disclosure methods firms would like to deploy.
In conjunction with the FCA, the IA has well advanced work on a new Disclosure Code
for charges and transaction costs that covers not just the institutional market, but all
substitutable UK long-term savings products and services.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
We would welcome an active role from the FCA in assisting the asset management
industry in improving communication with investors. As mentioned above in Q17 we
are keen to work closely with the FCA to ensure firms communicate more effectively
with their consumers; not just at the point of when they invest in a product but on a
regular basis thereafter.
We note that the FCA authorises retail investment funds and takes into account for
this decision information from the fund literature (prospectus, simplified prospectus,
KIID, etc.). The nature and style of the statement of investment objectives and policy
in prospectuses has developed based on a dialogue between the regulator and the
Authorised Fund Manager or, more typically, the regulator and the AFM's solicitor,
who is required to certify that the prospectus conforms to the relevant rules. The
regulator must provide approval, and the IA believes further dialogue on regulatory
expectations in this area would be valuable.
We believe that interventionist measures such as imposing constraints on price
should only be used where all other measures have failed. As the Office of Fair
Trading (OFT) and other regulators have noted, price caps run the risk of significant
unintended consequences, not least a potential indicator of where price should be
within a given market. We would not describe some of the innovative approaches
currently being tested to improve consumer outcomes in the long-term savings and
pensions market as conventional. As we outline above, the failure of rational
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economics to provide a compelling framework to facilitate good decision-making in
some parts of the UK long-term savings market suggests that unconventional
techniques should be tested.
This is not necessarily synonymous with
interventionism.

WHEN WILL WE INTERVENE?
Q19: Do you think our approach to deciding when to intervene will help make
FCA decisions more predictable?
Clarity over regulatory expectations and decision making processes is needed to help
make the FCA’s decisions more predictable.
Q20: Are there any other factors we ought to consider when deciding whether to
intervene?
The purposes of regulatory intervention should be clear and well thought through,
with specific (and, ideally, SMART5 ) targets. The FCA has limited resources and is
responsible for regulating 56,000 firms. It is important that interventions are
rationed and targeted to achieve as great a regulatory impact as possible. The FCA
must be mindful of how its actions may impact the market through its supervisory
or enforcement approach to innovation.
While the questions the regulator must consider (p36) are necessary, they are not
sufficient. The regulator should also ask:
 Whether the intervention is the most effective (or efficient) way of achieving
its objective?
 Whether the intervention may have unintended, and undesirable,
consequences?
 Are there other bodies with whom the regulator could co-ordinate its
intervention?

5

‘SMART’ : S – specific, M – measurable, A attainable, R relevant, T - time-bound.
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 Is intervention possible? Does the regulator have tools which are sufficient to
achieve its aims? Have previous efforts been made, and if so, how successful
were they?
Q21: What more do you think we could do to improve our communication about
our interventions?
A coherent, strategic approach to regulatory intervention would be greatly
appreciated by those regulated by the FCA. Currently, there seems to be little visible
consistency in how intervention decisions are made or publicised, or how the
outcome of intervention efforts are reported. While it is acknowledged that much of
this information is available, if you know where to look for it, a more consistent
approach to making this information public would improve the visibility and
effectiveness of the FCA’s interventions.
The FCA may wish to consider setting out some of its interventions as ‘case studies’
in a dedicated section of its website. It could provide background and context of its
initial intentions, decision making process, and desired outcome, followed by actions
taken, and an ex-post analysis of the intervention’s effectiveness.
An open approach to its actions would encourage external input and discussion.
Deliberately inviting academic input to the process, or an independent evaluation of
the results of an intervention may help with similar regulatory interventions in the
future.
Such an open approach would also have the effect of helping members of the
regulated sectors to understand the intentions and objectives of the regulator, and
possibly lead to mutually beneficial, ongoing, ‘conversations’ between the regulator
and the regulated.

COMPETITION AND MARKET DESIGN
Q22: Is there anything else in addition to the points set out above that it would
be helpful for us to communicate when consulting on new proposals?
In addition to the points set out on p39, we believe the FCA should outline why the
proposal is required, including detailed findings and robust supporting evidence of
these findings.
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We would encourage the FCA to engage with the industry suggestions on areas
where markets are not working well and could be usefully reviewed under its
competition objective.

SUPERVISING FIRMS
Q23: Do you think it is our role to encourage innovation?
In well-functioning markets it should not be necessary for the regulator to actively
encourage innovation. It is our view that FCA and all public authorities have to be
alert to keeping the UK prepared for the post Brexit environment with growth coming
from both internal innovation and a comprehensive international strategy to drive
foreign direct investment. However, it is certainly the role of the regulator not to
impede innovation. In many instances, financial services legislation has become an
onerous burden on regulated firms. Furthermore, it has become a significant barrier
to entry for new firms wishing to enter the regulatory space.
The extent of Financial Services legislation has arisen, in large part, as a result of the
complex and often uncoordinated process which developed the legislation. Financial
services legislation was first built on a basis of statutory legislation by Self-Regulatory
Organisations, and was further developed by statutory regulators. These
developments were then, in many places, overwritten by multiple, uncoordinated
European directives and regulations, as well as by international standards.
The current regulatory landscape can makes it difficult for both existing regulated
firms and new firms looking to enter the market to do business in a way which has
not been explicitly catered for or anticipated by current regulations. As a result, the
industry would welcome the introduction of some form of ‘safe space’, in which to
experiment with new approaches, new technologies or new business models.
Excessive regulatory conservatism should not shut off innovation in financial
services.
It is important that the FCA continues, and expands, its approach to encouraging
innovation, otherwise regulated firms risk becoming stultified and the financial
services industry in the UK suffering as a result. Such an outcome would only serve
to entrench large existing players and create barriers to entry for new firms.
It is vital that the industry is encouraged and enabled to develop new, cutting-edge
solutions and services to better service consumers and the wider economy.
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We consider that encouraging innovation is a necessary prerequisite constituent to
achieving FCA’s third statutory objective to enhance competition. Moreover,
effective competition is cited as an operational objective against which the FCA
considers types of harm (p.19). This would suggest that effective competition
through innovation is not just a desirable addition to relevant markets functioning
well, but actually a necessary precondition.
Whilst innovation is an important part of generating competition in markets and
better outcomes for consumers, we consider FCA should act as intelligent filter on
how to use their powers to scope where technology is creating positive outcomes.
Clearly this will involve a value judgement but for example, ever smaller tick sizes on
venues and high frequency trading (HFT) operating in microseconds seems to
fundamentally offer little in the way of benefit to either the wider industry or the
end consumer.
In contrast proposals to apply blockchain – a form of distributed ledger technology –
to post-trade settlement appear to offer potential structural improvements for the
wider industry as a whole.
Similarly, the recent roll out of biometric identification (fingerprint recognition) for
access to accounts, reduces the reliance on passwords and enhances the consumer
experience.
It is for the FCA to determine where new innovation offers regulatory support but
judicious application of FCA’s powers can help to ensure innovation is focused on
areas valuable to the market as a whole and ultimately the end consumer. We believe
that FCA should build on its Project Innovate concept and leverage this gateway to
allow a wider range of firms to be involved bringing more creative options to market.
There is a proliferation of algorithmic trading across equity markets and to a lesser
extent foreign exchange (FX) markets. This represents a step change in the landscape
for trading. FCA should ensure firms have appropriate controls on such algorithms
both in development and active use on the market. Such controls will be important
to avoid flash crashes and other negative outcomes. MiFID II brings in additional
requirements for algorithmic trading when it comes into force on 3 January 2018.
The new SMCR regime should dovetail well into the MiFID II obligations. This creates
a strong framework within which FCA supervision can operate to ensure appropriate
control of algorithms.
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Q24: Do you think our approach to firm failure is appropriate?
We strongly support the differentiation by the FCA between firms acting as agents,
e.g. our members in the asset management sector, and those acting as principal. One
key result of this differentiation is in the level of capital that firms are required to
hold.
As neither portfolio nor fund managers hold client assets, and their failure would
only, temporarily, inconvenience their clients, it is right that while such firms should
have well developed wind-down plans in place, they should only be required to hold
sufficient capital adequate to ensure they can operate long enough to transfer their
mandates to manage money on to another regulated firm.

OUR APPROACH TO ENFORCEMENT
Q25: Do you think more formal discussions with firms about lessons learned will
help improve regulatory outcomes?

WIDER INDUSTRY ENFORCEMENT COMMUNICATION:
The IA fully supports appropriate enforcement action against firms where serious
rule breaches have occurred. However we have substantial concerns about the
effectiveness of the current approach to enforcement as an intervention tool in
changing wider industry behaviour.
Many findings of misconduct are resolved through settlement discussions rather
than being pursued though the full process of a decision made in the Regulatory
Decisions Committee (RDC). This settlement discussion process is an issue for
communication to the industry.
On the plus side, resolving misconduct investigations by agreement speeds up the
process and allows FCA to deal with a larger number of cases with limited resources.
However in such discussions, certain elements of the misconduct are admitted to
whilst others are plea bargained away in order to get a quick resolution. These
elements which are negotiated away cannot be included in the FCA final decision
notice. The resulting outcome is that when the wider industry is reviewing the
decision notice to ensure they are following best practice, crucial information is
missing.
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Decision notices will contain the most serious and obvious breaches, but
exacerbating factors are often excluded. In the UK’s sophisticated financial markets,
when other firms are reviewing decision notices, it is often these nuances which are
important and give the greatest steer. Simply stating obvious rule breaches doesn’t
help firms understand the detail of FCA’s desired approach.
The IA proposes that the FCA gives more information about such nuanced factors on
an anonymised basis in a regular enforcement publication or equivalent to Market
Watch. It seems bizarre that the industry wants to understand FCA’s interpretation
of what went wrong in a certain situation, the FCA wants to change the industry’s
behaviour but they are restricted from communicating important details by a
restrictive agreement with the firm which was in breach of the regulations.

SUPERVISION VISITS:
It would also be extremely helpful if the FCA were to share experience from
supervisory visits (i.e. not just where activity leads to enforcement action). If the FCA
identifies that a particular firms/firms have taken a different interpretation of a rule
than it does, it would be beneficial if it shared its views through bulletins. This way,
other firms can learn or, indeed, challenge such views.
In addition, with regard to UK Authorised Funds authorisation and changes to funds,
it would also be helpful if the FCA were to include within its Authorised Fund
webpages, a page that provides anonymised examples of submissions which have
given risen to concerns/requiring changes and why. Such anonymised examples
would be helpful to all Authorised Fund Managers and will lead to improved
submissions.

WHISTLEBLOWING:
The FCA should consider its approach to whistleblowing; other regulators such as the
US SEC offer significant legal protections to whistleblowers. Information from a
whistleblower who knows of possible rule breaches can be an extremely effective
tool for regulators. Reviewing the approach and scale of FCA’s whistleblowing
process would be beneficial. The operation of an effective whistleblowing
programme would help to minimise the harm to investors and ensure capital markets
function well.
Page 31 of 33

SMCR:
Building on the introduction of the Senior Management and Certification Regime
(SMCR) the IA considers that FCA should have a greater focus on individual
responsibility in enforcement interventions. To truly drive behaviour and culture
there needs to be sanctions on senior management individuals, not just a fine that
hits the bottom line of the firm.
The current approach to enforcement – whereby firms receive large fines – does not
appear to be working as a credible deterrent for egregious individual behaviour. To
really drive a culture of compliance, regulators should instead identify individual bad
actors and take appropriate action.
Temporary bans for individuals, or in some cases, even permanent bans, are
appropriate since capital charges and penalties to a firm hurt shareholders and
investors but do not tend to fundamentally shift the axis of a firm’s culture.
Consequently, we recommend that penalties be tailored to individual conduct,
making bans and penalties for senior management individuals far more prevalent
rather than focusing on fines to the firm.

CONSISTENT USE OF ENFORCEMENT INTERVENTIONS:
It is important that any form of sanctioning power, whether deriving from statutory
legislation and enforced through the courts, or from financial services legislation
enforced by a regulator is sufficiently clear that those subject to it can adjust their
behaviours to ensure compliance. Interventions, including enforcement actions
should not take those affected by surprise, due to a capricious or random imposition.
As such, while some degree of discretion on the part of those making enforcement
decisions is inevitable, their discretion should not be unfettered. All such discretion
should be constrained by clearly and publicly set out principles and processes, as well
as by precedent. This is part of why it is necessary that the regulator publish,
wherever possible:
 Full details, not only of its decision making process, but also of enforcement
actions taken – sufficient to enable those regulated to understand the ways in
which the firm that was sanctioned breached regulations;
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 The approach of the regulator in taking its enforcement action;
 And the sanctions imposed.
Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
As outlined in our response to Q25, the IA considers that there is a limit to the
usefulness of private warnings for the industry as whole. For the firm involved
remaining anonymous will be an important factor. We do not see why FCA could not
create a quarterly update to the industry as a whole - reiterating key points of
interpretation, whilst leaving individual firms anonymous.
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Submission from the
Irish League of Credit Unions
to the
Financial Conduct Authority’s Mission
Statement

26 January 2017

The Irish League of Credit Unions (ILCU) welcomes this opportunity to provide
comments to the Financial Conduct Authority (FCA) by way of this submission in
response to the FCA’s Mission Statement. We are particularly thankful for the
opportunity to participate directly in the roundtable discussion with the FCA and other
peers on 18 January 2016
The ILCU is the principal trade and representative association for credit unions in
Ireland, both North and South. There are 393 credit unions throughout Ireland affiliated
to the ILCU with 93 affiliated credit unions in Northern Ireland representing c.477,000
credit union members in Northern Ireland or approximately 88% of total credit union
membership in Northern Ireland. In addition, when based on asset size credit unions
affiliated to the ILCU represents approximately 47% of credit unions in the UK.
The credit union movement in Northern Ireland dates back to the 1950s and is stable,
financially strong and well established as is evidenced by its longevity with a
penetration rate of credit union membership of approximately 32.5%.
The credit union movement in Northern Ireland (as with the entire movement on the
island of Ireland) is a mature, prudent and secure provider of financial services to its
members and communities. In Northern Ireland, it has had tremendous and
unwavering support from elected representatives at a local level from local councils
through to the Assembly and across to Westminster as well as internationally. The role
of the FCA will become much more important to Northern Ireland credit unions
following the likely transfer of the registration function to the FCA in 2017. Above all,
understanding and proportionality are the key skills that the FCA needs to have in
interacting with the credit union movement.
As a movement run by a voluntary board of directors which seeks to operate on a local
level to which other financial institutions cannot reach, the ILCU and our member credit
unions are concerned that the track of regulation over the last five years has been to
move away from progressive development of a flexible and proportionate application
of a regulatory and legislative framework (which is forward looking, supervises
according to risk and with a focus on the ‘big picture’) to a more tightly, introverted and
rigorous regulatory supervision regime.
We wish to make it clear that we do not wish to impose any additional disproportionate
administrative burdens upon the credit union sector but ensure that compliance costs
for credit unions are kept to a minimum.
We have studied the Mission Statement carefully and we believe we have important
contributions to make. Not all the questions raised within it are relevant for credit
unions and so we have only directly addressed those areas with particular relevance
to the credit union movement.
We would like to see a regulator which is much more open, transparent and above all
proportionate to the credit union movement. The accountability regime has imposed
conduct rules upon senior managers and staff to now be open and cooperative with

the FCA. That process does in our view not only act one way. In order for it to operate
correctly, the credit union movement and financial services more generally needs the
FCA to be more open and transparent regarding its expectations of the credit union
movement. Two-way discussion and consultation between all stakeholders is key to
this , particularly at the earliest opportunity.
We again need to stress to the FCA that credit unions through no fault of their own
have been placed within the remit of the accountability regime, a regime which is
primarily and only designed for large banking institutions. The need for regulatory relief
and proportionate supervision in the context of credit unions from FCA is great.
It has been our understanding that the application and supervision of the new
accountability regime to credit unions would be simple, flexible and proportionate in
nature. Credit unions are struggling immensely with the costs of compliance, stemming
from the non-stop onslaught of oversight and unintended burdens flowing from the
accountability regime. There is therefore an urgent need for the FCA to enact
supervision which is specific, proportionate and meaningful.
The issue of vulnerable customers is one which has such enormous cross cutting
policy implications that we feel it would be beneficial for the FCA to work in closer
collaboration with other statutory agencies (and non-statutory). We feel that this area
is hugely complex not only for consumers but for credit unions as well. Although all
our members are treated equally, we do recognise that those more vulnerable may
need additional mechanisms and protections in place. It would be beneficial in that
respect for more guidance to be issued to ensure that credit unions are consistent in
ensuring that vulnerable members are treated correctly and to a level which ensures
they are protected fully.
In terms of wider public policy, we set the efforts to combat financial exclusion as being
extremely important and we therefore see the role of the FCA and other statutory
agencies as key in helping structure efforts and outcomes which can help those who
are being financially excluded. Financial exclusion exacerbates and compounds
poverty and social exclusion; it leads to individuals, couples and families finding it
difficult to look beyond their daily needs and plan for the future which makes it
increasingly difficult to deal with illness, crises, and unemployment or family problems.
It is into this vacuum that legal and especially illegal payday lenders can step taking
advantage of individuals, couples and family and help to preserve a never ending cycle
of poverty socio-economic problems for society. Different demographics are effected
by financial exclusion in different ways.
The current system in this regard is for the most part simple, clear and unambiguous
and in general we do not see that an enforced duty of care would be of any more
benefit to members than the existing mechanisms that are already in place. Credit
unions are already aware of and comply with the FCA’s High Level Principles in
dealing with members. In addition, the introduction of the conduct rules to staff will
mean that there will now be an even greater understanding of the need to pay regard
to the interest of members and treat them fairly. A further strand to this would not

improve practice but rather increase and blur the complexity and boundaries between
a credit union and its members, ultimately to the detriment of both parties.
In respect of protecting customers under Chapter 7, credit unions are very much
limited in deciding on what terms and products to provide to their members (in Northern
Ireland this is capped at 1% under Article 28(5) of the Credit Unions (Northern Ireland)
Order 1985 (as amended)). We are therefore in agreement that the levels of protection
to be provided to members should vary according to the complexity of the product.
In relation to the disclosure of information we feel that much emphasis needs to be
placed on quality of information being disclosed and not just disclosure for the sake of
disclosure. Often information which is disclosed to members will be disregarded
without any thought. Even if it is not disregarded there is unlikely to be a complete
reading of such information. At the other end of the scale, illegal pay day lenders utilise
lack of disclosure and other practices to deliberately mislead individuals. That is in
sharp contrast to the more tightly regulated environment within which credit unions
have to operate.
We believe that it is key that the FCA acts on its confirmation within the Mission
Statement that it “be more transparent about the things we choose to do and the things
we decide not to do”. Understanding when the FCA will intervene helps to foster a
better environment within which credit unions and the FCA can operate, and helps to
ensure that consistency in intervention will result. Again this process is two way and
builds on the key foundation stones of openness and transparency. Although we
appreciate that not every case or issue can be communicated to the sector, it would
be helpful in regular discussions between the trade associations that as part of regular
communication, lessons learnt can be focused upon to ensure that both bad and good
practices can be communicated back to the credit union sector.
We support the views of the House of Commons Treasury Committee1 that “Detailed
rules are no substitute for high-quality supervision – the regulators should rely less on
bureaucratic processes and instead demonstrate that they can exercise more
balanced judgment across a complex financial system.” And the FCA’s response that
it will become much more focused and transparent about its priorities and supervision.
The credit union sector does not have the benefit of specific FCA supervision teams
and is in effect tagged on under the mortgages and mutuals team. That does a great
disservice not only to the credit union movement across Great Britain and Northern
Ireland but to the consistency and quality of work that can be undertaken by the FCA
itself. We understand that less than 10% of the mortgage and mutual division’s time is
taken up with credit union issues. 10% of anybody’s time to a sector or issue does not
demonstrate any level of dedication nor can it lend itself to the building up of a body
of knowledge, understanding, and experience which can benefit both the credit union
movement and the FCA in its supervision of the sector.
Credit unions are completely different in nature to all other financial institutions. In
particular Northern Ireland credit unions are different to our colleagues in England,
1
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Wales and Scotland. The building up of relationships between the FCA, the trade
associations and credit unions means that better understanding of the business and
operations of credit unions can be developed. We are heartened to hear in that regard
that there will be a review and consultation paper later in 2017 specifically in relation
to supervision. We would stress that it is of paramount importance that as with the
Mission Statement that the FCA pre-engages with all stakeholders and specifically the
credit union movement, in Northern Ireland and in Great Britain, directly in advance of
such undertaking.
As raised during the course of the roundtable discussion, we are also concerned with
the structure of the enforcement division, particularly the view that any issue or
problem which is picked up by or referred to the enforcement division means that there
is an inference it will result in formal enforcement and fines etc. However, we are
concerned that in our interactions with the FCA to date under the Accountability
Regime that enforcement division expectations of senior managers will be the same
regardless of the nature, scale and complexity of the financial institution. We believe
that there is a distinct lack of understanding of the credit union movement and the
volunteer ethos which underpins it, which makes it completely distinct and separate
not only from banking institutions but other mutual and building societies. We would
therefore welcome further engagement with the FCA to ensure that the supervision
and enforcement of the credit union movement is conducted in a manner which is fair
and proportionate.
We are very much receptive to the engagement we have had to date with the FCA
and we trust this will follow through into a successful delivery of its future mission.
We look to further engagement in respect of supervisory and handbook reform. We
also look forward to further clarification and guidance in respect of anti-money
laundering and particularly in relation to PEPs and prominent public functions. This is
particularly important given the heavily dependent make up of employment in the
public sector and state owned enterprises within Northern Ireland as well as the
various levels of government at council and assembly level. It is highly likely that the
vast majority of credit unions will have PEPs among their membership. It is crucial
therefore that specific criteria applies to ensure that the net under which PEPs are
caught is proportionate and reasonable for both Northern Ireland and the institutions
who will be applying EDD on PEPs. We trust that the FCA will work with HM Treasury
and the Northern Ireland Assembly towards effective transposition of the anti-money
laundering directive.
Representatives of the ILCU are willing to meet to discuss or provide more detailed
information and comments on the above.
Irish League of Credit Unions
26 January 2017

26 January 2017
Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London, E14 5HS
Response submitted via e-mail: FCAMission@fca.org.uk
Dear Sir / Madam,
IUA response to FCA Future Mission request for comments
Thank you for inviting comments on the FCA’s Future Mission draft paper. Our comments below
are primarily made from the context of non-life, wholesale insurance and reinsurance risks. We
propose to make some general comments on our experience of the regulator and the key
principles underpinning the circulated paper before addressing the specific consultation
questions. Our comments build upon those made at the trade association roundtable meeting
hosted by FCA on 18 January 2017.
The International Underwriting Association of London (IUA) represents international and
wholesale insurance and reinsurance companies operating in or through London. It exists to
promote and enhance the business environment for its members. The IUA’s London Company
Market Statistics Report shows that overall premium income for the company market in 2015 was
£21.645bn. Gross premium written in London totalled £15.150bn while a further £6.495bn was
identified as written in other locations but overseen by London operations. For further information
about our organisation and membership please visit our website, www.iua.co.uk under the
section ‘About the IUA’.
General Comments
1. We support the FCA in developing a forward-looking, transparent set of regulatory objectives,
priorities and working practices. The underlying principles underpinning the proposed Future
Mission paper are laudable, though obviously the effective implementation of these is key.
2. A proportionate, risk-based approach to regulation remains important. This is not only in
relation to the supervision of individual firms but also specific financial services sectors. There
have been ongoing concerns that provisions drafted for the banking sector have been drawn
across to general insurance. There has been some progress in this regard - the revised
application of the Senior Managers Regime for insurers being a notable example. However,
continuing care needs to be taken to ensure that insurers are not unduly and unnecessarily
impacted by rules changes deriving from problem areas in other sectors. It is interesting from
the Future Mission paper and our discussions with FCA that very few of the problem areas
cited by the regulator are wholesale general insurance or reinsurance focused.
International Underwriting Association of London Limited
8th Floor, 1 Minster Court, Mincing Lane, London EC3R 7AA
Tel 020 7617 4444
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3. Related to the previous point, more work should be done on accurately identifying the potential
costs of rule changes on affected firms / sectors. We recognise the inherent difficulties in this
given the range of firms under supervision. That said, increased engagement with industry,
both on the potential costs of new changes and (where available) on the costs of historical rule
changes, to develop precedential pointers, would be welcomed.
4. Referring to Point 2 above, the increased use of sector specific examples of good and bad
practice would be welcomed.
5. Market engagement on technical issues is something we have seen more of recently, for
example in relation to brokers’ professional indemnity insurance requirements, on the
Insurance Act 2015 related ICOBS amendments and the extension of the FOS. We welcome
this as an opportunity to allow the market to engage with the regulator at an early stage,
ideally prior to guidance or rules being published, on policy development.
6. Though resource management is an obvious issue for FCA, we think there would be merit,
particularly in the current and expected future climate, for the FCA to enhance its role in
promoting UK financial services internationally. Obviously, this was previously an FSA
statutory objective and we think there is an argument towards incorporating this into the FCA’s
ongoing objectives.
Specific Questions
Q1:

Do you think our definition of a well-functioning market is complete? What other characteristics
do you think we should consider?

Yes. We agree with the overall analysis outlined in the consultation paper. Clearly, though, the
FCA has to tailor its supervisory approach to ensure that a proportionate view is adopted when
considering retail and wholesale markets and products and the relative sophistication of buyers of
(re)insurance and use of professional advisors therein. There has to be transparency, market
engagement and a clear link between regulatory interventions and the stated FCA rules and
objectives.
Q2:

Do you think our approach to consumer loss in well-functioning markets is appropriate?

Broadly so, yes. We agree that it is important to reflect the commercial reality that some firms will
fail and that products in certain markets (though not normally General Insurance) will always carry
investment risk and might be more suitable for certain types of buyers. The level of intervention
will inevitably differ according to individual circumstances (some of which may be the fault of the
consumer) but developing a consistent regulatory approach is important and it is crucial that
regulatory scrutiny and/or intervention does not disproportionately hinder innovation or the level of
competition in financial services sectors.
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Q3:

Do you think we have got the balance right between individual due diligence and the regulator’s
role in enforcing market discipline?

The debate over customer responsibility versus customer vulnerability is an important one but,
overall, the FCA starting position is reasonable.
Q4:

Do you think the distinction we make between wholesale and retail markets is right? If not, can
you tell us why and what other factors you believe we should consider?

Yes. We would refer to our comments in Q1 above.
Q5:

Do you think the way we measure performance is meaningful? What other criteria do you think
are central to measuring our effectiveness?

Yes, though we think more should be done on identifying and lowering the compliance costs of
firms in meeting revised rules or intervention costs. A full and transparent analysis of whether the
regulator is meeting its stated targets and performance indicators is also necessary and we
support the Future Mission paper comments in this regard.
Q6:

Do you think the way we interpret our objective to protect and enhance the integrity of the UK
financial system is appropriate? Are there other aspects you think we should include?

Yes, the stated principles of good regulation are supported. In terms of defining ‘harm’ and the
FCA’s objectives, we are broadly comfortable with the approach but would emphasis a concern
we have expressed in other consultation responses that, in General Insurance, on occasion an
over-emphasis is given to price of a product against its potential value.
Q7:

Do you think our intervention framework is the correct one?

Yes, though market engagement and proportionality in the intervention approach when
considering retail and wholesale consumers and general insurance versus other financial
services is important. Further, where formal interventions are made, particularly in respect of
emerging risks, the disclosure of such needs to be both full and transparent.
Q8:

Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?

The starting point for FCA is to adhere to its statutory objectives, which gives regulated firms a
degree of certainty on the scope of the FCA. Within that, the regulator needs to consider its’
boundaries and interventions not only from a public policy perspective but also with an eye on
costs and proportionality of approach and as to whether other regulators or the government may
also intervene – particularly PRA activity.
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With regard to product access, though all consumers should have access to basic financial
products, issues of compulsory access to other products should be left to government
intervention, which should be exercised only where there is a clear consumer benefit from doing
so (taking into account the needs of both consumer and business customers).
Q9:

Is our understanding of the benefits and risk of price discrimination and cross subsidy correct?
Is our approach to intervention the right one?

As noted in our response to Q6 above, care needs to be taken to ensure that there is not an overemphasis on the value of products based on their price levied to buyers of insurance. In the
wholesale general insurance sector, products are carefully put together and tailored to the needs
of the customer, who will normally have access to an intermediary, so we would expect any
emphasis in this area to be primarily linked to retail products.
More generally, we welcome the recognition that there will be inevitably a degree of crosssubsidy – after all, that is a basic concept underpinning insurance. We would question whether all
firms currently do have the sophistication to model price sensitivity as suggested and also think
that the phrase ‘while the passive or unaware are left behind’ is not reflective of how insurance
products are developed and sold.
Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?

Promoting innovation is a necessary and crucial regulatory function. The FCA’s response will vary
on whether there is an issue with a firm, individual product or sector, but we agree that there
needs to be flexibility to allow for both the traditional regulatory responses and other mechanisms
such as those suggested on page 23 of the paper.
Q11: Would a Duty of Care help ensure that financial markets function well?

No. We do not see the value in developing a Duty of Care in addition to the established TCF
requirements and the Senior Management framework being put in place.
Q12: Is our approach to offering consumers greater protection for more complex products the right
one?

We strongly support the need to protect vulnerable consumers and the protections afforded to
such will vary depending on the relative sophistication of the customer and the complexity of the
product being sold. The former, we submit, is the key indicator and, given FCA resources, there
needs be a proportionate approach when considering complex products, as generally provided in
the wholesale general (re)insurance sector, sold to sophisticated buyers.
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Q13: Is our regulatory distinction between consumers with greater and lesser capability appropriate?

Yes as a general principle, though each case needs be assessed on its own merits and dealt with
proportionately.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right one?
Would more specific criteria help firms and consumers?

Broadly, yes. We agree that interventions on issues outside the regulatory remit need to be
carefully considered, cognitive of the limits of its remit outlined in statute, FCA’s resources and
whether proportionate in its application.
Q15: What more can we do to ensure consumers using redress schemes feel they are receiving the
appropriate level of personal attention?

Better communication of the redress process, as outlined in the comments on page 29 of the
paper, would be beneficial. We recognise that resource challenges the FCA operate under;
however, a more effective communication service, similar to the FOS possibly, would help
alleviate some of the concerns complainants have expressed.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?

Yes. We would refer to our comments in Q12 above.
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?

Yes. We made comprehensive comments to FCA CP15/41 on increasing transparency and
disclosure at policy renewal. In that response, we recognised the value of full and transparent
disclosure but felt that, for many retail lines of insurance, there was an over-simplification on the
importance of price as opposed to policy terms and that it was important not to over-burden
consumers with too much information.
The wholesale insurance markets needs to be dealt with more cautiously and reflective of the
sophistication of (re)insured’s and use of professional advisors.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?

We agree with the general framework outlined in Chapter 10 of the paper. We welcome the
FCA’s position on the concern of stifling innovation and competition and support the proposed
increased transparency in the intervention process. This should encompass increased
engagement with impacted firms and market bodies to ensure that the regulator understands the
actions of firms from a commercial and technical underwriting perspective. The FCA does,
though, need to be cognisant of the need to ensure that firms involved in any intervention suffer
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unnecessary reputational harm or onerous internal costs from an intervention – obviously, not all
investigations or interventions lead to enforcement activity. Early, informal market engagement is
an important tool in this regard.
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?

Yes, logically, it should provide increased certainty for firms.
Q20: Are there any other factors we ought to consider when deciding whether to intervene?

We would emphasise the need for the regulator to be proportionate in its approach to
interventions in wholesale general insurance markets. This will inevitably require a thorough cost /
benefit analysis of any proposals and we would refer to General Comment 3 above in this regard.
As an example, in our response to CP15/41 we noted that the perceived benefit of the regulatory
intervention (an estimated 3.2% switching of policies) to customers was wholly disproportionate in
terms of the implementation and compliance costs for insurers (and consequent impact on
premium levels).
The FCA need, particularly, to also consider any parallel activity by the PRA and avoid
contradictory regulatory messages. This is not always possible given the differing focus of the
regulators. For instance, in the example noted above, whilst FCA were keenly focused on price
as a value measure, the PRA has published a number of communications highlighting concern
over pricing and the ongoing soft market conditions. Neither position is unreasonable but it does
throw up an arguable contradiction for firms, which needs to be taken into account.
Q21: What more do you think we could do to improve our communication about our interventions?

More extensive information around the FCA intervention strategy, including (where appropriate
anonymised) case studies, would be of value. This should also include where enforcement action
was ultimately not taken and also where early remedial actions by a firm or market were taken to
resolve the regulatory concerns. We also see value in highlighting the FCA interaction with other
regulators, government bodies and even the FOS in considering whether to intervene.
Q22: Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?

We have nothing further to add on this.
Q23: Do you think it is our role to encourage innovation?

Yes. Innovation is a key aspect of a healthy, well-functioning market and can be hugely beneficial
for buyers of insurance. We understand that emerging risks and insurance products can evolve
quickly but, as much as possible, the regulatory rules and approach needs to be flexible to allow
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for, and react to, innovation. The regulatory ‘sandbox’ is an interesting development in this
regard.
Q24: Do you think our approach to firm failure is appropriate?

In general, yes. That said, more needs to be done in respect of certain firms that enter the UK
market under a Freedom of Services passport. There have been high-profile examples of firms
who are poorly capitalised and/or have questionable business models entering the UK market
then ceasing trading, with a consequent impact upon policyholders and, ultimately, the FSCS. We
understand the constraints the UK regulator has in respect of applying the EU freedom of
services principle but perhaps more can be done at an early stage in flagging issues with home
state regulators of such firms.
Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?

Yes. It would be of value for the regulator also to obtain feedback on the process as improving
regulatory outcomes is probably not at the forefront of the firm’s objectives when involved in
enforcement action. Whether termed ‘enforcement’ or ‘referral for investigation’, regulatory activity
often carries a stigma and significant costs for firms – particularly if a Section 166 report is
deemed necessary. Understanding the perspectives of the parties in the enforcement process
would be mutually beneficial to regulatory outcomes.
Q26: Do you think that private warnings are consistent with our desire to be more transparent?

Yes. Private warnings are a crucial, early intervention tool for the regulator. Whilst some
regulatory breaches may be severe enough to undertake publicised, formal enforcement activity
immediately, many will not be and resolving issues before they become a bigger problem is
beneficial for the regulator, firms and customers alike. We do not see the overall objective of
being more transparent, which we support, as being inconsistent with this specific measure when
considering the potential detriments arising for firms in more public enforcement activity. Clearly,
this needs to be judged on a case-by-case basis by the regulator.
We hope our comments are useful in finalising the Future Mission proposals. We would be
pleased to clarify or expand upon our comments as required.

Yours sincerely,
Christopher Jones
Director of Legal and Market Services, IUA
International Underwriting Association of London Limited
8th Floor, 1 Minster Court, Mincing Lane, London EC3R 7AA
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From: David Jackman MA
Sent: 28 November 2016 18:08
To: FCA Mission
Subject: 24 - Consumer Outcomes

Dear Sir/Madam
I enclose a submission in response to the FCA Mission document.
The proposal it contains refers to many of the questions relating to consumer protection
and market conduct.
I was advised to submit this by Laura Williams, in consultation with Attricia Archer,
following a meeting on 18th November at FCA.
I can provide further details, if required.
Could you acknowledge receipt. These are public comments.
Kind regards
David Jackman MA
The Ethical Space Ltd
Visiting Fellow, Cambridge University Judge Business School
www.intotheclearing.com
david@intotheclearing.com

Response to ‘Our Future Mission’ – general comments
A case for a common framework for assessing consumer outcomes
David Jackman
The Ethical Space Ltd
Visiting Fellow, Cambridge University Judge Business School
1. The challenge of outcome measurement
FCA makes frequent reference in the mission document, in public statements and in
supervision interventions to ‘desirable consumer outcomes’. The mission document
introduces the concept of ‘harm’, but market and consumer outcomes may well involve
positive benefits or access to opportunities, both financial and social.
Despite the apparent importance of the subject to FCA, there is no commonly agreed
framework for the evaluation of the dimensions of outcome within the industry; that is,
what elements of consumers’ experience or condition could reasonably be included and
how these elements might be measured, in isolation or in combination, on a consistent
basis.
The lack of such a common framework, it is suggested, makes the development of the
important outcome perspective less effective and more problematic for both the
industry and regulatory bodies. Without at least a description of the dimensions of
outcome it is more difficult for firms to ensure that they comply with emerging
standards, leaving them vulnerable to what might appear to be subjective regulatory
judgments and potentially unlimited sanctions. Similarly, it is more difficult for FCA to
establish or embed a common platform of outcomes and engineer the kinds of
improvements it wishes to see.
2. Considerations
If it is for each firm to determine desirable consumer outcomes for every product
classification and each type of customer independently from ‘scratch’ that would a
considerable effort and allow a wider degree of dispersion that the regulatory body
might ideally find useful and manageable. It is not desirable or practical for FCA to
become overly specific as this would add yet another layer of prescriptive regulation
sector and internationally.1 However, in the authors direct experience firms may vary
from devising elaborate and comprehensive measures of outcome which shape all their
processes and compliance, while other firms perhaps do not understand the difference
between consumer outcome and consumer experience or customer service.
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The proposal here is for the shared development of a common framework developed
between firms, possibly represented by relevant industry bodies and the FCA, much in
the way the TCF initiative developed and published indicators in 2006-7.
3. Common Framework
A common framework could set out:
1.
2.
3.
4.

The elements of consumer outcome that could/should be considered
Illustrations of how these apply to major product areas
Suitable practical metrics for assessing each element
An indication of how to evaluate, using these metrics, whether an outcome is
positive or negative
5. A system for ongoing review and updating as economic and demographic
situations change

This might take the form of a matrix of consumer outcome elements against product
type, with the desirable metrics in each cell.
Importantly, the elements outcome will not just be financial advantage and
disadvantage, but also impacts on quality-of-life, access to opportunities (employment,
education, leisure), life-chances, affects on all forms of health, consumer education and
capability, the overall balance of individual risk and resilience, a swell as long and short
term economic impacts; and since the financial services affect all aspects of life,
conceivably proxy measures of happiness, well-being and fulfillment.
4. Community outcomes
What is more interesting and, arguably, more impactful it’s not the outcomes for isolated
individual consumers or their families, but the aggregated and cumulative effect of these
decisions and outcomes on wider society or more specific communities. The aggregate
effect may well have impacts on the effective functioning and cohesiveness of
communities, opening opportunities for some groups and reducing opportunities for
others. This may lead to differential impacts by geographic area, or by social group or by
demographics and thereby have implications for social cohesion, integration and
identity. Determining outcome, therefore, has wider implications. The broad
architecture may well be, correctly, politically determined, but the finer detail at least
needs to be assessed by the industry and regulators together.
5. Way forward - The British Standards Institution (BSi)
It is suggested that FCA draws on the experience, resources and standing of the national
standards body, BSi ,in this process. This is a government funded but independent body
that has considerable expertise in bringing together disparate bodies. It may useful to
note that the author when at FSA used BSI successfully to help form voluntary standards
in the late 1990’s and early 2000’s. It is suggested that FCA could make considerable
further use of the voluntary and consensus based standards making of BSI and ISO. The

correct first contact at BSI is Steve Brunige - steve.brunige@bsigroup.com Head of
Industry and Government Engagement.
BSI has the added advantage of recently completing, with international partners such as
China, Japan, France, Germany and the US, a framework for setting out what constitutes
a healthy, sustainable, resilient community. By defining the positive attributes of the
community in at least general terms it provides the starting point what might be
considered to be positive community outcomes. From this structure it should be
possible to derive criteria for individual outcomes as well. The author has led the UK
contribution in developing the recently published and relevant standard–ISO 37101.
Copies available from BSI.
I hope these suggestions are helpful.

David Jackman
The Ethical Space Ltd
Cambridge University Judge Business School
International Standards Maker of the Year 2016
Formally, FSA Head of Ethics and Training and Competence
david@intotheclearing.com
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From: Johnson, Eric
Sent: 26 January 2017 13:40
To: FCA Mission
Subject: Fwd: FCA in the market for good ideas to guide future strategy

In my mind, the major thing missing in chapter 3 is the idea that it takes time and work for
consumers to choose financial products and that this can be manipulated by firms to decrease
consumer welfare and make markets less efficient. There is also a cost to consumers in
making these choices that the FCA can help limit.
To put it in a positive way, perhaps the FCA should ensure that consumers have the
information they need in an easily accessible form, in order to make financial markets more
efficient and to improve the outcomes for the public.
Good luck with this.
Eric
________
Eric J. Johnson
Norman Eig Professor of Business
Director, Center for the Decision Sciences
Columbia Business School
Columbia University
Uris Hall 514, 3022 Broadway
New York, NY 10027
eric.johnson@columbia.edu
212.854.5068

From: Andrew Kaye
Sent: 28 October 2016 10:18
To: FCA Mission
Subject: Consultation - FCA - Our future Mission

Dear FCA,
I am responding to your consultation ‘FCA - Our future Mission’.
I work intensively in the payments industry (we are Europe’s leading escrow service, and
FCA authorised and regulated as a Payment Service Provider).
I was somewhat dismayed by the mission document, as anti-money laundering and counter
terrorist-financing are hardly mentioned (they are mentioned, but only in passing).
We strongly believe that anti-money laundering and counter terrorist-financing must be made
core objectives of the FCA, and unless and until that occurs, the FCA will continue to be an
unfit regulator for the financial industry.
The reason for this is that financial dealings are unlike any other regulated field, as a legal
payment from one party to another can become illegal due either to the original source of the
money, or the intended destination of the money, even though the actual financial act bears
no other legal impediment and is legal in every way.
No other regulated area has such a unique origin or destination legal impediment, as a
transaction is either legal or illegal and would not be affected by the ultimate source of
ultimate destination of the components involved.
As such, anti-money laundering and counter terrorist financing require special treatment.
And since money laundering and terrorist financing, by definition, will always occur through
the weakest link in the AML/CTF chain, unless anti-money laundering and counter terroristfinancing are part of the core fabric of regulation, then money laundering and terrorist
financing will occur unimpeded since they will be add-ons to regulation (after-thoughts), and
not directly blocked, and slip through the inevitable regulatory cracks.
Therefore, anti-money laundering and counter terrorist-financing must be a core objective of
the FCA mission, in their own right, with their own heading and chapter.
The mission document needs to alter so that rather than being an add-on in every area
(insurance, payment, banking, investment, etc.), anti-money laundering and counter terroristfinancing must be a core role in their own right.
Until this occurs, the FCA mission document is severely deficient.
Please let me know if you require any clarification or further explanation.

Best Regards,
Andrew Kaye

From: Richard Knights
Sent: 29 October 2016 11:58
To: FCA Mission
Subject: Private Investor feedback
Following on from Mr Baileys Mansion House speech - whereby he is encouraging
feedback on the FCA activities I would like to offer my own comments / observations, I
would appreciate a confirmation of safe receipt email and an reply to my comments in
due course.
I must explain that I am a 'retired' 64 year old male who has been actively investing in
the UK for some 8 years or so.
The FCA have appeared to have been 'impotent' when obvious cases of market
manipulation has been seen to occur.
Quindell (QPP) is a case in point - large shorting trades were made by a US based Tiger
hedge fund minutes before a manipulated report (paid for by the hedge fund) which
caused a crash in the SP.
The Shorters true identity (hedge fund) was purposely hidden and not released by the
FCA which caused lots of small Private Investors to incur a large loss - had they known
who was behind the manipulation then they could have options on actions.
Why can the FCA hide the true identity of a market player? what happened to openness?
The same can be said of the later investigation into the actions of the C Exec - Mr Rob
Terry - who sold his shares and took his money when he knew market sensitive
information would decimate the price - what happened to the investigation / action? As
they say 'Justice delayed is justice denied'
Dark Pools - The whole point of the stock exchange and trading is 'supposed to be' that
of an 'even table', so why are 'dark pools' allowed - whereby shares are bought and sold
without anyone knowing who / amount / price / timing - hardly an even table.
The fact that the FCA sit 'idly by' and watch the smaller investor get 'ripped off' by the
larger traders is unbelievable - and raises the call that 'there is one rule for the large
(powerful/connected) and another rule for the small....
The whole acceptance of 'shorting' turns investing into a 'casino gambling process' and I
think it should not be allowed. Many countries have banned the practice but it appears
that the UK allows it as it 'creates' a base for the hedge funds around the world to
manipulate the share price of a company in order to benefit the direction of the SP that
the hedge fund is betting - this is not investment - this is backing a 'rigged game'.
The actions of the FCA have been purposely shrouded in mystery and silence - so when
people complain they get 'fobbed off' with the catchphrase 'we cannot respond directly to
questions due to the confidentiality of the process' - again 'Justice delayed is justice
denied'.
The FCA have had many 'resurrections and reinventions' over the past 10 years or so yet it is always 'the previous guys fault' - no prosecutions / bannings / barrings / public
censorship or any other forms of public admonishment is seen.

What is the point of having a 'policing body' if it fails to capture or admonish those who
willingly cross the line of 'fairness' and legal methods of operations for whatever reasons
(or just to feather their own nests.)
When you see what actions and penalties the SEC use in the states and the reputation
that they have and then look at the actions and penalties and reputation of the FCA you can see why people are afraid of the SEC - but not the FCA.
I await your confirmation and reply to the above points in due course
Richard Knights

FCA Listing Authority Advisory Panel

26 January 2017

Dear Andrew,
FCA Listing Authority Advisory Panel response to the FCA’s ‘Our future Mission’
consultation paper
The FCA Listing Authority Advisory Panel (LAAP) welcomes this opportunity to provide input to
the FCA’s future Mission. We recognise the challenges and difficult choices that face the FCA,
given the breadth of its role and we wholeheartedly support the purpose of the FCA Mission
and the general direction of its proposed approach.
We note that the consultation paper focuses on retail consumer-related matters with less of an
emphasis on wholesale markets. We welcome the assurances we have been given that the
final version of the FCA’s Mission will also reflect the size, importance, and international nature
of UK wholesale markets.
Our more detailed comments and observations are provided below. We would be happy to
discuss any of these matters in further detail with the FCA if that would be helpful.
Competition
The Panel notes that the use of Project Innovate and the Regulatory Sandbox as a means to
support innovation and competition is much appreciated by market players.
Whilst supporting the importance of effective competition, the Panel would be interested to
understand how the FCA has considered the potential for markets to become over-crowded.
This is particularly pertinent in the continued current low-yield economic climate where many
regulated firms struggle to generate a sustainable return above their cost of equity.
Performance Measures
The Panel agrees that it is important for the FCA to undertake ex ante reviews of any
regulatory interventions it plans to implement. The Panel encourages the FCA to carefully
consider the cost impact of regulatory change for regulated firms. This is particularly important
in low-margin products or services, where additional regulatory costs can mean the difference
between a viable and non-viable offering. If regulatory change is disproportionately costly to
implement, then this can lead to less competition and, in extremis, financial exclusion for
certain customer segments.
When undertaking ex post reviews, the Panel encourages the FCA to assess both the intended
and unintended consequences of regulatory intervention against its statutory objectives. There
is also merit in assessing how the FCA has performed from a behavioural perspective in
implementing the regulatory change.
The FCA’s approach to enforcement
The Panel welcomes the FCA’s explanation of their intervention framework. We encourage the
FCA to factor in a "common sense" lens to their approach to avoid the risk that the
enforcement process could become overly formulaic. The Panel also welcomes the opportunity
for the FCA to introduce and explain preventative and predictive capabilities so that the focus
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is not just on remediation measures and we support the FCA’s focus on delivering consumer
redress and deterrence as opposed to delivering punitive measures for poor conduct.
We urge the FCA to consider the necessity of intervening if an issue has been identified by a
firm and is being addressed assiduously. Arguably in such circumstances, the FCA’s scarce
resources could be better diverted to more proactive regulatory activities. We also believe that
there remains a role for private warnings as part of the toolkit of enforcement actions, which
can act as a “warning shot” in cases of poor behaviour.
As the FCA is aware, there are areas of the market where unregulated firms appear to be
promoting products that have similarities to regulated products but operate outside the
boundaries of the FCA's regulation. We are interested to know what role the FCA considers it
should have in these situations as such activities could erode the competitiveness of regulated
firms as they are held to higher regulatory standards.
One observation that the Panel had was in relation to possible duplication of effort where
multiple agencies are involved in misconduct cases. We suggest that the FCA could consider a
collaborative approach with the other relevant agencies and the opportunity to outsource some
parts to a lead agency if it was appropriate to do so.
Consumer protection, disclosure and financial education
We commend the Mission for opening up debate to define the appropriate level of consumer
protection for different market segments. We agree that is important that customers do not
mistakenly believe that the role of the FCA is to protect them from all harm.
It will be important that the FCA can clearly explain to consumers the differing levels of
protection that they can expect depending on their vulnerability and the complexity of the
products and services available to them. We do not agree that there is a need for a duty of
care from regulated firms to consumers.
We believe that the level of protection afforded to all types of consumers must be carefully
considered and communicated by the FCA, in order to avoid action that may inadvertently lead
to financial exclusion. A current example of this tension can be seen in the current protections
that restrict access to debt markets for retail investors.
We also thought that that the description of the different markets regulated by the FCA was
simplistic and should be refined further to reflect that there are a number of SME and mid-cap
companies who do not fit into any of the three market types (Retail, Wholesale or Capital) set
out on page 12 of the Mission. This could result in less sophisticated SME and mid-cap
companies not being afforded the appropriate levels of protection.
We agree that financial education plays a key role in helping protect consumers. We recognise
that, given its already broad remit, it is not the FCA’s role alone to assume responsibility for
financial education. However, there is a need for a coordinated approach across various
government departments to ensure that the level of financial literacy improves.
We consider that increased disclosure is not necessarily better and are of the view that the
focus should be on clearer communication at the right time in order to influence better
outcomes. The FCA should consider what role it should play in requiring regulated firms to take
into account behavioural economics factors when creating product communications and
marketing materials with the aim to reduce bias.
FCA People and Culture
The importance of people within the FCA as the implementers of the FCA Mission is critical to
its success: any mission or business plan is only as good as the people who deliver it. We are
interested to know how the FCA will ensure that all levels of the FCA are engaged around the
Mission, understanding its relevance to their daily activities. We are also interested to know
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how the FCA can ensure that all staff are appropriately trained for the roles that they are
required to perform.
Other international regulators have shown that they can both engage closely and frequently
with market participants and remain independent and we encourage the FCA to continue to
find ways to do so with the markets it regulates, in order to build knowledge and expertise
internally.
We would also like to see the FCA’s performance measures include an assessment of the
behaviours that the FCA itself advocates in firms and the regulated community, for example
being open, transparent, and fully engaged.
The Panel also welcomes the proposed review of the Handbook, and would welcome the
opportunity to provide input to the FCA during that review.

Yours sincerely,

Annemarie Durbin,
Chair, FCA Listing Authority Advisory Panel
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To: The Financial Conduct Authority

Via Email: FCAMission@fca.org.uk

23 January 2017
Response to Consultation on the Future Mission of the FCA
Dear Sirs,
This is a personal submission to your consultation on the mission of the Financial
Conduct Authority.
Having read your consultation document I suggest that you need to go back to
basics and adopt a simple mission statement. Your document, on which the
organisation I am a director of have previously made numerous detail comments
in their own submission, is a mass of obfuscation and an example of not being
able to see the wood for the trees.
I therefore have come up with what I believe would be a good starting point for a
new mission statement for the FCA. It is given below.
A Mission Statement for the Financial Conduct Authority
1. We will ensure that financial markets are fair, honest and orderly (that includes
not just stock markets but markets for other financial services such as insurance,
pensions, banking services, etc).
2. We will enforce the law and vigorously pursue those who break laws or
regulations. Where infringements are proven we will impose penalties and "name
and shame" the malefactors.
3. We will ensure that information is provided to all market participants equally.
4. We will ensure that investors have the information to make informed decisions
on financial investments and other financial services and that such information is
unbiased.
5. That no distinction will be drawn between the wholesale and retail markets
(i.e. that individual investors will not be excluded from wholesale markets or
prejudiced in any way).

6. We will not protect retail investors or consumers of financial services from their
own ignorance or foolishness, but we will ensure they have access to free or low
cost education and free information about any investments or services they are
contemplating including the likely risks and returns to be obtained from them.
Such information to be provided should be appropriate to the likely readers.
7. We will generally deter speculation, the excessive use of gearing, trading on
margin and other such financial activities where they serve no purpose other than
to promote gambling activity rather than serve the underlying needs of
businesses or consumers.
8. We will ensure that the ownership of investments is legally clear and not
obscured by artificial structures such as nominee accounts.
9. We will only approve the sale of new financial products or services where they
meet a genuine need that is not adequately covered at present.
So that's it on the principle that all good mission statements are short and easily
comprehended. What more is needed?
Yours sincerely
Roger W. Lawson

Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London
E14 5HS

26 January 2017
Email: FCAMission@fca.org.uk

Dear Sirs
FCA: Our future Mission
I am responding to this consultation paper on behalf of the Society of Lloyd’s (“Lloyd’s”).
We appreciate the opportunity to comment on the FCA’s proposed future Mission.
Lloyd’s welcomes the clarity that the FCA is providing over its future objectives. This is
particularly welcome as Lloyd’s looks to continue the supervision of conduct over its own
market.
We have responded below to the questions in the original consultation and the
supplementary questions in response to key themes that have been identified. The key
themes that Lloyd’s wishes the FCA to take into account are set out below.
Re-Drafting of the Handbook
A regulatory handbook of rules and guidance should be a straightforward document, setting
out the requirements applicable in understandable language. Regulated firms should be
able to consult the handbook easily, identifying the rules that apply to them, without the
need to look in several different places in order to understand precisely what they must do.
A handbook drafted along these lines would provide a clear picture to regulated firms of
what the regulator expects from them. Unfortunately, we do not think that the FCA
handbook measures up to these standards.
Lloyd’s considers that the FCA should prioritise the substantive rewriting of the Handbook to
make it less impenetrable. The volume (6-feet tall if printed) and inaccessibility of the
Handbook has led to firms relying more on the Principles as a guide to good conduct.
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Lloyd’s One Lime Street London EC3M 7HA Telephone +44 (0)20 7327 1000 Fax +44 (0)20 7626 2389 www.lloyds.com
Lloyd’s is authorised under the Financial Services and Markets Act 2000

Should the FCA consider that rules based regulation is more appropriate in certain
circumstances then a revised Handbook will be required to ensure that these rules are clear
and transparent within a new rulebook.
Enforcement action
Lloyd’s agrees that a more neutral term than “referred to Enforcement” may be appropriate.
Lloyd’s considers that with regard to enforcement action, the FCA should further consider
the effect that such action has on the openness and cooperation of other firms.
Broker Remuneration
Clarity of expectations regarding Broker Remuneration is an important area to keep under
review to ensure that customers’ interests are properly protected. Lloyd’s would welcome
the opportunity to engage with FCA on this area going forward.
Vulnerable consumers
Lloyd’s agrees that the FCA should ensure vulnerable consumers are given due levels of
protection. At the same time, it is important to ensure that regulations remain appropriate
and that a broad brush approach is not adopted, whereby consumers are categorised as
“vulnerable” on the basis of criteria such as age, when individuals do not require special
protection. Increased product costs or complexity through regulation does not assist
vulnerable consumers.
A regulatory approach to vulnerable consumers should be based on the same principles as
those applying to consumers generally: their proper application will ensure appropriate
protection. Firms’ dealings with vulnerable consumers should be measured against
Principle 6: “A firm must pay due regard to the interests of its customers and treat them
fairly.” Particular regard should be paid to firms’ product governance and customer
communications.
Easy access to certain financial products, such as insurance, can provide protection that is
particularly beneficial to vulnerable consumers. Any regulatory initiatives on vulnerable
consumers should not make cover more expensive or require provision of more information.
Clearly products or sales practices intended to exploit consumer vulnerabilities should be
identified, exposed and dealt with through regulatory enforcement processes.
Lloyd’s conduct supervision gives due regard to firms’ treatment of vulnerable consumers.
Within insurance, we view “vulnerable consumers” as persons less likely to make informed
decisions as to which policy best suits their demands and needs. Such consumers are more
susceptible to mis-selling or to purchasing inappropriate policies that do not provide
necessary coverage when a claim is made.
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Intervention by other authorities
Lloyd’s notes the FCA’s consideration of whether intervention by another authority may be
more effective.
Intervention by other authorities allows for more effective changes in culture and behaviours
in the firms overseen by those more ‘local’ authorities. This can be more transparent for the
firms involved as authorities who understand the specific risks of a sector can more easily
communicate with firms within the sector.
Lloyd’s believes that it provides robust conduct supervision over the Lloyd’s market. Lloyd’s
has constructive working relations with firms within the Lloyd’s market and believes it can
identify issues at an earlier stage than may be possible by the FCA. Over the past year this
has entailed enhanced scrutiny of firms where conduct risk is perceived to have increased
and the oversight of a consumer redress programme.
Geographic Remit
We request that the FCA provide clarity over its own geographic remit, whether this is
financial services or customers based in the UK, EU or beyond? While the Mission is not a
response to Brexit, it would be useful to understand where the FCA sees its powers extend
to and where firms should be applying its rules.
Consultation questions
1. Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
We think that the FCA’s analysis of well-functioning markets is comprehensive.
2. Do you think our approach to consumer loss in well-functioning markets is
appropriate?
Yes, it is clear in its wording that a 'perfect' world without failure is not a realistic vision.
There must be some degree of tolerance and any future mission must look at how firms
capture and react to failure. As long as the approach accommodates this then it is
acceptable. Vulnerable consumers also feature heavily within the report.
3. Do you think we have got the balance right between individual due diligence and
the regulator’s role in enforcing market discipline?
Yes, a measured intervention policy and open and honest activity in the market.
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4. Do you think the distinction we make between wholesale and retail markets is
right? If not, can you tell us why and what other factors you believe we should
consider?
We think that it is correct to distinguish between wholesale and retail markets.
Lloyd’s itself constitutes an insurance and reinsurance market, where conduct is subject to
FCA regulation. It is sometimes described as a “wholesale market”. Insurance and
reinsurance contracts within the market are arranged business-to-business, and many of
the ultimate consumers are sophisticated businesses, but some of the consumers are
individuals as well.
Within the insurance sector, a wholesale market is therefore defined by the distribution
chain of a product getting to a client. The term does not mean that the products are limited
to commercial insurance. The FCA should therefore bear in mind that retail and wholesale
markets may not be the same across financial markets and that banking and capital
markets are quite distinct from insurance markets.
5. Do you think the way we measure performance is meaningful? What other criteria
do you think are central to measuring our effectiveness?
Some insurance firms have recently been subject to the reporting of claims value data. How
will the FCA report on whether such requirements on firms is successful in producing the
outcomes it wants? Will the FCA clearly define the proposed customer outcomes for each
intervention it makes then report against a measurement of this? Does the FCA take into
account the cost to firms of the perceived success or performance of its intervention?
6. Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you think
we should include?
We believe that this is appropriate.
7. Do you think our intervention framework is the correct one?
Yes, we agree with the current approach.
8. Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
With improving innovation/technology the market place is growing all the time and FCA
should adapt to accommodate this. We agree with access points, treating customers fairly
and the lack of obligation not to provide a product/service, but emphasis must be on
fair/reasonable and ensuring that markets function well.
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9. Is our understanding of the benefits and risk of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
Price cross subsidy does not occur within insurance to the same extent as
banking/investments.
10. Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
We believe that when consumers are given greater responsibility for their own financial
choices, the regulatory response must be carefully calibrated. There are risks in giving
greater responsibility with one hand and then taking it away with the other, through heavyhanded regulatory initiatives, thereby destroying the purpose of the change.
The guiding principle should remain consumer responsibility: consumers should take
responsibility for their decisions. At the same time, the FCA should remain alive to new risks
arising from increased individual responsibility and take appropriate action when necessary.
11. Would a Duty of Care help ensure that financial markets function well?
We agree that a duty of care would not ensure that financial markets work well.
12. Is our approach to offering consumers greater protection for more complex
products the right one?
Yes, the more complex the product the greater need for understanding which can be difficult
for some consumers.
13. Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
Yes. There will always be a clear disparity between the level of consumer understanding.
There is more advice available (internet) but it is important to make a distinction.
14. Is our approach to redress schemes for issues outside our regulatory perimeter
the right one? Would more specific criteria help firms and consumers?
Yes.
15. What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
Customer feedback is likely to assist. More generally we would be interested in participating
in any wider consultations on this area.
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16. Is our approach to giving vulnerable consumers greater levels of protection the
right one?
Please see our comments on vulnerable consumers on page 2 of this letter.
17. Is our approach to the effectiveness of disclosure based on the right
assumption?
The Mission notes that customers focus on the ‘here and now’ and ‘zoom in’ on headline
figures thereby missing key details of the product that they are buying to their detriment.
Customers may also not rely on the ‘official’ information received. However, recently the
FCA demanded claims value data from insurance firms to enable the reporting of headline
claims ratios (an exercise that received a lukewarm response from the industry). It appears
therefore that the FCA is not clear on whether disclosure of high level information about
products is actually useful for customers or not, and FCA reporting exercises such as this
may actually be creating further confusion for customers.
18. Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
Yes, but disclosure requirements are extensive. Disclosure should be fair and reasonable.
We agree that if a firm is consistently being unfair then the FCA should intervene.
19. Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
Yes, but more transparent as well. Greater transparency will help firms prevent failings, be
more proactive.
20. Are there any other factors we ought to consider when deciding whether to
intervene?
We consider that intervention by other authorities may be more effective. Intervention by
other authorities allows for more effective changes in culture and behaviours in the firms
overseen by those more ‘local’ authorities. This can be more transparent for the firms
involved as firms can be more easily communicated with by authorities who understand the
specific risks of that sector.
21. What more do you think we could do to improve our communication about our
interventions?
We think that it would be helpful for the FCA to increase the number of publications via the
website.
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22. Is there anything else in addition to the points set out above that it would be
helpful for us to communicate when consulting on new proposals?
No.
23. Do you think it is our role to encourage innovation?
No, innovation sets firms apart in the service they provide. But it is important that the FCA
does not put inappropriate barriers in place that deter innovation.
24. Do you think our approach to firm failure is appropriate?
Yes. There are sound rules and boundaries in place.
25. Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
Yes.
26. Do you think that private warnings are consistent with our desire to be more
transparent?
No. Culpability is vital and the consumer has a right to know (informed choice).These
should be public but the level of detail should be restricted.
Supplementary questions
How can the FCA better communicate the choices it makes?
Lloyd’s considers that the FCA could publish regular communications detailing these
decisions. This would be more accessible than via speeches or the annual report.
Who should be included in the FCA’s definition of a vulnerable consumer? What
should more protection look like? Are there vulnerable consumers in the wholesale
space? If so, who?
It is difficult to define vulnerable customers precisely because of the transitionary impacts of
various customers that might make them vulnerable at any time.
Within insurance, we view “vulnerable consumers” as persons less likely to make informed
decisions as to which policy best suits their demands and needs. Such consumers are more
susceptible to mis-selling or to purchasing inappropriate policies that do not provide
necessary coverage when a claim is made.
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In which circumstances are prescriptive rules or higher level principles more
appropriate?
Lloyd’s created specific conduct rules for the Lloyd’s market in response to the market
demand for clarity on defined regulatory expectation. These are underpinned by an
overriding principle that managing agents will treat their customers fairly. This principle is
referred to where the specific rules are met but not entirely in the best interests of
customers.
How can the FCA best engage with 56,000 firms taking into account their different
requirements and needs?
Consideration could be given to engaging with firms through joint communication exercises
via trade bodies. In this way the trade bodies could assist the FCA in tailoring the
communication to the sector of firms they represent.
It is acknowledged that Lloyd’s is not a member of a trade body as such (except CBI), so we
would still require direct communication, but, in relation to the smaller firms who make up
the bulk of the numbers of regulated firms, the FCA could give consideration to using this
route
Please let me know if you have any questions or wish to discuss any of these points further.
Yours sincerely

Alastair Evans
Head, Government Policy and Affairs
Lloyd's General Counsel's Division
Telephone +44 (0)20 7327 6682
Fax +44 (0)20 7327 5255
Email Alastair.Evans@lloyds.com
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Lending Standards Board
th
5 Floor
Abbey House
74-76 St John Street
London
EC1M 4DZ

Andrew Bailey
Chief Executive
Financial Conduct Authority

Tel: 020 7012 0087
davidpickering@lstdb.org.uk

17 January 2017

www.lendingstandardsboard.org.uk

Dear Andrew,
LSB feedback on the FCA Mission
Thank you very much for providing an opportunity to feedback on your Mission document.
We found the document thought provoking and agree with your opening comment that it is
important that there is a clear understanding of the FCA’s remit and that it is well
communicated and understood; the Mission document will clearly help to address that
challenge. The LSB’s comments are focused on certain elements of the document and do
not cover every section or question presented.
Voluntary self-regulation
The one area we would like to highlight is the part that voluntary self-regulation can play
alongside the FCA. Both in the executive summary and in section 5 of the document you
correctly point out that firms the FCA regulates conduct both regulated and unregulated
activity and that the lines between the two have become blurred. You further state that you
do have powers to intervene into these unregulated activities insofar as they impact on your
regulated activity, but clearly you have finite resource and have to prioritise.
We believe that there is scope to develop further complementary working between the LSB
and the FCA and we think there is an opportunity to highlight this in the document,
particularly in relation to how unregulated activities may be covered by voluntary selfregulation and how the latter might support the FCA in areas where the FCA cannot get to,
due to other priorities.
There are a number of areas where we feel that this is already happening. For example:
 The LSB has oversight of the Standards of Lending Practice and undertakes
independent monitoring work on areas of consumer credit which are not covered by
the statutory rules.
 In March we will be launching the business Standards of Lending Practice covering
firms up to £6.5m turnover, which fills an important gap in the market and provides
a consistent framework governing lending to SMEs. We hope the work we do in both
the personal and business space will provide some comfort for the FCA especially
when deciding on prioritising resource.
 The first credit card market study remedies are being monitored by the LSB.
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Clearly any complementary working would have to meet the high standards expected by the
FCA and the consumer, demonstrating both independence and rigour; we believe that the
LSB’s combination of technical skills, industry knowledge and independence, combined with
our emphasis on the achievement of fair customer outcomes, make us a viable ‘partner’ and
would represent a powerful route for the FCA to continue to explore as part of the overall
regulatory regime. We feel that reference to collaborative working with other organisations
that aspire to the same high standards would be viewed positively particularly as it would be
in addition to what is already there rather than in place of, and would enable the regulatory
reach to be extended, while still adhering to the principles of proportionality and risk-based.
Ensuring markets function well
There is a very realistic tone that permeates the document, which we welcome, for
example, the acknowledgement that bad debt and firm failure is a feature of wellfunctioning market and that a world where there are no bad outcomes is unlikely and would
be one in which the marginal cost of regulation would exceed the benefit. We would also
support the assertion made in section 5 around the unintended consequences of regulation
or action taken, which is a challenge we have faced when reporting back to firms and in
developing the Standards.
Regulation and broader public policy
The document is right in drawing out the role of conduct regulation in overcoming
challenges such as access to financial services and technological change, and acknowledging
that there needs to be an understanding of where the role of the regulator ends and
broader public policymaking takes over. As a regulator we think you do have a role in
promoting innovation, while at the same time ensuring that vulnerable consumers are
adequately protected.
In terms of whether a ‘Duty of Care’ rule is necessary the LSB would argue not. We think the
principles of treating customers fairly are well embedded and sufficient. We would be
concerned here about unintended consequences of such a rule.
Protecting consumers
The issue of redress is a topical one for us as we look to launch the Business Standards of
Lending Practice. As we increase the turnover limit for firms captured under the Standards
the current redress outside of the courts is the Financial Ombudsman Service, which is
capped at the micro-enterprise limit of €2m. It is important that we identify a suitable
appeal mechanism for small business customers to support the increased protections
afforded by the Standards.
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Vulnerable consumers
The basic principle of giving more vulnerable customers greater levels of protection is the
right one. In our view, care needs to be given to avoid a blanket approach that ‘everyone is
potentially vulnerable’ as firms would find it difficult to put effective measures into practice
to account for this. Accounting for vulnerability where consumers transact digitally remains
a major challenge.
The role of disclosure in consumers’ choices
The issue raised with regard to disclosures is one we have faced at the LSB. As part of the
development of the Standards we have worked on consumer facing documents to provide
them with the key information they need to understand their obligations. We agree that
insight obtained from the use and application of behavioural economics should help firms
tailor their approaches to ensure fair outcomes are achieved.
Supervising firms
We think the Mission document could be clearer in respect of how the fixed and variable
supervision models work. With regard to oversight of fragmented markets/smaller firms where the approach differs substantially from the approach to larger firms - this would
seem to be where there is an opportunity for strong independent organisations such as the
LSB to play their part.
Our approach to enforcement
In answer to the two questions posed:
 Q25: the use of more formal discussions with firms about lessons learned would help
improve regulatory outcomes. We have had a fair degree of success using seminars,
industry events and discussions at firm level to discuss areas of good and poor
practice, which have had a positive impact on outcomes;
 Q26: we use private warnings as a disciplinary tool and we find this effective. We
think you need to balance transparency with the need to ensure firms are motivated
to deliver fair outcomes. The LSB can envisage many circumstances where a private
warning is the most effective route for all concerned.
We would be pleased to discuss the contents of this letter further with you if you would find
it helpful.
Kind regards,

Dave Pickering
Chief Executive
LSB
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Introduction
Macmillan Cancer Support welcomes the opportunity to contribute to the FCA’s Mission
Consultation. As a charity that represents the interests of people living with, and affected by
cancer, Macmillan works to raise awareness of the severe financial impact of cancer as well
as providing a range of financial support services to enable people to cope with the
increased costs of a cancer diagnosis.
In our response to this consultation we will refer to research conducted with people affected
by cancer, as well as our experience of providing support through the Macmillan Financial
Guidance Service.1 The Service was set up in response to an identified need for support
with financial products and financial services related issues that people often experience
after a cancer diagnosis. It enables people affected by cancer to make informed decisions
about a range of financial products, including mortgages, insurance, savings, and pensions
by providing information, guidance, and jargon busting. In some circumstances the Service
will also undertake more in depth casework and advocacy support. Since launching in 2011,
the telephone service has helped over 22,250 people affected by cancer.
Our experience shows that anyone can become financially vulnerable and this is particularly
true after a cancer diagnosis. Previous Macmillan research shows that that four in five
people with cancer (83%) are, on average, £570 per month worse off as a result of their
diagnosis.1 This is the result of loss of earnings and the increased expenses associated with
a diagnosis, which include increased heating bills and the costs of travelling to receive
treatment.
Managing the financial impact of cancer often requires interaction with the financial services
industry and key decisions about rearranging financial commitments to be made at times of
significant stress. This can make people affected by cancer particularly susceptible to
financial harm even if they have a high inherent level of financial capability and could
ordinarily be regarded as ‘sophisticated’ consumers. Our Counting on Your Support report2
1
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highlighted that this was often exacerbated by negative and inflexible industry responses
and set out a series of recommendations for how this could be improved, which we are
pleased to note was well received by the industry and has been acted on by several of our
corporate partners in the sector.
There is still work to be done to improve people affected by cancer’s experience of the
financial services industry and we believe that the FCA’s consumer protection remit in
particular, has an important role to play in ensuring that people affected by cancer and other
potentially vulnerable groups are treated fairly and receive high quality support from all
financial services providers. While this responsibility should be broadly based on the
principle of treating customers fairly, it must also take into account their individual
circumstances and any enhanced duty of care that this may necessitate.
We also see people encountering barriers to accessing certain financial products and
services, particularly some types of insurance, after a cancer diagnosis and in our view,
addressing key aspects of this issue lies within both the FCA’s consumer protection and
competition remits, working together with the industry, civil society and other key actors.
We particularly welcomed the FCA’s groundbreaking work on Consumer Vulnerability and
the Occasional Paper 17 on Access to Financial Services and were pleased to be able to
contribute to the development of both Occasional Papers, highlighting the experiences of
people affected by cancer to evidence the broader findings. We are therefore happy to see
that the consultation devotes a specific section to vulnerable consumers and that the FCA’s
commitment providing them with a higher degree of protection and attention is a theme
woven throughout the consultation document. However we are concerned that we cannot
see a clear articulation of how this will translate into regulatory action other than “some
consumer groups in some markets” receiving “higher levels of protection than others”.
In a recent CSFI report, Hector Sants formerly Chief Executive of the Financial Services
Authority, observed that the current regulatory focus on consumer protection and
competition does not adequately recognise the different needs of the excluded and
vulnerable and that this would require a “new regulatory philosophy”.3 This seems
particularly pertinent to the Mission Review, and it may be that such a change in focus would
provide this much-needed clarity. We would welcome a new statutory objective for promoting
financial inclusion under FSMA.
Overall we are optimistic that establishing a clear mission founded on the recognition that
consumers’ needs are becoming increasingly diverse and complex is an essential step
forward in maintaining the momentum created by the Occasional Paper 8 and embedding
the progress that the industry has made to date. We believe that it is important therefore that
the Mission statement should be viewed alongside and in conjunction with both the
Consumer Vulnerability and Access papers in order to create the desired understanding of
the FCA’s remit.
In view of the issues that people affected by cancer continue to tell us that they encounter in
their interactions with the financial services industry and the harm that this can potentially
3
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cause them, there are areas of the consultation where we would value greater clarity about
how the FCA would address these issues within its existing consumer protection and
competition objectives.

General observations:


Although the FCA does not have a specific regulatory financial inclusion remit, it is
clear that raising issues of both consumer vulnerability’ and the ‘regard to access’
brings responsibility for those who are, or are at risk of being financially excluded
within the scope of its work. This is particularly true as the complexity of financial
services markets means that exclusion and inclusion are not binary definitions. We
believe that it would clarify the FCA’s mission if there was a statutory duty for it to
promote financial inclusion and ensure that firms consider the needs of customers at
risk of exclusion in the development and design of products and services.



While the consultation talks about the long relationship that consumers will have with
financial providers, it does not appear to recognise the need to encourage firms to
play their part in responding to and addressing the issues that significant life
changes, such as serious illness, can pose for customers and where appropriate,
developing innovations to achieve this. For example, it could involve considering the
‘worst case scenario’, at the development and design stage, in which policies and
processes may need to offer flexibility that to continue being suitable to a customer’s
circumstances. Designing with the needs of the most vulnerable in mind is one way
to ensure that the needs of the many can be met while providing the potential to tailor
to the individual.



In the absence of a specific financial inclusion remit, the FCA’s regulatory objectives
in encouraging change and innovation in regulated industries can play a vital role in
increasing the number of consumers included in different financial services markets.
Taking the simplest interpretation of how market forces operate, as these consumers
begin to form an effective and informed demand side, this should, in turn, lead to
greater market effectiveness.



In view of the challenges that persist in defining the boundary between consumer
responsibility and consumer protection, we would endorse the call for a Duty of Care
from the Financial Services Consumer Panel. We believe that this would help to add
clarity for both consumers and firms in circumstances where ‘doing the right thing’ for
vulnerable customers goes beyond the basic test of whether they have been treated
fairly to whether they have been appropriately protected from the risk of financial and
other harm.
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Consultation Questions:
Q.1 Do you think our definition of a well-functioning market is complete? What
other characteristics do you think we should consider?
Our understanding is that the following statement is what will be used in the Mission as the
basic definition of a well-functioning market:
“From the demand-side, for a regulated market to be working well, users need to be able to
take decisions based on those elements of price, quality and certainty of outcome that really
matter to them. They also need to be able to switch, at an appropriate cost, to products and
firms that better meet their needs.
On the supply side, a market needs genuine rivalry between firms to provide consumers with
better products and services”
Based on the issues that we see people affected by cancer experiencing within retail
markets, we do not believe that the supply side definition is adequate to describe how the
financial services market will need to function in the future. It does not take account of the
requirement to adapt to meet the increasingly complex needs of people affected by cancer
as consumers of retail financial services, and indeed, the wider consumer population, as the
prevalence of long-term conditions and their associated financial impacts increases. In the
UK at least 18 million people are currently living with at least one long term health condition4.
The idea of a ‘non-standard’ market for financial products and services such as insurance
may be increasingly inappropriate as a growing proportion of the population experience
health problems. The industry needs to be ready to meet the needs of all financial services
consumers, however complex.
Despite the FCA’s significant and laudable work on the needs of the ageing population, this
definition does not appear to acknowledge the changing health demographics that could
significantly alter the needs of the financial services consumer population. By 2020, almost 1
in 2 of us will get cancer in our lifetime, and around half of those diagnosed with cancer
today will live for at least 10 years after diagnosis.5
In our view, the definition of a well-functioning market needs to encompass whether it is
developing and innovating effectively in line with, and at the same pace as, the current and
future needs of its customer base, thereby ensuring that the majority of customers are able
to participate in that market. This will, in turn, drive further innovation and competition.
Similarly, we believe that in an effectively functioning market, potential consumers should not
be unable either to access products at all, or at a price which is fair and reasonable and
based on transparent criteria. In our view, a well-functioning market is an inclusive market
that, wherever reasonably possible, provides for the changing needs of all its customers or
potential customers.
We also have concerns about a definition which implies that the only necessary driver for the
providers within a market to serve customers effectively is ‘rivalry’. This fails to acknowledge
4 British Bankers Association (2015) Long-term conditions (critical and chronic illness): A briefing for banking staff, Available
here
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that in some markets there are some vulnerable customers that providers have no appetite
to compete for because they are not ‘commercially viable’. There will also be customers who
are ‘trapped’ with their existing provider. Our experience shows us that this can happen to
people living with cancer as a result of the financial impact of their diagnosis. Due to their
change in circumstances, their needs are not met even though products are no longer
suitable. This limits their ability to access certain products, preferential rates or services and
excludes them from accessing the wider market as new customers.
In our experience, providing an enhanced level of care to, and designing products and
services that meet the needs of people affected by cancer and other vulnerabilities is, rightly,
a matter of culture rather than competition. At Macmillan, we work on a case-by-case basis
with individual firms to improve their offering to customers with cancer, by linking them with
the expertise of our Financial Guidance Service and collaborating to develop more
specialised cancer-specific support. We have seen the critical importance of buy-in from
senior leadership and an organisational culture that enables resourcing and provision for the
needs of customers with cancer and other vulnerabilities to be developed and operationally
embedded in the business.6 This is particularly true where it is difficult to demonstrate the
commercial benefit of providing for these customers, which is often intangible, including
aspects such as customer loyalty that reflect the complex nature of long-term relationships in
financial services and employee wellbeing.

Ineffective market or market failure? - People affected by cancer’s experiences of the
insurance market
By way of illustration of the points we raise above, the way the insurance market functions in
relation to providing for people with cancer and other pre-existing conditions is an issue that
has been of concern to Macmillan and a range of other health charities for many years.
Macmillan has numerous examples of individuals who are quoted excessively high
premiums, unable to get cover for their cancer, or even to get insurance at all. This can be
the case even when people have clearance from their healthcare professional to travel, or
are in remission, and sometimes many years after they have been given the ‘all clear’ (a
term which is in itself problematic). Often, when high premiums are quoted the consumer is
only offered a very limited explanation as to what is driving the cost.
We campaigned on this issue in 2006, and had some success in encouraging one provider
to extend coverage to some additional types of cancer, but the complexity of identifying and
addressing the root causes and the significant barriers to change resulted in limited
progress. Although the FCA has commendably recognised this issue in the Occasional
Paper on Access to Financial Services, in our view, the scale and longevity of the issue and
the seemingly limited industry appetite for change offers an exemplar for when the FCA
should be intervening in a market in which there is a readily identifiable group of consumers
who are potentially vulnerable and for whom the market is clearly not working.
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“The industry’s lack of transparency about the statistics that justify its assessments of risk
make it impossible for consumers to know if they are paying over the odds. This in turn fuels
a lack of trust in insurers and insurance”.7
We believe that it is a market failure if, as the result of information asymmetries, ‘cherry
picking’ or price discrimination, vulnerable consumers remain unable to access mainstream
financial products, and that this requires greater intervention by the FCA. However, there is
no regard for this potential in the current definition of a well-functioning market. Although it is
noted that “regulators [are required to] pay close attention to how providers can be given
appropriate incentives to do the right thing”, there is little information about how this works in
practice or what may be defined as “doing the right thing.”
One way in which these issues could be addressed is through greater innovation, both by
new and existing firms. In fact, the consultation notes that “for a market to work well it must
be open to new firms entering, and innovation in terms of the services provided.” We
welcome that the consultation document recognises that an unintended consequence of
regulation can be a reduction in innovative practise which can sometimes be attributable to
the regulatory burden on new market entrants. However, another issue of equal importance
is that some firms do not have the appetite to innovate or do not recognise that innovation
can involve ‘core’ activities such as cultural change and innovation in existing business
practice such as better training for frontline staff on the needs of vulnerable consumers. We
would like to understand more about how these issues might be proactively tackled by the
regulator, together with the more reactive approach of looking to reduce regulation.
Whilst we recognise that consumers “do not have an automatic right to receive
products and services, and financial services firms do not have no obligation to
provide them”, there are a number of specialist insurance providers whose business
focuses on is meeting the needs of non-standard consumers. As this consumer group
continues to expand and their needs become more diverse, this part of the market will
need support to grow and innovate as well as to expand their reach into the market
and access to their potential customer base. For example through more tailored
automated underwriting and fintech solutions that facilitate consumers ability to
compare products. There should also be greater encouragement for the development
of alternative models such as bringing together groups of people with common
interests and characteristics to enable better risk pooling and the development of
more tailored products. Market forces or ‘rivalry’ may mean that this results in
mainstream providers either wanting to compete, withdraw, or more positively, help to
grow an effectively functioning market.

Q.2 Do you think our approach to consumer loss in well functioning markets is
appropriate?
We accept that it would be inappropriate and unworkable for the FCA to adopt a zerotolerance approach to consumer loss, we have some concerns about the assumptions
relating to ‘Bad Debt’. We feel that that unchallenged acceptance that consumer losses
through changes in circumstances , for example serious illness, can result in existing debts
7
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becoming unaffordable are inevitable may have a negative impact on the level of support
that firms offer to people affected by cancer.
The consultation document draws attention to the duration of financial services ‘transactions’
and the relationship between firms and their customers over long periods of time. On this
basis, financial providers will likely have a relationship with their customers during their most
difficult and vulnerable times, notably a diagnosis of a serious illness such as cancer. These
are also the times when they are likely to face the greatest risk of financial difficulty or harm.
It is how firms act at those times that shape whether consumers experience financial
detriment or loss or disadvantage through circumstances beyond their control.
This is very pertinent for people affected by cancer whose unforeseeable change of
circumstances creates a significant financial shock of decreased income and increased
costs that is likely to have a negative impact on the affordability of their existing debts and
other financial commitments. However, we know that with the right support in place and an
appropriate degree of flexibility and forbearance offered by creditors that better enables
them to manage through periods of temporary financial difficulty, loss is not inevitable. We
would be disappointed if firms were from discouraged from continuing to progress the very
positive steps towards ensuring that customers have the right support in place at these
times, such as those taken by our partners in developing more specialised support offerings.
The consultation document clearly outlines that a preventative approach is preferable, trying
to use a framework to address problems, while still acknowledging uncertainty. However, it is
not clear how these known issues will be addressed. For example, how will the regulator
ensure that it exercises ‘forward-looking judgment’ and encourages and works with firms to
embed measures which address the need for flexibility to cope with adverse life events that
increasingly face the consumer population but that also work in harmony with regulation
relating to responsible lending and appropriate forbearance? These questions need to be
directly addressed in the regulatory response to consumer loss, and we would like to see
them explicitly referenced.

Q.5 Do you think the way we measure performance is meaningful? What other
criteria do you think are central to measuring our effectiveness?
The consultation outlines the FCA’s approach to how it will measure the effectiveness of its
interventions, but it is less clear what will be measured. We would particularly like to see
more information about how the FCA plans to measure its performance in relation to
supporting and protecting vulnerable consumers. While the current commitments are very
welcome, we are keen to learn more about how this will work in practice.
In our view the FCA can more meaningfully measure its own effectiveness by measuring
whether firms are achieving positive outcomes for their consumers and what these
constitute. We would like to see more focus on evaluation that goes beyond basic feedback
on ‘customer experience’ and tries to demonstrate a range of positive outcomes. We have
been told that it is too difficult to attribute specific aspects of interventions to good outcomes,
particularly when the changes are ‘embedded’ across a business and run through different
products and services. However, independent evaluation of the pilot services developed in
association with our financial partners has clearly demonstrated that by taking a ‘test and
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learn’ approach it is possible to identify critical success factors, develop metrics and identify
which aspects of interventions will deliver the best outcomes.
Our independently verified findings show the all round benefits of developing and delivering
effective specialised support for vulnerable customers. These include a range of positive
financial customer outcomes including evidence not only of improved financial situations, but
also development of sustainable financial behaviours and improved emotional wellbeing as a
result of interactions with the service.8
In our view, meaningful indicators of effective regulatory interventions to improve people
affected by cancer’s experiences of the financial services industry would include a set of
overarching outcomes including;


Being recognised as consumers who may, at times, face a more acute risk of
vulnerability and susceptibility to financial harm and accordingly, towards whom firms
should exercise a particular duty of care.



A clear recognition of the severe financial impact of cancer and encouragement for
provision of tailored support from financial services providers to enable people to
manage their finances effectively and maintain their financial wellbeing as they live
with and beyond their cancer.



Receiving the information and support necessary to make good decisions and the
flexibility to ensure that the financial products continue to be suitable to their needs
and circumstances after a cancer diagnosis.



Being treated as ‘good’ consumers and viable market participants by financial
services providers, in line with their right not to be discriminated against as
consumers under the Equality Act.



Equal and fair access to the products that they need and want, to enable them to
become an effective demand side, driving competition and innovation to meet the
needs of the growing ‘non-standard’ market.

We believe that the FCA’s Consumer Protection and Competition objectives as set out in the
consultation would allow the achievement of these outcomes and that they sit comfortably
within different aspects of the Mission.

Q8. Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
In some cases, we believe that it is wholly appropriate for the FCA to work with the
Government to create public policy to address issues around access to essential services.
The success of Flood Re is the archetype for a collaborative approach where Government
intervention has been vital to supporting the market to develop a sustainable long-term
solution to a seemingly intractable problem that was causing significant harm to consumers.
However, this has required immense levels of investment from all stakeholders.
8
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A product like travel insurance, although providing a vital safety net for people with cancer
who need or want to travel, is unlikely to be viewed as an essential service in the same way
as, for example a basic bank account. While it is interesting to note the emphasis that the
FCO guidance places on the importance of taking out travel insurance when travelling
overseas gives credibility to the need to address this issue,9 it is difficult to see how the
development of public policy to enable people with pre-existing conditions to benefit from
fairer pricing and increased access to it could be necessary or justified. In our view, the FCA,
insurance industry and civil society working collaboratively should be able to improve the
functioning of the market for people living with cancer. Throughout this response we have
outlined a number of ways in which we believe people living with cancer’s experiences of the
financial services industry could be significantly improved without need for public policy
interventions.
Using a combination of existing interventions within its remit such as market studies
or thematic reviews, the FCA could act as a catalyst to kickstart the development of
solutions to the problem of restricted access to insurance for people living with
cancer. Requiring increased transparency and disclosure about how premiums are
calculated and, if necessary, market interventions such as price capping could
accelerate the progress of creating an effective supply side that will meet the demand
of current and future consumers.

Q9. Is our understanding of the benefits and risk of price discrimination and
cross subsidy correct? Is our approach to intervention the right one?
In our view, the explanation of price discrimination set out in the consultation does not
adequately acknowledge the level of risk of financial and other harm that price discrimination
can pose to people living with cancer and other potentially vulnerable groups. The definition
seems to focus primarily on firms’ ability to exploit levels of price sensitivity that relate to
levels of financial capability and consumer inertia. The acknowledgement that some
consumers may face barriers to switching is important, and as we have highlighted
elsewhere in this response, this can be due to an impaired credit record resulting from a
temporary period of financial difficulty during treatment and recovery from cancer. For
example, a customer on a mortgage lender’s SVR because they become ineligible for a new
rate will inevitably be cross-subsidising other customers.
However, the consultation does not recognise that the negative impact of difficult interactions
with the industry can force people living with cancer and other vulnerable ‘non-standard’
consumers into accepting a price that is unreasonably and unjustifiably high. Just as people
who face barriers to switching away from an existing provider, these consumers may be
unknowingly cross-subsidising others for reasons that are entirely beyond their control. In
relation to the travel insurance market, which we have been led to believe is a low margin,
high volume product, it appears that the risks of price discrimination for people affected by
cancer and other ‘non-standard’ customers could be significantly higher.
For example, we have seen cases where consumers have conducted an exhaustive and
exhausting search for insurance and received quoted premiums for the same trip and level
9
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of cover, that vary by hundreds, and in some cases, thousands of pounds. While this could
be attributed to a range of factors including firms’ business models and risk appetite, it is
possible that cancer patients could also be experiencing the negative impact of crosssubsidy in a highly competitive market. In relation to this, we are particularly interested to
note the observations on p.35 about judgements of ‘severity’ of harm leading to intervention,
including the example of poor competition leading to artificially high insurance premiums. In
our view there is both an individual and cumulative impact that represents a significant risk of
harm.
We are extremely interested in the opportunities that could be offered by increased and
more sophisticated use of data, but this is not confined to ‘big’ data. In Counting on Your
Support we recommended that banks use up to date information about cancer and its
financial impact to improve the support provided to customers with cancer. To date this has
yielded some extremely positive results in helping our partners to understand and provide for
the needs of their customer base.
Cancer patients also tell us that they experience better outcomes when more specialist
providers ask for additional information about their cancer. They are more willing to provide
their individual data on the basis that the investment is worth the return of better cover and a
lower premium. We have also seen this data being used to inform more sophisticated
underwriting However, we are understandably concerned in light of the lack of transparency
about the relevance and accuracy of cancer data currently being used by the wider industry
that the unmoderated use of ‘big data’ may simply worsen the situation.
We are alarmed by the potential for people living with cancer to be classed as ‘naïve’
consumers, unwilling to make the ‘effort’ to switch or who are passive or unaware. As
we stated at the beginning of our response, these can be sophisticated consumers
who are put at a disadvantage by their situation. Similarly, we have significant
concerns about the implications for increased use of data to model and segment
consumers and pricing. On this basis, we believe that intervention to protect
vulnerable consumers and ‘have regard to access’ in the circumstances that we have
outlined is appropriate and clearly within the FCA’s remit.

Q10. Does increased individual responsibility increase the need and scope for
a greater and more innovative regulatory response?
It is reassuring to see that the consultation acknowledges the challenges that people with a
chronic or significant illness face in taking responsibility for decisions about financial services
and that the FCA must ensure that such consumers are provided with “an appropriate
degree of protection”. It is not entirely clear what a “greater and more innovative regulatory
response” would add to this, but we strongly believe that there should be greater emphasis
on encouraging financial services and markets to “design for vulnerability” and with the
potential for customers’ changing life circumstances at front of mind.
We are in agreement with the concerns expressed by the Financial Services Consumer
Panel about whether the current regulatory benchmark of whether a customer has been
treated fairly is sufficient to offset the expectation of consumer responsibility. This is
particularly concerning in the context of an industry which still has some distance to travel in
building consumer trust and putting the needs of the consumer at the heart of its business.
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Following a cancer diagnosis, people are often forced to reconfigure their finances at a time
of incredible strain, emotionally and psychologically as well as physically. Research
commissioned by Macmillan found that four in ten (39%) people with cancer have used
savings, sold assets or borrowed to cover the costs or loss of income caused by their
diagnosis. This means that every year, thousands of people are forced to make difficult
financial decisions as a direct result of being diagnosed with cancer.
The fundamental concern that we would like to see the addressed is that many people are
not being supported to make the right decisions for their individual circumstances. We know
that the earlier people seek help for financial problems, the less likely it is these will escalate.
Macmillan’s Make money one less worry campaign therefore aims to raise awareness with
people affected by cancer of the financial support available so that they recognise and
respond to the financial impact of a cancer diagnosis, and can make proactive, informed
choices where possible. We believe that the financial services industry has a key role to play
in this.
Our research shows that, of people who experienced a financial change because of a cancer
diagnosis, less than 5% of used financial services firms as a source of information and
support, despite 43% saying they were aware that they could have sought financial
information from their bank. Of those who did get information from their financial provider,
16% were dissatisfied with what they received. When we asked those who didn’t make
contact with their bank what had stopped them, 27% said they felt banks either didn’t have a
role to play in helping ‘people like them’ or that their bank would not, or could not help them.
Our evidence suggests that even when people take on responsibility for addressing their
own financial circumstances, the system still does not work for them. Macmillan’s Financial
Guidance Service provides guidance to people affected by cancer on ‘navigating’ the
financial services system - who to contact, the right questions to ask and how to access
support. However, even after receiving this help and taking proactive steps to address their
financial situation, such as contacting their bank, many people get back in contact with
Macmillan to say they are still experiencing difficulties getting the help they need from their
bank, or finding insurance.
People purchase long-term financial products which are suitable for their current and future
circumstances, only in as far as life events that they can envisage and anticipate. It is
reasonable to consider ways in which individuals might be encouraged to be better
financially prepared for unexpected events, particularly as our understanding of behavioural
economics increases. However, in the situations that we see people living with cancer
facing, due to low awareness of its financial impact, it is clear that there must be a balance of
responsibility, with firms offering the flexibility in products and services that people may need
to cope with their financial circumstances after diagnosis.
We believe that people affected by cancer could be particularly susceptible to
financial and other harm without appropriate checks and balances being put in place.
In order to ensure that vulnerable financial services consumers are not left exposed
by a shift towards greater personal responsibility, the FCA should play a key role in
encouraging firms to consider how they factor “the effects of changing
circumstances” into their long-term relationships with customers.

12

Q11. Would a Duty of Care help ensure that financial markets function well?
As highlighted earlier in our response, we believe that the FCA should continue to
encourage firms to build on the principle of Treating Customers Fairly to provide an
enhanced level of care and support in their dealings with their customers affected by cancer
and other potentially vulnerable groups. This should take into account their specific needs
and individual circumstances in particular potential vulnerability to, and higher risk of long
and short-term financial detriment.
On this basis, we strongly endorse the Financial Services Consumer Panel’s
recommendation that FSMA be revised to incorporate rules specifying what would constitute
a duty of care for financial services firms. We recognise that many firms have embraced the
principle of Treating Customers Fairly. This is particularly true in relation to finding a
framework for addressing the issues affecting people living with cancer that we raised in our
Counting on Your Support report and those highlighted more broadly, in Occasional Paper 8
on Consumer Vulnerability. We recognise the challenges of imposing a full fiduciary duty,
and agree that a duty to act with reasonable care to ensure that a customer does not suffer
unreasonable harm or loss would strengthen the consumer protection objective. However,
we feel that a duty to act with the best interests of the customer in mind in situations when
they might be particularly vulnerable would be beneficial, not just at the point of application
and sale, but more broadly in the provision of products and services throughout the
customer relationship.
The principle of Treating Customers Fairly does not set a clear benchmark for the regulatory
outcome required, creating uncertainty for both firms and consumers. We are also
concerned by the Consumer Panel’s observation that the principle of treating customers
fairly is undermined by FSMA’s general principle of the consumer’s responsibility for
decision-making.10 As we have outlined elsewhere in this response, we are concerned that
the increasing policy focus on consumer responsibility could pose particular risks to
consumers living with cancer at times of acute vulnerability. This is particularly so when the
financial impact of a cancer diagnosis requires significant decisions about finances, including
long term financial products, at an already stressful time.
A clearly defined Duty of Care would ensure that firms provide appropriate support to enable
customers to make informed choices and that products continue to be suitable for their
circumstances. We would suggest that an element of the duty of care should be framed
around supporting individuals who face an increased risk of experiencing financial loss and
non-financial loss as a result of interacting with the industry at particularly vulnerable times
A Duty of Care could also go some way to addressing the other concerns that people living
with cancer have raised about their interactions with the industry. In our research people told
us that one of key the reasons for not disclosing their cancer diagnosis to their bank was fear
that they would be forced into taking action such as paying off a mortgage or loan or that
access to services such as overdrafts would be withdrawn, making their situation worse. A
10

FINANCIAL SERVICES CONSUMER PANEL, Incorporating a Duty of Care into the Financial Services
and Markets Act, Financial Services Consumer Panel [viewed 25 January 2017] Available from:
https://www.fs-cp.org.uk/sites/default/files/fscp_position_paper_on_duty_of_care_2015.pdf
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clear requirement that firms would be unable to profit at the expense of the customer without
their knowledge and consent and a duty of confidentiality could increase trust and
confidence that a disclosure of a cancer diagnosis would not have a detrimental impact on
the way that firms treat or view customers. This could lead people to access better support,
earlier in their cancer journey and improve financial outcomes.11 Similarly, it should lead to
increased transparency and trust in the relationship between insurers and people with
cancer and other pre-existing conditions.
Just as Treating Customers Fairly does not provide a legal basis for redress for the
consumer, nor does it provide a clear framework for firms to demonstrate that they have
‘done the right thing’. There may be added benefits to a clearly defined Duty of Care which
could enable firms to overcome the nervousness about regulatory censure that currently
prevents some of the issues facing vulnerable customers from being resolved. This may be
particularly relevant to judgements relating to data protection and delegated authority. If a
firm can demonstrate that a pragmatic decision has been made based on an individual
assessment of what is in the best interests of the customer, this should present an adequate
justification for a degree of flexibility in policies and processes.

Q13. Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
We welcome the consultation’s emphasis on considering aspects of consumer capability
when the FCA is deciding whether and how to intervene in certain markets. The
acknowledgment that there is an interaction between capability and consumer vulnerability is
extremely important. However we would like to understand more about what is meant by
“greater protection” being given to “consumers who have less capability”, particularly where
there is an inference that this may lead them to experiencing harm because of “their own
poor judgement”.
Our concern is that there is no distinction made about what constitutes capability, other than
a binary judgement about those who have “lesser” or “greater” capability. This does not
appear to acknowledge the complexity of the relationship and the subtlety of the distinctions
between capability, capacity and vulnerability at different points in consumers’ interactions
with the industry. There appears to be little acknowledgement that for some individuals, no
amount of financial capability will prevent them from being vulnerable to financial loss due to
their personal circumstances.
For example, people who are inherently financially capable but experiencing the financial
and psychological impacts of a cancer diagnosis may become less capable of making good
decisions at key points. This illustrates that financial capability can fluctuate just as
vulnerability does, so a binary distinction is unhelpful. Fundamentally this makes it extremely
difficult to determine the basis on which decisions will be made about the groups who might
be offered greater protection, at what point in their interaction with the financial services
industry or the form that this protection might take.

11

Experiences of Interacting with Banks when Diagnosed with Cancer, YouGov research conducted
for Macmillan, 2013
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There is reference to the FCA “intervening to stop potential harm” based on several factors,
notably including that action is more likely if “a particular market has a concentration of
vulnerable individuals.” We believe that there are existing situations which would benefit
from FCA intervention as they unfairly impact vulnerable customers. For people affected by
cancer, there are real issues in accessing travel insurance, and this is more than simply
exclusion or discrimination. We have been told that it is available for people with cancer and
other pre-existing conditions and that if they acted in a more financially capable way shopping around more - they would find it. However, in our view, the ‘exhausting’ experience
of looking for insurance can not only have a detrimental impact on someone’s overall
wellbeing, but also significantly reduce their financial capability.
This is not a complex product, but the inability to assess whether the price genuinely reflects
someone’s individual circumstances and what proportion is attributable to other factors, such
as the insurer’s business model or specific terms of the product, represents a severe case of
information asymmetry. Unjustifiably high quoted premiums, sometimes many thousands of
pounds, can lead people to believe that they are not coverable, or to take the risk of
travelling without cover because they believe, often incorrectly, that they will not be able to
find better terms elsewhere. People also tell us that the gruelling process can lead to inertia,
either accepting a product or terms at a price that is within their appetite rather than what
might most suitable for their needs. This includes making significant decisions about whether
to accept exclusions for their cancer.
We believe that the experiences that people affected by cancer tell us about suggest
that the FCA should be alert to the difference between ‘inherently’ low financial
capability and situations in which people are unable to behave in a financially capable
way due the actions, deliberate or otherwise, of firms in markets for particular
products. We would like to see greater protection offered to people in this situation.

Q16. Is our approach of giving more vulnerable consumers greater levels of
protection the right one?
We welcome the FCA’s commitment to its role in supporting vulnerable consumers, and in
particular, that the consultation recognises that people affected by cancer and those with
other long-term or chronic conditions can be particularly susceptible to detriment. We are
keen to ensure that this focus remains high on the regulatory agenda. However, we do not
feel that sufficient detail has been set out to give us confidence that the proposed approach
will ensure that people affected by cancer receive an appropriate level of protection against
the risks of harm that we see many facing in their interactions with the financial services
industry at key points in their cancer journey. Similarly, it is unclear whether there will be a
joined up regulatory approach in addressing the interaction between broader vulnerability
and specific issues such as pensions and long-term products.
One of our most significant concerns relates to the point that is highlighted in section 8 that
vulnerability can be both caused and exacerbated by firms’ actions or processes. For people
affected by cancer, a lack of flexibility and responsiveness to their circumstances is a key
cause of harm and we feel that this is the area in which the FCA could take the most
proactive approach. We would appreciate a clearer understanding of how judgements about
protection and support will work in practice, and which groups, if any, might automatically be
given greater protection.
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In view of the recognition that “people can become vulnerable at any time in their lives, and
vulnerability can be temporary, sporadic or permanent”, we believe that giving greater clarity
and guidance on this is important. Firms have told us that in their work to identify and
address the needs of their vulnerable customers, the real challenge is in being able to “cater
to the mass while having the flexibility to tailor to the individual”. Taking account of the wide
range of potential vulnerabilities that their customers might present with can make it difficult
to know where to start. It seems reasonable that those consumers that the FCA considers in
need of greatest protection should offer a guide for where firms might focus their efforts.
Indeed, we are pleased that some of our partners have identified cancer as an effective
‘pathfinder’ for developing their provision for vulnerable customers affected by serious illness
and other vulnerabilities.
We note with interest the assertion that the FCA views low-income as an overarching factor
that exacerbates individual vulnerabilities and that consequently, vulnerable consumers on a
low income will receive higher levels of protection. This appears to be the only articulation in
the document of a specific ‘group’ of vulnerable consumers who will receive a ‘permanent’
focus, but there is little to indicate what this might imply in practice.
Our knowledge and experience shows us that owing to the severe financial impact of cancer,
people affected by cancer can become vulnerable consumers not just in a range of ‘markets’
but in their overall interactions with the financial services industry. We feel that it is important
to highlight that it is the financial impact of cancer that exacerbates the potential vulnerability
created by severe illness in way that could significantly increase the risk of “substantial
consumer harm”. In our view, the overall picture of financial vulnerability is far more complex
than an overlay of ‘low income’.
A cancer diagnosis is typically sudden and unexpected and often people do not realise the
extent to which their finances are likely to come under pressure. Macmillan research shows
that 45% of people with cancer are taken by surprise by the extent of the financial impact of
their diagnosis.12 With a third (33%) of people stopping work either permanently or
temporarily, and a further 8% being forced to reduce their hours or take unpaid leave, this
can leave people struggling to make ends meet and relying on short-term financial solutions.
Every year almost 400,000 people living with cancer across the UK struggle to pay their
household bills because of their diagnosis.13 Furthermore, four in ten (39%) people with
cancer have used savings, sold assets or borrowed to cover the costs or loss of income
caused by their diagnosis.14

12

Macmillan Cancer Support/Truth online survey of 955 adults in England, Scotland and Wales who have a
cancer diagnosis. Fieldwork was undertaken between 3 - 21 September 2015. Data has been weighted
13

Macmillan Cancer Support/YouGov online survey of 2,011 UK adults who have ever been diagnosed with
cancer. Fieldwork conducted 7-11 November 2014. Survey data has been weighted by age and gender to
match the known profile of people living with cancer (using 2008 cancer prevalence estimates). 36% of people
with cancer surveyed reported struggling to keep up with their household bills and credit commitment either
entirely or partly due to their cancer diagnosis, which equates to an estimated 400,000 people across the UK.
14

Macmillan Cancer Support/Truth online survey of 955 adults in England, Scotland and Wales who have a
cancer diagnosis. Fieldwork was undertaken between 3 - 21 September 2015. Data has been weighted
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As we have highlighted elsewhere in our response, this is a growing problem that the FCA
and the financial services industry need to be ready to respond to as this group of
consumers increases both in size and scale of financial vulnerability. The cancer population,
and by extension the number of people facing the financial impact of cancer, is growing.
There are currently 2.5 million people living with cancer in the UK and by 2030 this number
is set to rise to four million. The current economic climate has put increased pressure on the
finances of people affected by cancer, particularly as much of the financial support many rely
on has, and will continue to be, affected by cuts in welfare spending15 and many entitlements
have been reduced or even withdrawn.
Put simply, the number of people who need the right financial help and support
following a cancer diagnosis is set to grow at a time when key sources of support are
being squeezed. We recognise that many of the root causes are a matter of social
policy, but the FCA and the financial services industry need to be ready to play their
part in ensuring that the impact of these changes does not lead to consumer
detriment. We would like to see this wider context acknowledged not only in terms of
a higher degree of ‘protection’ being offered, but also in proactive measures to
encourage firms to recognise and adapt to the needs of these customers. This could
include reviewing the range of forbearance measures that might be used to provide
appropriate support for people to manage their finances effectively through periods of
financial stress in their cancer journey.
We need to be confident that people with cancer can safely transact with the financial
services industry at times of acute need and that they will receive not only adequate
regulatory protection when things go wrong, but pre-emptive action to prevent them
from experiencing harm.

Q20. Are there other factors we ought to consider when deciding whether to
intervene?
The consultation document notes that the FCA does “not have a specific objective or duty to
ensure consumer access or financial inclusion.” However, we feel that where there is a high
risk that “consumers who may wish to use those services”, as is the case of insurance for
cancer patients, will either be entirely excluded from a market or forced to access it at an
unjustifiably high cost, this should be a key factor in the FCA’s decision to intervene. We
believe that the FCA should have an objective to this effect, as it would help to clarify the
regulatory remit. These issues can be symptomatic of an ineffective or poorly functioning
market in which there are consumers who may need a greater degree of protection due to
information asymmetries and other factors that can prevent them from making good or fair
choices.
In certain markets it is unlikely that there will be a commercial imperative to self-regulate or
develop solutions, where there is no obvious benefit from serving the needs of vulnerable
consumers. At present, within the broad ‘consumer protection’ remit, the increase
recognition and awareness of vulnerable consumers is a real step forward, but it remains
unclear what role the FCA has in deciding when to intervene on behalf of consumers where
15

Institute of Fiscal Studies: https://www.ifs.org.uk/publications/7762
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access, consumer vulnerability or financial capability are the main issues posing a risk of
financial or other harm in consumers’ interactions with financial providers. This causes
confusion and limits the impact that the regulator can have whether working alone, or
together with the industry and other key actors including civil society organisations. We
believe that this situation would be greatly improved with a statutory objective for the
regulator to ensure consumers are able to access markets in which they need or want to
participate.

Q23. Do you think it is our role to encourage innovation?
We would wholly support the FCA continuing to take a greater role in encouraging
innovation, particularly where the primary objective is to improve consumer outcomes. A
great deal of regulation focuses on preventing or punishing bad practice, but we would like to
see more done to encourage good practice. Encouraging innovation is one way in which a
relatively ‘light-touch’ intervention by the FCA can deliver a range of extremely positive
outcomes without the need for more punitive or burdensome regulatory interventions.
However, we are concerned that the significant emphasis on Fintech solutions poses the risk
of eclipsing innovative practice in the more basic operation of financial firms, such as banks
and insurers, particularly in relation to their vulnerable customers. As the consultation notes,
we know that some of the most vulnerable and financially excluded people experience
multiple forms of exclusion, notably digital. We need to ensure that the right balance of focus
on ‘low’ and ‘high’ tech innovation is maintained to meet the needs of all customers.
As we have stated elsewhere in our response, financial services firms are often slow to
respond to the needs of people affected by cancer. However, good practice has also
emerged due to innovation, with the FCA acting as a significant catalyst for progress. Firms
have told us that the Occasional Paper on Consumer Vulnerability crystallised industry
thinking on vulnerability and accelerated the progress of developing and implementing
interventions to improve firms’ ‘offer’ to vulnerable customers. In particular there has been
significant progress in supporting staff to identify and respond to customers with
vulnerabilities. Building on our own recommendations to the industry and harnessing this
momentum, Macmillan has worked in collaboration with two of our financial partners to
develop and pilot specialised support offerings tailored to the needs of their customers
affected by cancer.
We believe that there are real opportunities for the FCA to promote competition and
innovation by firms, particularly as we begin to see the full range of opportunities
offered by Fintech and open banking, and for firms to use these opportunities better
to meet the needs of people affected by cancer. We would strongly endorse further
development of initiatives that would enable firms to innovate in developing solutions
for consumers at risk of exclusion or financial harm without being overburdened by
regulatory concerns. We would also particularly welcome the development of
initiatives that actively encourage firms to work collaboratively with charities and civil
society organisations to build on their insight into the needs and demands of the
changing consumer population.

1.
Q1: Do you think our definition of a well-functioning market is complete? What other characteristics do you
think we should consider?

1.1.

No. The sole criteria is confidence in markets (“orderliness”). A priority is the CHANGE OF

CONTROL team and ensuring that licences are not renewed automatically before the customer base is
FULLY INFORMED and has chance to move with ALL its records, so the customer (corporate or
individual) is not part of the merger/acquisition unless they positively opt-in.
1.2.

A second priority is undertaking public interest windings-up JOINTLY with BEIS/Insolvency

Service criminal prosecutors, so these can be executed technically accurately.
1.3.

Third, identifying unregulated collective schemes and their promoters, especially in the crown

dependencies, and bringing them to a speedy end, with a route for victims in the civil courts.
1.4.

Fourth, taking whistleblowers seriously whether employed or not; providing for their protection

and keeping the call centre well out of the loop. Consider the position of RECIPIENTS of
whistleblowing
1.5.

Fifth, desisting from referring crime reports to FOS.

1.6.

Sixth, considering handling of personal data and stopping giving evidence of crime to the banks

complained about or to “skilled persons”, who may or may not be skilled but in any event are not
independent and are unlikely to have the experience of the person making the complaint.
2.

Do you think our approach to consumer loss in well-functioning markets is appropriate?

2.1.

No. There is no well functioning market. A “market” approach is not relevant.

2.2.

There is no difference between a “consumer” and a “business”. That is because those buying

shares are individuals, those selling them (directors) are individuals, and those providing services to
these individuals are supplying consumers. Insurance companies the subject of FOS complaints give
FOS data about the person complaining but forbid FOS from passing it on, saying it is a “B to B”
communication. This obstruction can be predicted to cause death and permanent disablement.
2.3.

FCA/PRA prosecutors should have well trodden prosecution paths in conjunction with Trading

Standards and push for revival of OFT to deal rapidly with licence contraventions.
2.4.

Change of control teams should operate publicly by full announcement and all documents made

public. The public should have the option of being moved with its records at no cost to itself where it
does not wish to be part of M&A activity.
3.
Do you think we have got the balance right between individual due diligence and the regulator’s role in
enforcing market discipline?

3.1.

No. Market notification laws are routinely contravened especially lying by omission. Such

falsehoods should be prosecuted. Until they are, RNS announcements are meaningless.
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4.
Do you think the distinction we make between wholesale and retail markets is right? If not, can you tell us
why and what other factors you believe we should consider?

4.1.

No. In any global group there will be systems of arbitrage in operation. Unless there is a

diagrammatic exposition and analysis, it is impossible to tell what is on and what is off balance sheets.
5.
Do you think the way we measure performance is meaningful? What other criteria do you think are central to
measuring our effectiveness?

5.1.

Number of criminal prosecutions; time from complaint to trial (measuring in weeks not years or

decades); profits disgorged; number of overseas operators closed down using the UK to carry out
transactions they cannot do at home (eg those caught under Foreign Corrupt Practices Act 77); time to
securing damages including for victims of ponzi and other scams (eg Dobb White, still no
compensation); number of agents sent out to achieve recoveries held to account, where they have
returned empty-handed or asserting they gave the recoveries to someone else; buying transcripts of
financial crime trials and publishing on the same day on website, so victims can follow without
travelling to London and staying in hotels and are not disadvantaged compared to the bank/insurer
involved, who may be defendant (or its employees and others); signing up to the VICTIMS CODE;
removing two floors of “internal lawyers” from decision-making on directors and others getting their
own information from the FCA/PRA i.e. obstructing and pulling strings in the background
anonymously and mischievously.
6.
Do you think the way we interpret our objective to protect and enhance the integrity of the UK financial system
is appropriate? Are there other aspects you think we should include?

6.1.

No. Fiscal and monetary stability is down to the Bank of England. The PRA is about financial

stability. FCA has the prosecution powers and obligations of the three bodies. It should act
immediately there is an issue, e.g. LOBO loans sold to local authorities, not in their interests, where
facilitators have a financial interest.
7.

Do you think our intervention framework is the correct one?

7.1.

No. Criminal (and civil) procedure rules are the relevant approach so that nobody’s position is

jeopardized.
8.

Where do you believe the boundary between broader policy and the FCA’s regulatory responsibility lies?

8.1.

“Regulation” has failed as it has operated to provide an alternative to prosecution simply by

authorised persons signing up to it. “Policy” is political and ephemeral. FSMA 2000 law enforcement
with certainty of outcome is obligatory. It does not exist. Prosecution of scapegoats by the SFO has not
enhanced the Authority’s credibility.
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9.
Is our understanding of the benefits and risk of price discrimination and cross subsidy correct? Is our
approach to intervention the right one?

9.1.

No. Arbitrage and cross-border profit shifts together with tax evasion are the key issues. These

cause instability and mean investors cannot be long term investors as profit is taken upfront and the
debris is absorbed by the public who are not organised to protect themselves.
10.
Does increased individual responsibility increase the need and scope for a greater and more innovative
regulatory response?

10.1. No. Disgorgement of illicit gains (not fines) is the only way to stop de-stabilizing manouvers,
currency speculation and horrific events like one bank taking another’s loss in exchange for returning
it over time. Europe’s banks are in a woeful condition yet there is no change in attitude.
11.

Would a Duty of Care help ensure that financial markets function well?

11.1. It exists implicitly. Prosecuting on implicit as well as explicit law would help. Knowing the
difference between a loan (contract) and a product sale would also help.
12.

Is our approach to offering consumers greater protection for more complex products the right one?

12.1. No. If the FCA is asked whether they recognise a product not covered by license, the answer is
invariably “no”. It can only inform itself by engaging with the public, which it is reluctant to do.
13.

Is our regulatory distinction between consumers with greater and lesser capability appropriate?

13.1. The distinction between business and consumer is ill conceived and ranking either product or
complexity/vulnerability/degree of sophistication wholly random and dangerous.
14.
Is our approach to redress schemes for issues outside our regulatory perimeter the right one? Would more
specific criteria help firms and consumers?

14.1. No. Redress is recognised as having failed and no surrogate for damages, curtailment and
disgorgement.
15.
What more can we do to ensure consumers using redress schemes feel they are receiving the appropriate level
of personal attention?

15.1. The contact centre obstructing access to the whole of the FCA shows clearly the FCA does not
want to communicate with anyone. As at to-day it took over an hour to get them to agree that
“WHISTLE” would provide a simple receipt. Trading Standards can do what FCA refuses to do.
16.

Is our approach to giving vulnerable consumers greater levels of protection the right one?

16.1. No. All victims are vulnerable. The Victims Code must be adopted.
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17.

Is our approach to the effectiveness of disclosure based on the right assumption?

17.1. People can wait a decade for their data and more if the FSA lawyers are involved. Hopeless.
18.
Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where conventional
disclosure steps prove ineffective?

18.1. Disclosure is a misnomer: “delivery up” reflects the obligation to hand over not tied to a trial to
determine facts, covered by litigation privilege. Data and identity theft is rampant, with bank accounts
being opened in the names of those who do not know and accounts groomed to launder proceeds of
crime where the account holder is oblivious.
19.

Do you think our approach to deciding when to intervene will help make FCA decisions more predictable?

19.1. The criteria must be published and a mechanical check list provided-like the business rules or
the prosecutor’s code. Ensure this is not recorded as a two leg test but that the public interest is an
over ride for instances where the evidence is not yet sufficient or there are informants or covert human
intelligence at work. Give priority to joint operations with Trading Standards and HMRC and lobby to
resurrect OFT. Prosecute those laundering through Land Registry and property market and those
stealing public company shares using inside operators.
20.

Are there any other factors we ought to consider when deciding whether to intervene?

20.1. The victims, their staff, suppliers, customers, and the families affected.
21.

What more do you think we could do to improve our communication about our interventions?

21.1. Explain how the circumstances arose in the first place; identify repeat patterns; evaluate losses
and consequential with loss of opportunity and benchmark against amounts recovered and passed on
to those harmed.
22.
Is there anything else in addition to the points set out above that it would be helpful for us to communicate
when consulting on new proposals?

22.1. Operating guidelines for FCA staff in draft together with victim protocol.
23.

Do you think it is our role to encourage innovation?

23.1. FCA’s obligation to prosecute and wind up risk elimination manufacturers; wholesalers;
retailors; and those anonymously benefitting. Even BIS has dropped “innovation” from its name.
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24.

Do you think our approach to firm failure is appropriate?

24.1. No. Public interest winding-up is delayed. Rapid learning (lessons) and publishing is vital.
25.

Do you think more formal discussions with firms about lessons learned will help improve regulatory outcomes?

25.1. No. The prosecution backlog is over a decade old. The cross examinations in court are sufficient
and must be purchased and made public.
26.

Do you think that private warnings are consistent with our desire to be more transparent?

26.1. No. People have become very thick skinned. Authority can be fobbed off from speaking to the
right person even, by a bank saying “he’s on holiday, would you like to see compliance instead?” and a
meeting happens with the wrong person who closes the file and leaves the complainant in limbo.
Keeping the identity of supervisors of banks/insurers/brokers secret is total hopeless. “Whistle” needs
to be brought out of the shadows and feed into the top of the FCA.

The witness thanks the FCA for the opportunity to contribute to its thinking and planning.

Mira Makar MA FCA
Thursday 26 January 2017

member SME Alliance Ltd
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From: Robert Marshall
Sent: 14 November 2016 14:12
To: FCA Mission
Subject: Our future Mission

Dear Sir
A mission statement is a maximum one page of A4 and usually a lot less. ‘Our future
Mission’ is a cross between rhetorical claptrap and an apology topped off by buck passing of
the worst possible kind.
If after 11 years the FCA still feels it can’t do the job why has it taken so long to admit it and
where can be the value in putting forward a plan to make the FCA more efficient externally
and internally when its own processes handicap any necessary improvements
The reader has to assume the FCA is doing its best all along, which just is not the case.
Whenever there has been an inquiry into what has gone wrong every summary has come to
the same conclusion : it is not fit for purpose!!! The official reply is that lessons have been
learned but no one sees where any changes are happening and once again the observer has to
assume that they have indeed been made because the FCA says so. In a world where few if
any trust the words of any perceived member of the establishment to assume because x or y
says something is fact is just plain folly and irresponsible.
There is a new world order and documents from the FCA when submitted should not have
any redactions or be subject to years of delay to extricate a ‘sorry’
A good regulator is aware of these failings from inception, a good regulator would realise that
banking and insurance require different rules, a good regulator does not generate vacuous and
inappropriate regulations just to bulk up what already is excessive. There is no intent to
remove irrelevant or completely inappropriate regulation or volunteer itself to scrutiny which
means it alone condones dictatorship in what is meant to be a democratic country. Nowhere
else in the world is the regulator prosecutor judge and jury with no right to appeal except in
some instances
Nowhere else in the world is the CEO appointed by the Chairman of the board and the Chief
finance minister
Nowhere else is the supervision department so small in relation to what is needed. The FCA
is like having a police force where everyone is writing something to keep busy but there are
no police out on the street.
There can be no doubt there is a need for an independent regulator but what the FCA has
become is nothing of the sort. It defends what it does citing Legislation but if it were effective
it would recommend what is inappropriate legislation and have all encompassing regulations
in place where there are no caveats. The world got by for thousands of years with the 10
commandments the FCA would appear unable to feel the need that regardless of over 6 feet
high of paperwork still isn’t enough something is wrong and its obvious to anyone save those
at the FCA.
There is absolutely no reason at all to gold plate EU regulations yet the FCA can’t resist it!!

Why does it continue to do that when the end client is not more protected than anywhere else
in the EU? It’s just people feeling the need to do something for fear of being seen to be
twiddling their thumbs.
If the CEO wants real change how he can’t see what issues are blatantly out of line is
incomprehensible to any right minded person. How the FCA board can’t see what is wrong is
not only incomprehensible but irresponsible, which is why every report doesn’t change its
conclusions of the workings of the FCA that it alone which means the CEO and the Board are
still not fit for purpose. Until there is a change of mind set in how legislation is to be
interpreted the FCA will continue to fail abysmally because it has neither the will or
capability to do so. To make change at this stage of events is necessary but effectively
seeking to close the gate after every horse has bolted. It will require going over every item of
regulation and removing what is surplus to requirement
If the CEO is saying that regulation in situ cannot be reduced by 35% I for one do not believe
him. His predecessors failed because they allowed ever more regulation to be imposed
without removing what was no longer required. A good regulator understands the parties it
regulates its clear the FCA still has little clue. That is so apparent by sheer fact it has to
generate 50 pages of self-explanation and then ask questions which should never need to be
asked, were there questioners aware of events that happen every day.
If the CEO wants positive change the ethos of the FCA has to change, it cannot exist to
simply fine anyone to secure its overhead costs. It cannot preach moral behaviour or
efficiency when it alone is supremely out of kilter with society. Companies who are regulated
should be supported and checked over by a full supervisory department who visit once a year
not something that is tantamount to a joke.
The tick box mentality is alive and as well as ever regardless of assurances to the contrary,
and the ‘be afraid be very afraid’ was never appropriate but some FCA staff still maintain the
insane approach of shoot first and ask questions later which was equally as dumb then as now
I am writing this response on the off chance that change is inevitable and the FCA cannot
ignore the siren calls that require it to change coming from every aspect of the regulated
financial services industry. But I do not believe the statement is anything more than a joke
and the willingness to change is purely rhetorical at best and an insult to everyone’s
intelligence at worst simply because the FCA knows full well that turkeys do not vote for
Christmas
I have offered to discuss with previous FSA and FCA CEO’s what is wrong and would do so
with the present one, but I have been around long enough to unfortunately see initial
goodwill extended evaporate at the FSA and FCA when the cohorts of those riding the
comfort train put pay to the necessary changes required and so the costs remain high, as does
staff turnover through dis-satisfaction at no change, and the slow deterioration continues until
another CEO takes over down the line with good opening words but no intent to change a
thing.
The sooner the FCA takes on many more people who have actually had working experience
in financial services the better things stand to be, as it is they arrive but have to push off at the
singular inability of the FAC to make the necessary changes

Nothing could be more easy than the role of the CEO yet it would appear he is already
struggling.
Less is more if less is constructed the right way.
The FCA has allocated its resources to the wrong places and then complains it hasn’t got
enough people, That is tosh, if that was the way of the world then there would be no small
companies only conglomerates.
The FCA is just not prepared to face the facts that its productivity is poor, its staff turnover is
too high and the staff it has have a culture problem that is created from the top down, and at
the top it fails again and again so how can anyone expect those in lower echelons to deliver
sufficiently
Change the culture by changing senior management and see efficiencies arrive all through.
Maintain the status quo and don’t make the necessary changes and in 3 years there will be
another silly question set with the same end result…. no change
In answer to your questions
Q1
No.
Markets evolve and can always be explained in simple text book terms, but
in a market you miss the impact of culture and approaches handed down from senior to
junior. How many insider trader prosecutions has there been in the last 11 years? If you
understand the
Mind-set of the market you are one step ahead at least not miles behind with
regulations that anyone could drive a coach and horses through
Q2
No.
Not all consumers are as ignorant as the FCA perceive, they should know
from the outset that markets go up and down that insurance policies have exemptions and
exclusions and the costs will include fees on top of commissions paid. If that means bold type
set is
introduced on the front page and not in munchkin font suggesting if anyone has the
eyesight that the buyer must beware then compensation should be adjusted accordingly. The
public on moist occasions is far shrewder than professionals it is singularly wrong to assume
because
they are not intimately involved daily therefore they know nothing
Q3

No

Q4

No

Too many retailers wholesale products

Q5
No
Performance should only be taken after expenses and not before, too much
focus is placed on commission alone.
Q6
No
To add more wording without more protection serves no one and to do so
when the EU doesn’t begs the question why is it done.
Q7
No,
The FCA is always behind the curve and when it does intervene it is
always way too late

Q8
That answer would take pages more than one line to complete. Regulatory
responsibility lays with understanding markets, the FCA does not understand what it is
regulating and the regulations in place were compiled by lawyers with little to no operating
experience at all therefor
the FCA has to explain what is missing and if necessary rewrite the rules that bridge
the gap. By having all-encompassing regulations in the first place it would require less
paperwork to read. On too many occasions we call the FCA to ask their view on an issue,
they then read out
What we already know which didn’t cover the issue so what does the FCA do it
recommends to ask ones legal advisor who will only the charge £300+ to ask the same
question which the FCA has no answer to. The system is mad and amateur
Q9
No
The issue has to be is there sufficient competition on price and if not why
not? Is the product so complex and can it be unwound in an orderly market if not then if
cannot be marketed. Price discrimination is equally pertinent with Insurance where some
policies at Lloyds
of London carry an intrinsic commission of 40% to pay all the respective parties in
the chain that is an outrage and yet the FAC does nothing even when it is meant to be looking
at just that issue
Q10 No
The mind-set is all wrong increased responsibility requires no more
regulation given it would already have been in place, it’s just incumbent of the individual
concerned to confirm he/she is aware
Q11 No,
The buyer beware is integral to be highlighted and only brought to bear
when there was clear intent to mislead and the product was not fit for purpose like in any
retail situation
Q12 No,
If the consumer requires greater protection then the product has to have a
qualification that it is very complex at which point the supplier either has to offer permanent
liquidity or cannot issue the product
Q13 No
stands

Because any good lawyer will make mincemeat of the distinction as it

Q14 No
Redress is all proportionate, the question looks like it has been written by a
lawyer and not a realist. If schemes are complex and risky and the FCA decides what
classification it is then that is made clear to the consumer. If buyer beware has not impact
then they can’t come
Running and again only have the right to claim if fraud is apparent. If the FCA
declare a product is too dangerous to market then there can be no grey market in it and
anyone who trades or buys it will be an accessory to fraud. The lack of willingness to be held
responsible for the
FCA to own actions it takes is a nonsense and that has o change. So long as it keeps
itself so open to attack it is on a permanent losing wicket
Q15 Nothing more needs to be done. It is incumbent on their using good lawyers who
understand the problems, the handicap is that too many solicitors say they can act for the
client because it’s all about fee income and then string the client along when they never had a
clue But with

The solicitors regulation authority so weak that problem continues
Q16 No
If the supplier has any decent question sets they would realise the prospect
is perceived vulnerable and act accordingly. If they don’t they don’t they should have their
licence revoked
Q17 No,
It assumes the client is innocent of the ability to lie/ mislead/ be economic
with the truth. Most Clients know if they sound as clean as a whistle they will get preferential
rates so they mislead and it is only because there are now more than enough verification
entities that
Miscreants get rumbled early
It is incumbent on the question sets being more than comprehensive in the
Q18 No
beginning. What evidence are you suggesting is to hand if a party is intentionally misleading
there is already sufficient law available to address any situation
Q19 No
It’s horses for courses and again I question that there is not already
sufficient regulations in place, which the question would appear to suggest is t the case
Q20 Yes.
The FCA should regulate compliance advisers, there is a gaping hole by
not doing so and the FCA continuously buck pass the fact saying it was not in the original
remit of legislation so they so nothing. That approach is reprehensible and unprofessional but
continues to this
day
Q21 Set the right criteria and leave alone with the option to increase intervention if
exceptional circumstances prevailed
Have focus groups of ordinary employed people in regulated firms and get
Q22 Yes,
a far wider street level understanding of what is going on
Q23 Yes
You also go out of your way to apply outdated rules that do the exact
opposite, and you won’t change the rules until you see they are inappropriate so you leave the
status quo as it is. One thing we all can guarantee is innovation is never ending but not
apparently to the
FCA
Q24 No
Many failures could be averted if not all , they occur because the FCA have
become reliant on tick boxing and not thinking outside of the box let along changing the
box
Q25 No
You will find firms have little patience with a body that sees it does no
wrong unless government or the press highlights the error, and most if not all of the lessons
should have been anticipated in the first place
Q26 No
The FCA miss so much of what is going on and given how non transparent
the FCA actually is in how it makes its decisions it’s a bit rich to suggest it is anything of the
sort.

Too much assumption is based on qualifications which are not necessarily appropriate or
applicable. There is no qualification by the CII for Compliance yet the FCA sees no issue
with that and many useless firms have set up in effect charging for an opinion and cutting and
pasting FCA updates
Exams deliver little value across the board but make tick boxing easier
It is experience that makes the difference on what to look for or to avoid. Advice is used
regularly but who checks the quality of it? Is it out of date, who has their eyes and ears to the
ground at the FCA? And on that point who is protecting the regulated from inept and
incompetent regulation? Deliver answers to these questions and you would realise how
ridiculous these 26 questions and the preceding 50 pages are and how ‘Our future Mission’ as
a paper is exposing so many issues with the FCA that it is a massive embarrassment. The
FCA in my view, because they are prosecutor, judge and jury can never be seen in a fair and
reasonable light simply because they will choose what suits them to adopt what needs to be
done.
I speak as I find and am more than aware that my comments will be held against me, but I
know too many contemporaries from large and small companies who feel the FCA is not
serving any purpose anymore because it has the wrong people making decisions who then do
not want to take responsibility for them. When the FCA stops its policy of do as I say not as I
do that will be a seismic basic change but to make that happen you cannot contine allow
things to continue as they are.
Yours faithfully
Robert D Marshall

From: Pete Mc
Sent: 28 January 2017 16:35
To: FCA Press Office
Subject: FCA Consultation - disclosure in the London stock market.

Hello, Press Office
I couldn't find a more appropriate email address on the website so would ask that you forward
this on to the right person, if you would. It is in regard to the ongoing consultation on the
FCA 'Mission', initiated by Andrew Bailey, CEO.
My comment is in regard to the disparity in the amount and quality of information available
to private investors, and was initially posted on Stockopedia, in response to a point made by
investor/analyst Paul Scott:
"I have to plough through thousands of trading updates every year, and it really bugs me that
so many are badly written, and fail to give readers the accurate information we actually
need. Instead we now have to struggle to get hold of the latest broker updates. Brokers will of
course have been given a steer by the company. So the market is left in the dark, whilst
brokers are given the information that everyone should be given. What a daft system."
I agree with Paul and would argue that this traditional set-up favours the broker, (and fund
managers, Institutions and their clients), over and above ordinary private investors I think it
flouts LSE and possibly FCA rules, as it is clearly material information that is not
simultaneously being made available to the whole market.
The possible argument against fair-handed disclosure on the grounds of impracticality are
certainly no longer a defence. As we all know there are various low, or even no-cost,
platforms readily available that would allow us all to have a feed during those heads-up
briefings. If that is too much progress for boards to stomach then disclosure of all material
statements should be prepared in advance by a company and made immediately available
online, at the start, putting everyone on an equal footing.
I would like to ask those involved in the FCA consultation to look at whether there is a
structural breach of insider trading rules and suggest a progression to where the whole market
is brought to parity when it comes to information. This could be phased, with the larger
FTSE100 companies being obliged to comply at first and then with smaller companies to
follow.
Thank you for your time,
Regards,
Pete McGovern

26th January 2017
Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London, E14 5HS

Dear Sirs
MGAA response to FCA Future Mission request for comments
We are grateful to you for inviting us to comment on the FCA’s future Mission as identified within your
draft paper. Our comments, detailed below, are compiled from Managing General Agents operating
in the general insurance arena, writing both consumer and commercial risks.
We propose to make some general comments on our experience of the regulator and the key
principles underpinning the circulated paper before addressing the specific consultation questions.
Our comments take into consideration those made at the trade association roundtable meeting
hosted by FCA on Wednesday 18 January 2017.
The Managing General Agents’ Association is a trade body representing Managing General Agents
operating in the United Kingdom. Its primary function is to promote and enhance the business
environment for its members.
MGAA members are writing in excess of £ 3.6 bn in premium emanating from UK domicile risks.
However many MGAA members are also writing overseas risks in Europe and in the USA, which
would increase this sum to in excess of £ 4bn, Gross Written Premium
For further information about the MGAA and membership please visit our website, www.mgaa.co.uk
further details are available under MGAA - About us’.
General Comments
1. Whilst we support FCA in developing a transparent set of regulatory objectives fit for the current
decade the underlying principles, underpinning the proposed future Mission paper, must be
proportionate to the sector and not create a barrier to effective implementation.
2. Irrespective of the points made above, we believe more work should be undertaken on identifying
the associated costs of any rule changes on member firms. Whilst we recognise the difficulties in
this, given the range of firms under supervision, any engagement with the industry, both on the
potential costs of new changes and the costs of historical rule changes would be well received.

Managing General Agents’ Association
Address 8th Floor, 1 Minster Court, Mincing Lane, London EC3R 7AA
Tel: 020 7617 4450 www.mgaa.co.uk

3. We also believe the use of sector specific examples of good and bad practice would be
welcomed.
4. Referring to the recent thematic review on intermediary’s professional indemnity insurance, we
welcomed the market engagement on the technical issues of such policies. This is also applicable
to the “eligibility” of customers to the Ombudsman scheme. We welcome this engagement with
the MGA sector and the opportunity for the market to discuss with the regulator, at an early stage,
their thought process and “policy” development.
Specific Questions
Q1:

Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?

We agree with the overall analysis as identified in the consultation paper.
Above we have raised the issue of proportionality and whilst we acknowledge that FCA has to tailor
its supervisory approach across the entire market it should also take into consideration the
sophistication of buyers
Q2:

Do you think our approach to consumer loss in well-functioning markets is appropriate?

We agree yes
However, it is important for FCA to understand the commercial reality is that some firms may fail.
Moreover, with regard to the investment markets these will always be subject to an element of risk.
Q3:

Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?

We agree yes
Q4:

Do you think the distinction we make between wholesale and retail markets is right? If not,
can you tell us why and what other factors you believe we should consider?

We agree yes
Q5:

Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?

We agree yes
However, the cost of compliance in addressing any revised rules needs further review
Q6:

Do you think the way we interpret our objective to protect and enhance the integrity of the
UK financial system is appropriate? Are there other aspects you think we should include?

We agree that the stated principles of good regulation is important to the standing of the UK financial
markets
At this point, we would like to advise that on occasion an over-emphasis is given to price of a product
against its potential value.

Do you think our intervention framework is the correct one?

Q7:

We agree yes
Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?

Q8:

FCA should seek to adhere to its statutory objectives, which would give firms a degree of certainty.
Moreover, FCA should consider what its’ boundaries are and any intervention should reflect upon the
public policy perspective as well as the costs and proportionality of that approach,
Is our understanding of the benefits and risk of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?

Q9:

As stated above we would like to reaffirm that on occasion an over-emphasis is given to price of a
product against its potential value.
MGA products are compiled and tailored to the needs of specific customers, who will normally have
access to a broker,
Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?

We have no comment to make on this question
Q11: Would a Duty of Care help ensure that financial markets function well?

This question stood out for the MGAA membership whose response was a resounding - No.
We are of the view that a statutory duty of care should not be introduced, on the basis that:




Current UK law, regulation and codes of practice already give consumers significant
protection;
Any suggestion that the duty should extend beyond reasonable care and skill to strict liability
would require a considerable amount research which, arguably, should be led by the Law
Commissions; and
The principal problem for consumers seeking their own redress through the courts is the
practical difficulty and financial risk inherent in being a court claimant, regardless of the
merits of their claim. Changing the duty of care regime would not affect this.

Q12: Is our approach to offering consumers greater protection for more complex products the
right one?

We agree that there is a need to protect the most vulnerable consumers. Moreover, we also
acknowledge that consumers would be “vulnerable” at different times within the policy cycle.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?

Yes as a general principle,

Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right
one? Would more specific criteria help firms and consumers?

We accept that FCA may need to intervene on issues outside the regulatory remit
Q15: What more can we do to ensure consumers using redress schemes feel they are receiving
the appropriate level of personal attention?

Better communication of the redress process, as outlined in the comments on page 29 of the paper,
would be beneficial.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?

Yes. We agree
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?

Yes. We agree
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?

Yes we agree
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?

Yes we agree.
Q20: Are there any other factors we ought to consider when deciding whether to intervene?

We have no comment to make on this question
Q21: What more do you think we could do to improve our communication about our
interventions?

Greater market information about FCAs intervention strategy,.
Q22: Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?

We have nothing further to add on this.
Q23: Do you think it is our role to encourage innovation?

Yes we agree
Q24: Do you think our approach to firm failure is appropriate?

In general, yes.
Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?

Yes. It would be beneficial to the market as a whole
Q26: Do you think that private warnings are consistent with our desire to be more transparent?

Yes. We agree that private warnings are a crucial, early intervention tool for the regulator.
We trust that you will find our members comments useful in finalising the future Mission proposals.
We would however be pleased to clarify or expand upon our comments as appropriate

Yours sincerely

Peter J Staddon
Managing Director
Managing General Agents’ Association

From: Stephen Mitcham
Sent: 23 January 2017 13:24
To: FCA Mission
Cc: 'Chris Lawrenson'
Subject: BSA Submission
Dear sir / madam
As a member of the Building Society Association (BSA) I have taken an active part in the consultation
process undertaken by the BSA to gather thoughts and feedback regarding the FCA’s Mission review.
Having had an early sight of the BSA document I would like to add my support to the comments made
in response to the various questions posed by the FCA. In addition I would very much welcome and
support an open dialogue on the merits of simplification of regulatory rules; very much in line with the
comments made by various people that the most effective measures to prevent poor behaviour within
firms is a healthy mix of leadership and a culture built upon ethical values.
Best regards

Stephen Mitcham
Chief Executive & Director

The Cambridge Building Society | PO Box 232, 51 Newmarket Road, Cambridge, CB5 8FF
T: 01223 727650 | E: smitcham@cambridgebs.co.uk |

RESPONSE
FINANCIAL CONDUCT AUTHORITY:
OUR FUTURE MISSION

26 January 2017

About Money Advice Scotland
Money Advice Scotland is Scotland’s Money Charity.
We are the national umbrella organisation in Scotland which promotes and champions
financial inclusion and the development of free, independent, impartial, confidential money
advice.
Our mission is to be the driving force towards financial wellbeing for the people of Scotland.
Background
Money Advice Scotland welcomes the opportunity to respond to the Financial Conduct
Authority’s consultation on its future Mission.
On 19 January 2017, Money Advice Scotland held a consultation event with its members –
including representatives from local authorities, CABx and insolvency practitioners – at our
offices in Glasgow.
The consultation event opened with a presentation from Martin Kuzmicki of the FCA’s
Strategy Development Team who provided an excellent overview of the Mission. We are
also grateful to Luke Tyrrell of the FCA’s Consumer Partnerships team and Neil Marshall,
Senior Manager in the Consumer Credit Policy Team, for their attendance and invaluable
insight throughout the course of the day.
This is a partial response and focuses in on the questions with most relevance to the work of
Money Advice Scotland and its members.
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Q12: Is our approach to offering consumers greater protection for more complex
products the right one?
Before considering the FCA approach, it is important to first define what entails a complex
product. Perhaps pre-empting the questions on capability and vulnerability, different
consumers will have different outlooks on what constitutes a complex product. At different
stages in consumers’ lives, the right product can become the wrong product. This view was
echoed by an attendee at our consultation day who commented that “it’s only a complex
product when things go wrong.” That said, the possibility that things may go wrong should be
factored in both to the design of the product and the protection offered to consumers.
As a counter point, prior to the implementation of the high-cost short-term credit price cap,
some of the most egregious examples of harmful products were unequivocally simple. In the
case of some of these products, the communication around high interest rates was
completely transparent, yet consumers still made poor decisions to the extent that regulatory
intervention was necessary. In that sense, the case can be made that some consumers will
also require protection from ostensibly simple products.
Even products which are considered as relatively low risk can have complex consequences
for consumers. One adviser offered the example of a client who had been inundated with
communication extolling the benefits (and ease) of switching to a reward account with
interest paid on any balance and cashback on certain bills. The client had an authorised
overdraft, however, meaning that the charges and interest applicable on this reward account
would significantly outweigh any benefits. This is a scenario where a product provider could
prevent a consumer from making a harmful decision, but is instead encouraging the
consumer to make a poor choice.
In terms of ensuring that consumers are properly equipped to understand complex products,
financial education was highlighted as a potential solution. Financial education has been a
mandatory component of the Scottish curriculum since 2008, but is often patchy and
inconsistent in practice. A number of our members observed a distinct role for
representatives from third sector organisations to assist teachers and schools in the delivery
of financial education to help protect against consumer harm further down the line.
Terms and conditions were described as overly complex and heavy on jargon and this can
be a barrier to understanding products. One adviser noted that listing terms and conditions in
sequence of importance would be a possible improvement. Above all else, plain and clear
language was considered as essential. The FCA’s infographic on the scale of vulnerability in
the UK notes the stark finding that one in seven adults has literacy skills that are expected of
a child aged 11 or below. In Scotland, both literacy and numeracy rates have declined in
recent years.1 This underlines the importance of clearly communicating the repercussions of
a consumer’s actions.
Several advisers were of the view that a greater responsibility should be borne by product
providers. For many products, the benefits are outlined clearly at the outset, with less focus
on what can go wrong. A representative example of what could go wrong – along the lines of
a worst case scenario illustration – was considered to be as important as demonstrating the
potential benefits.
In terms of the FCA approach, it was agreed across the group that intervention in the
HCSTC market had been effective in offering greater protection for consumers. The FCA
Mission notes that innovation can help markets meet need, but it can also result in new
1
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products that lead to consumer detriment. The price cap, for example, is a response to a
harmful type of innovation in the market. When financial products are changing rapidly,
money advice agencies are often a bellwether for the types of issues that are causing
consumer detriment. The ongoing close engagement between the FCA and money advice
providers should feature as part of the continuing approach to assessing what protection is
required for consumers.

Q13: Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
Members at our consultation event were keen to reach a definition of what a capable
consumer looks like and settled on a person who can accurately explain the action that they
had undertaken. Following on from that notion, the concept of a capability test before a
consumer can access financial products was suggested by one attendee as a possible
protection. However, it was considered that such a test could be easily worked around.
During discussion around terms and conditions, one adviser noted somewhat pessimistically
that consumers often hear what they want to hear. Similarly, some consumers might say
what they have to say to access a product. This is an example of a scenario where
consumers with lesser capability may require additional protection from their own
predispositions.
Income remains a key indicator of whether a consumer is deemed to be capable or not. The
Mission notes that the FCA prioritises the protection of vulnerable consumers on low
incomes and this is certainly to be welcomed. More and more debt advisers attest to the
growing prevalence of debts that are not a result of profligacy or lack of capability but are
instead directly related to the cost of living. Recent analysis from the Improvement Service
noted that 60% of people seeking money advice in Scotland have a household income of
less than £10,000 per year.2 If a person on a low income takes out a high-cost loan to meet
an essential bill, for example, how much of this is down to the realities of life on a low income
rather than lesser capability? Most consumers make mistakes with their finances at some
stage, but the poorest consistently pay the heaviest price.
Consumers are often criticised for a lack of knowledge or capability, but the question of how
much a consumer should be expected to know also merits consideration. A patient visiting a
GP shouldn’t have to be medically trained to protect against being prescribed harmful
treatment. In much the same way, consumers shouldn’t have to be experts to prevent
themselves from detriment when accessing financial services and products. As outlined in
the Mission, products such as mortgages and pensions are long-term commitments and
consumers may not realise the detriment until it is too late. This underlines the importance of
ensuring that necessary protections are in place.
Members also argued that tests around affordability could be more rigorous and this may
prevent problem debt from occurring in the first place. However, this type of approach must
also be accompanied with signposting to advice and other services if a consumer is declined
access to a product.

2
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Q15: What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
Members were in agreement that the four challenges and issues for redress schemes
highlighted within the Mission were the correct areas to focus on. The approach to make
arrangements for redress if large numbers of consumers are affected is to be welcomed.
The focus on prioritising arrangements for redress for vulnerable customers is also
appropriate.
In terms of communication around redress schemes, the same concerns raised in our
response to Q12 apply in the sense of using language that is clear and easily understood.
Consumers often lack confidence, particularly when it comes to complaints. That said,
members were of the view that the role of intermediaries in the redress process – notably, in
the case of PPI claims should be limited. Concerns were raised around the proposed PPI
deadline of June 2019. Whilst it is understandable that banks seek closure on this matter,
this should not be at the expense of consumers who lost out in the first place. Both the public
awareness campaign that will accompany the deadline and the claim process itself should
be made as straightforward as possible.
The Mission notes that some complainants are concerned that the redress procedure does
not provide the same level of personal attention that is achieved via an individual complaint
to the Financial Ombudsman. However, our members considered the level of personal
attention as secondary to the outcome realised for the consumer. It is of more importance
that the consumer can access redress quickly in a straightforward process. If the complaint
process becomes protracted, then the consumer is also more likely to give up.
In terms of encouraging take-up of redress schemes, members were of the view that,
perhaps unsurprisingly, consumers are primarily attracted to the prospect of financial
compensation and this should feature at the centre of public awareness campaigns. Again, a
representative example of what a consumer can expect to gain may help to increase
appetite for redress schemes.

Q16: Is our approach to giving vulnerable consumers greater levels of protection the
right one?
The subject of consumer vulnerability has received increasing attention in recent years.
Members attending our consultation event welcomed this focus on vulnerable consumers.
One adviser commented that “vulnerability is a matter of timing” and this reinforces the view
that vulnerability is fluid, as suggested in the FCA’s Occasional Paper No.8.
Throughout the day, several advisers made reference to the old-style bank manager and
customer relationship and noted that this helped protect vulnerable people in the past. As
retail banking continues to shift away from traditional methods, concerns were raised on
whether a bank can adequately know its customers, and particularly those who are
vulnerable and require greater levels of protection. On the other side of this argument,
however, the opportunities from big data may help us understand the behaviours of
consumers in a way that has not been possible previously and to adapt protections
accordingly.
The FCA’s Mission asks for examples of where a firm’s actions have either caused or
exacerbated vulnerability. One adviser at our consultation event raised the case of a client
who was offered (and subsequently applied for) a £15k loan. The client was unsure what to
4

do with the money – underlining the fact that he probably didn’t need it in the first instance –
but eventually decided to refurbish his home. Regrettably, the client purchased furniture from
a rent-to-own provider (which is located very close to his bank branch and is a prominent
store in the area) on a high-cost weekly credit agreement. What’s more, the loan remained in
the client’s bank account which impacted on his state benefit entitlement. This is a clear
example of the actions of firms exacerbating vulnerability and, indeed, creating a new
financial vulnerability.
Mental health was highlighted by our members as a key issue to focus on within the
discussion on consumer vulnerability. The Scottish Government estimate that around one in
four people in Scotland are estimated to be affected by mental ill-health. It was agreed that a
consumer is unlikely to disclose a mental health illness when attempting to access credit, for
example, and this raises challenges about the protections required for these individuals.
Members at our consultation day suggested the option of a vulnerability check before
someone can obtain certain financial products. However, this may in turn adversely affect
access to products for this group – the last thing we want to see is a vulnerability blacklist so
without question the regulator is faced with a fragile balance. Our members were in
agreement, however, that more responsibility should be placed on lenders – and particularly
sub-prime lenders – to know more about their customers’ vulnerabilities. The scope for
redress should also be increased if this prior diligence has not taken place.
Throughout this response, we have stressed the importance of income in determining a
consumer’s capability. Income is also central to the discussion on vulnerability. The Mission
Statement notes that “whatever the individual vulnerability, low income is an overarching
factor which multiplies all vulnerabilities and leads to greater detriment.” We are of the view
that it is appropriate to prioritise this group of people going forward.
Another important aspect to recognise is the insecurity of life on a low income. Research
from NYU Wagner’s Financial Access Initiative (FAI) suggests that analysis of annualised
data often fails to capture the realities of the inherent volatility of life on a low income.3
Households on the lowest incomes get by day-to-day and week-to-week and these
fluctuations that take place across the course of a year are lost or “smoothed out” when we
examine annual data alone. This is particularly relevant in light of the growing prevalence of
insecure work in the UK. More than 903,000 people are employed on zero-hours contracts.4
Self-employment in the UK increased from 3.8 million in 2008 to 4.6 million in 2015.5 These
forms of employment both tend to be lower paid with few guarantees on regular working
hours. This shift in people’s working patterns needs to be considered when examining
protections for vulnerable consumers in future.
Andrew Bailey’s Mansion House speech noted the growing debate around the
intergenerational wealth gap. Recent analysis from the IFS found that people born in the
early 1980s have about half the wealth – including housing, financial and private pension
wealth – that those born in 1970s had at the same age.6 Young, healthy, working people are
typically unlikely to be considered vulnerable, but this growing wealth gap points toward a
potential vulnerability in future. Again, this challenges our preconception of what constitutes
vulnerability and, in our view, the regulator is correct to identify future vulnerability and take
action to protect consumers.
3

Research can be accessed via http://www.usfinancialdiaries.org/
Office for National Statistics, Contracts that do not guarantee a minimum number of hours:
September 2016
5
Office for National Statistics, Trends in self-employment in the UK: 2001 to 2015
6
Institute for Fiscal Studies, The economic circumstances of different generations: the latest picture
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The Money Advice Trust is a charity founded in 1991 to help people across the UK tackle
their debts and manage their money with confidence.
The Trust’s main activities are giving advice, supporting advisers and improving the UK’s
money and debt environment.
Over 1.35 million people were supported by the Trust in 2015, both directly through our
advice services or indirectly through training advisers in charities across the UK. This
includes almost 400,000 individuals assisted through National Debtline, over 50,000 small
businesses through Business Debtline and over 900,000 through our adviser training. We
support advisers by providing training through Wiseradviser, innovation and infrastructure
grants.
We use the intelligence and insight gained from these activities to improve the UK’s money
and debt environment by contributing to policy developments and public debate around
these issues.

Please note that we consent to public disclosure of this response.

We welcome the opportunity to comment on how the FCA will shape its mission in future.
Our key points are as follows:
Further embed a focus on consumer protection and vulnerability across all the
FCA’s work: We have valued the recent work of the FCA in areas such as
vulnerability, access, the ageing population and financial inclusion, and can see how it
is having a tangible and positive impact on consumer protection. We would encourage
the FCA enhance its work in these areas and ensure that consumer protection is fully
embedded across all its regulatory and supervision work.
Intervene robustly where markets are not working for consumers: ‘A duty of
care’ should be adopted by the FCA as a consumer protection measure. It is not
reasonable to expect consumers in vulnerable circumstances who may be in debt or
have suffered detriment from financial products and services to be able to act
rationally as “perfect” informed consumers. Throughout our response, we have also
sought to caution against overreliance on the responsibility of consumers for financial
decision-making, where they don’t have access to full, and easy to understand,
information or are not in a position, due to vulnerable circumstances, the stress of
debt and complexity of the decision making required of them to take such
responsibility. In our view, systematic regulatory protection is essential and where
markets are not working for consumers, robust intervention is required.
Ensure evidence is available and actively shared with government to flag up
areas of concern and inform social policy: We would like to see the FCA do more
in the area of financial inclusion, particularly by actively sharing concerns, evidence
and options with government in order to inform social policy (through a formal
mechanism), particularly where issues arise as a result of regulatory action.
Consider detriment caused by activity just outside the FCA’s regulatory
boundary: We would like the FCA to look beyond its regulatory boundaries to
consider the detriment caused by unregulated activities, and to be prepared to
formally request to HMT that its scope be expanded where this would help protect the
consumer. In particular, we have identified the work of private enforcement agents in
particular as an area of consumer detriment that would benefit from enhanced
regulation, along with that of lead generators for debt and debt advice carried out by
insolvency practitioners should be regulated activities.

The FCA definition goes some way to defining a well-functioning market. However, we
would suggest that this definition is not complete in itself. We believe that other
characteristics should be taken into account. The concept of access to markets is the main
additional area that should be considered in this context. The paper states:
“On the supply side, a market needs genuine rivalry between firms to provide consumers
with better products and services.”
However, where some groups of consumers do not have access to these products or
services for all the reasons set out in the FCA “Access to financial services” occasional
paper,1 or the market sees no profit in offering products to a particular marginalised group of
consumers then the market will not function well. Or, more particularly, the market will only
function well for the consumers who are not excluded by circumstance or vulnerability, from
participating in that market.
The paper states that a well-functioning market requires the same conditions:
“engaged consumers, firms and employees that follow clear minimum standards, and welljudged, timely regulation.”
We would like to see the FCA recognise that “engaged consumers” are an ideal rather than
a reality and to put measures in the mission statement to ensure more vulnerable and
excluded consumers are protected as far as possible and that markets are required to take
the needs of “unprofitable” or marginalised people into account when developing and
delivering products and services.

We appreciate that it is not possible to reach the level of regulatory protection that would
mean no consumer ever loses out or no regulated firms ever fail.
However, the highest possible levels of consumer protection should be put in place by the
regulator to ensure that losses are as controlled and minimal as possible. Clearly, the
relative impact of financial losses should be considered as well. A small savings loss for a
wealthy consumer does not have the same detrimental impact as a possibly smaller loss on
a vulnerable person in debt.
1

https://www.fca.org.uk/publications/occasional-papers/occasional-paper-no-17-access-financial-services-uk

As an example, the failure of a well-regulated debt management firm should not result in
money paid in by their clients for the benefit of their creditors being lost. In this instance, the
Financial Services Compensation Scheme should apply to debt management companies. If
this scheme had been in place, then victims of failed debt management companies such as
Compass (R M R Financial Services) would have been protected.2
We recognise that it is very difficult to draw a line to say that there are certain circumstances
where consumers should be responsible for losses. This will depend upon the nature of the
financial product or investment. This will also depend upon the relative vulnerability of the
consumer group targeted by the financial services provider, the transparency of the product,
and what measures are in place to ensure that people understood what they were being
offered. We would expect the highest levels of consumer protection to apply in relation to
products or financial services that are offered to particularly vulnerable consumer groups,
bearing in mind the arguments around the repercussions of this approach. If, for example,
affordability assessment rules are changed in the HCSTC market, that prevents many
people from accessing credit, what is the responsibility of the FCA to ensure that there are
alternative sources of credit available in such circumstances?
In our view, the FCA should at least have a role in identifying this as a social policy issue that
has arisen as a consequence of its regulatory action, and ensuring that government are
aware of this consequence, including providing evidence and options for how this might be
remedied (through a formal mechanism). While it is the government’s role to determine
policy in this area, we would argue that the FCA should be able to actively provide evidence
of the impact of regulatory action and a range of options, to inform policy development,
without being told that it has strayed beyond its remit.

We appreciate that the paper recognises the following vital point about the complexity of
products and the imbalance of knowledge between consumer and financial services
provider.
“Many financial products are complicated and seeking to protect against the possible harmful
effects of complexity can create its own complexity. It is inevitable that those who supply
products will have more information about them than users and that the amount of
information which different consumers themselves have will also vary.”
It is of course vital that the FCA work supports clear regulatory standards. Firms are already
required to disclose key information to consumers at the point of sale. However, this creates
its own problems where people are in vulnerable circumstances, and have particular literacy
and numeracy problems. As the FCA access paper recognises,3 many people will struggle
with terms and conditions or key information summaries.

2
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http://www.moneyadvicetrustblog.org/2016/05/17/a-full-and-final-end-to-questionable-debt-management-models/
FCA Access to financial services, Page 34

“Consumers cannot reasonably be expected to exercise that responsibility if, for example,
they struggle to understand the terms and conditions of products and services – not because
they have poor literacy or low financial capability, but because of the way the terms and
conditions are written.”
We would recommend another look at terms and conditions of products and services in
particular. Are these fit for purpose due to the length and complexity of the information
provided? Can simple summaries be required for all products including bank accounts?
We also believe that it is not reasonable to expect most consumers to research or
understand complex products and therefore regulatory protections should be of paramount
importance to ensure people do not suffer detriment. We have favoured the development of
simple financial products but the government project to create a suite of simple products for
insurance and savings appears to have stalled.4
As we say elsewhere in our response to this paper, choice does not always appear to have
the desired effect on people, leading to inaction and paralysis as a result of too much choice.
As an analogy, the findings from Ofgem that 70% of consumers do not switch tariff when
they could save up to £3005 suggests that in some instances there are limits to consumer
engagement, and in order for the market to operate effectively and fairly, a regulatory
solution needs to be found. A more FCA focussed example is that even where consumers
“do the right thing”, they can find themselves disadvantaged. The news that many basic
bank account holders still have older style accounts that attract account fees,6 seems to
require a systematic approach by banks and the regulator (to transfer these accounts
automatically or at the very least to pro-actively inform account holders of the alternatives),
rather than a reliance on individual account holders to take action when they are unlikely to
be aware of the issues.
In particular, it is not reasonable to expect consumers in vulnerable circumstances who may
be in debt or have suffered detriment from financial products and services to be able to act
rationally as “perfect” informed consumers. Systematic regulatory protection is required. For
example, firms must be able to demonstrate that they have actively sought to recognise and
respond to the vulnerability in order to treat a customer fairly.

We do not have any other factors to add to the distinction the FCA makes between
wholesale and retail markets as set out in the paper.
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We wonder if the FCA should consider the impact of its interventions more broadly. This
could encompass an evaluation of how individual consumers are affected. The paper does
not state this specifically as a way of measuring the impact of interventions, although we
believe that where the FCA has conducted such evaluations it has enabled issues to be
looked at more holistically. For example, looking ahead, where there is a need to measure
the impact of a cap on HCSTC, a detailed study of what consumers did if refused credit,
would be helpful, in particular to examine whether people ended up taking out credit with
illegal lenders.
As a result, this type of evaluation could be used to fully understand the implications of
regulatory action, identify gaps and provide evidence to inform the need for wider social
policy interventions. Even if the FCA does not have the power to put a product or service in
place, this evidence would help inform government decisions on the need for action.

We believe that the FCA intervention framework as it stands, is fairly robust.
The paper states:
“Our primary focus will continue to be on regulated activities. However, given the damage
they can cause, we will intervene against unregulated activities on a case by case basis if we
consider they pose a threat to our objectives.”
We welcome the commitment to look at unregulated activities if such activities are close to a
regulated activity or “call into question the suitability of the firm”. We would like it to be
possible for the FCA to be more direct about decisions on what action they will take in
relation to sectors such as the work of enforcement agents.
However, it is not always possible to follow the decision-making process in diagnosing “the
cause and extent of harm” in a particular sector. We expect it to be difficult for the FCA to
provide full transparency about these processes. However, this can mean that consumer
bodies are uncertain whether to press for FCA intervention in certain sectors where we
believe there to be detriment but have no insight into whether such a sector is on the FCA’s
radar or not.
For example, we have raised many examples of what we would consider substantial
consumer detriment in the work of private enforcement agents and how they treat individuals
in debt. Whilst these agents might be collecting debt that is Where regulated debt under
FSMA is being collected, such activities may be carried out by authorised debt collection
companies. However, the same company may be employing enforcement agents to collect
unregulated debt. These enforcement agents however, do not themselves fall under FCA
regulation.

It is sometimes less than transparent as to the supervisory scheme that is in place for
particular sectors. For example, we are not yet able to discover what the on-going
supervision framework will be for debt management companies that successfully gain FCA
authorisation and whether this will include specific elements of extra supervision to reflect
the problems previously identified in the sector.
We would also welcome clarity about the fallout from the activities of firms that lose their
authorisation status or are refused authorisation following a period of interim permission. We
come across cases where websites are still live and potentially causing consumer detriment
when authorisation has been refused or the company has ceased trading under a cloud. We
would question whether the FCA should be taking action in relation to such companies.
They may not be carrying out on-going unauthorised business, but again they might link to
other companies that do.
We would also like the FCA to have greater powers to feedback to consumer bodies in
relation to decisions on what action to take about breaches of rules. We would suggest that
consideration is given to amending the restrictions under Part 9 of the Enterprise Act 2002
which prevents the FCA from identifying businesses that are subject to requirements or
warnings or under investigation.
As we have pointed out in previous consultations, this means the public are not aware of the
identity of “rogue” companies and cannot take their business elsewhere. It also has the effect
of discouraging complaints to the FCA who can neither confirm nor deny that they are
dealing with a firm or respond to the individual complaint. This is not a reporting regime that
helps consumers to “do the right thing” and does not incentivise action by consumers or
consumer groups. A regulatory alternative could be to publish a public notice once an
investigation is opened, following a certain threshold of concern being reached. For example,
the Charity Commission, the regulator for the charity sector, operates a risk and compliance
framework that summarises the circumstances under which they open an investigation into a
charity, and issues a public notice accordingly.
Arguably, this public information could impact on the charity’s financial sustainability with
donors less willing to donate in a similar way to how a notice might impact on a company’s
profitability, and share price. Nonetheless, it serves to inform the public, and enable people
to make more informed decisions, and would aid the FCA in delivering on its consumer
protection responsibilities.

As we have said in our response to question 6 we have some concerns about the activities
of unauthorised firms that operate outside the FCA regulatory boundary. We believe that the
FCA could go further in the way in which the FCA interprets the objective to protect and
enhance the integrity of the UK financial system, including considering activity just outside its
regulatory boundary, and being prepared to formally request of HMT that its scope be
expanded where this would help protect the consumer.

The activities of lead generation companies who pass on leads to debt management
companies and to insolvency practitioners (IPs), in particular, is a source of major concern to
the Trust and others in the free debt advice sector.7 We strongly recommend that the FCA
be given the responsibility to regulate the activities of lead generation for debt advice –
through the creation of a new regulated activity of “effecting introductions to debt advice”.
Furthermore this should extend to the activities of lead generation companies who solely
passing on leads to IPs for IVAs, which is a course of action that neatly bypasses FCA
scrutiny. This could easily result in a much less rigorous or holistic debt advice process
being carried out, and the exacerbation of a new trend in possibly unsuitable IVA products
being sold to clients with lower incomes and lower available income.
The FCA and the Insolvency Service should look again at the regulatory boundaries for IPs
who give debt advice as part of a company providing debt advice. We think it would be
reasonable for all holistic debt advice should come under FCA authorisation with insolvency
practitioner professional activities in relation to IVAs being regulated by their professional
bodies.
We believe that the FCA should consider the regulatory boundary as it affects enforcement
of debt by enforcement agents. Private enforcement firms may be regulated by the FCA in
relation to debt collection activity for CCA regulated debt but not for enforcement activities for
unregulated debt. We believe there is a case for the FCA to become the regulator for
enforcement agents. This would create a seamless regulatory landscape to regulate
conduct that would stretch from taking out the original credit product to post-court
enforcement activity. One of the main concerns we would identify is the issue of conduct in
other markets where non-regulated firms are carrying out collection activities that embody
poor conduct this impacts on the FCA’s regulatory regime. We would suggest that the many
cases of unfair conduct by private collection agencies that we have collated over the years
would not meet FCA standards or meet the requirement to protect vulnerable people in debt
in this context.
We would point out that the FCA as financial regulator covers a wide range of sectors.
Furthermore, the FCA is to take over regulation of claims management firms.8 Some
enforcement firms already have applied for FCA authorisation for their debt collection
activities which means that there is already overlap.

We would suggest that the FCA looks more closely at exactly where access to financial
services falls between the responsibilities of government and the regulator. Is this FCA
responsibility under its objectives, or does this fall under the remit of HM Treasury? We are
concerned at the moment that policies relating to access to financial products could fall
between the two, and would argue that access should be embedded firmly in the FCA
objectives.
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The Financial Inclusion Commission recommendations include imposing a new duty on the
FCA in relation to financial inclusion.9
“Place a statutory duty on the Financial Conduct Authority to promote financial inclusion as
one of its core objectives.”
The Commission goes on to expand on this recommendation.
“The Commission therefore recommends that the FCA should be required, through
legislation, to have more than just the ability to have ‘regard’ for financial inclusion. The
regulator should have a statutory duty actively to promote financial inclusion as one of its
core objectives. This should be a broad approach to financial inclusion that ensures that
every adult in the United Kingdom is connected to mainstream banking, has access to
affordable credit, is enabled and encouraged to save and has the right insurance cover.”
We support this recommendation by the Financial Inclusion Commission. This would go
some way to dealing with the issues of access for excluded groups that we have raised
throughout our response to this paper.
As we have said, we believe that the FCA should be able to identify social policy issues and
make social policy recommendations that go beyond passing such issues back to
government. We would like the FCA to be able to make such recommendations without
being told that it has strayed beyond its remit.

We are concerned that the risks of price discrimination and cross subsidy as portrayed in the
paper, far outweigh the benefits. It appears that the benefits are felt by the more
sophisticated consumer who can benefit from lower prices whilst the costs are borne by
groups of consumers who are identified in the paper as less “price-sensitive”. We assume
this group would include older people who give their loyalty to a particular insurance provider
over many years, in the mistaken belief that brand loyalty will be rewarded whereas they in
fact pay inflated premiums that go towards subsidising new customers.
We cannot see how this behaviour is acceptable or how this could adhere to principles of
“treating customers fairly”. However, the FCA appears to accept that there are limits on its
ability to intervene in such markets unless it can be justified as “increasing competition”. We
do not follow the point being made in the paper that states:
“Some level of price subsidy is inevitable, but beyond a certain point it can have harmful
effects that threaten our objectives”.
We believe that the FCA should take its role in relation to consumer protection, access and
vulnerability as a benchmark to tackle such market behaviour.

9
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We would agree that the expectation from government that individuals hold the responsibility
for making decisions on their own long-term financial planning creates a challenge for the
regulator. However, we are encouraged by the recent announcements from the Government
about the need for intervention where markets are not working for consumers. The ability of
individuals to make good choices for pension savings and long-term mortgage products is at
best variable and would normally be very difficult. It is impossible to predict what will happen
to these financial products over the course of a lifetime, so there is indeed a need for a
greater regulatory response. It is vital that innovations such as auto-enrolment in workplace
pensions create a standard product that behaves in as predictable a way as possible for
most people.
We are firmly of the view that too much choice can be detrimental in such circumstances as
people can find markets too confusing and complicated to make sensible choices and can
become paralysed with indecision. If it is made simple and straightforward to opt into a
product such as a workplace pension, this will mitigate the risks.
Whilst the presumption of individual responsibility is clearly a trend in financial planning, it is
not reasonable given the complexities of products on offer and the lack of consumer financial
capability to expect people to make such choices, as the evidence highlights.10 Indeed,
whilst financial capability and financial education is important, it is not a substitute for a welldesigned, simple product that meets peoples’ needs and behaves predictably over the
course of many years. We cannot expect people to reach the level of financial awareness
that allows them to make financial decisions that would challenge professional financial
advisers. It is the role of the regulator to protect consumers from both individual firms and
individual products that cause financial detriment.

We do not agree with the conclusion reached in the paper that it is not necessary for the
FCA to have a duty of care.
We would support the approach suggested by the Financial Services Consumer Panel
(FSCP) for the FCA to adopt a duty of care. The Panel has argued the simplest way of
ensuring firms meet consumers’ needs, whatever their age, is to amend the Financial
Services and Markets Act to place a duty of care on firms.11 Such rules would help to specify
what constitutes a reasonable duty of care that financial services providers must exercise
towards their customers.
We can see merit in this requirement as financial services firms would be required to act with
the best interests of their customers in mind, and protect them from financial harm.
10
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We agree with the point the FSCP makes in their paper:
“The ‘consumer responsibility’ principle fails to take into account the imbalance in power
between firms and their customers, information asymmetries, and low levels of consumer
financial capability.”
Throughout our response to this paper, we have sought to caution against over-reliance on
the responsibility of consumers for their own financial decision-making, where they do not
have access to full, and easy to understand, information or are in a position of vulnerability,
due to the stress of debt and complexity of the decision making required of them to take
such responsibility.
The FCA states that a result of introducing a ‘duty of care’ might be to strengthen
consumers’ ability to take action in the courts if there has been a breach of FCA rules or to
increase the use of class actions. One of the drawbacks we have raised previously in our
response to the FCA consultation on the retained provisions of the Consumer Credit Act
(CCA)12 is in relation to the move to rules and principle-based regulation and away from the
CCA. We said that the CCA provisions give better protections than FSMA as the CCA
provides very real individual sanctions that a consumer can exercise by going to court or
putting forward a defence to action based on the CCA. This is in direct contrast to a
presumed right to take private legal action under FSMA which would presumably be
prohibitively expensive, complex and intimidating for an individual to undertake. This does
not result in redress for the individual consumer who is directly affected by a lender’s actions.
Consumers only have a right of private action for damages for similar practices under FSMA.
We would therefore welcome enhancement of the ability of consumers to take court action
on the basis of the Principles or as part of class actions.

We can see that there is a need to offer consumers greater protection for more complex
products. Given the complexity of many financial products, it is very unlikely that consumers
will even find out that they have been treated unfairly or miss-sold the product without
assistance. We have seen examples of redress schemes offer compensation to people who
may not even realise there was an issue in the first place. Whilst in some situations,
consumers will only realise there is an issue with a financial product when something goes
catastrophically wrong.
We believe that the FCA should move away from over-complicated redress schemes that
require potential beneficiaries of the scheme to jump through application hoops in order to
quality. Redress should be automatic. Any scheme that requires individual consumers to
“opt in” will only reach a small proportion of the potentially eligible consumers affected.
However, where looking at the balance between offering greater protection for more complex
products, and protecting people who are more vulnerable, we would suggest that the
balance falls on the side of vulnerability.
12
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We very much support the recognition in the paper that there the FCA has to look at the
capabilities of actual consumers and their likely responses rather than the concept of a
perfect consumer.
“Just as there are no perfect markets in the real world, our approach is to look at the
capabilities of actual consumers and their likely responses, rather than those of a theoretical
consumer who is aware of all available options and able to assess them perfectly.”
Although it is important to recognise that consumers have responsibility for their own actions,
the ability of many consumers to take informed decisions on financial matters is affected by
their own capacity, the nature of the products and the way in which the financial services
provider behaves. People in vulnerable circumstances may not be able to make informed
financial decisions, or can make poor choices because of the influence of the firm.
We would suggest that extra protections need to be considered in the credit market for
consumers who may be in vulnerable circumstances, at risk of falling into debt, and under
financial pressures to take out unsuitable credit products.

We think that specific criteria may be of assistance but if these are drawn too rigidly then
substantial cases of consumer detriment may slip through or not be addressed.
We would strongly support the criteria to include consideration of the potential vulnerable
circumstances of the affected group. The remedy needs to be swift and easy to access.
We understand that a redress scheme is more likely where there are a large number of
consumers affected, but this decision should not hinge on numbers. It could easily be found
that a case involves a small amount of consumers overall, but these are considered
particularly vulnerable or have been caused substantial harm.
It is of course vital that communications are prompt and set out who will be covered, the
timetable for the redress scheme and the legal basis for the proposals clearly and
straightforwardly.
As we have said, we believe that the FCA should move away from over-complicated redress
schemes that require potential beneficiaries of the scheme to jump through application
hoops in order to quality. Redress should be automatic. Any scheme that requires individual
consumers to “opt in” will only reach a small proportion of the potentially eligible consumers
affected.

Whilst there may be more individual attention provided by a complaint to the Financial
Ombudsman Service, this process is not speedy and can take a great deal of time to achieve
an outcome. A complaint to the Financial Ombudsman Service does not offer the swift legal
protection that an application to court will be able to afford. In the consumer credit arena, the
Consumer Credit Act (CCA) provisions give better protections than FSMA where there is a
presumed right to take private legal action under FSMA. The CCA has very real individual
sanctions that a consumer can exercise to obtain redress by going to court or putting forward
a defence to action based on the CCA. However, this depends upon the individual taking
legal action with associated costs and stress.
We have not identified anything substantial that we can suggest the FCA does to ensure
consumers using redress schemes feel they are receiving the appropriate level of personal
attention. We would imagine that all schemes include a requirement to provide a helpline
contact for affected consumers to ask questions and discuss their case. Letters that are
plain English, clear and personalised would also be helpful.
Impersonal communications and a process that require consumers to jump through many
hoops before they can successfully obtain the promised redress should be avoided. We
would suggest that building in successive stages, especially where consumers must fill in
forms and write letters to make claims, will only succeed in deterring people from staying the
course.

The FCA work on vulnerability, access and financial inclusion has helped to make a tangible
difference in how firms are approaching vulnerability to date. However, we would suggest
there is much further to go to ensure these primary concerns are addressed strategically
right across the FCA including areas such as in pensions and insurance.
We would support the embedding of the good work already carried out by the FCA by way of
the Consumer Vulnerability Occasional Paper.13 There has been a great deal of support for
this approach across industry at a senior level which has led to the recent BBA Taskforce
report “Improving outcomes for customers in vulnerable circumstances”. 14 As part of this
report, one of the recommendations was in relation to inclusive regulation.
“Regulators should help financial services firms and industry achieve better customer
outcomes.”
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We would suggest that the FCA takes this recommendation and do more to work with
industry alongside other regulators to ensure they improve outcomes for consumers. There
will be requirements and guidance produced by regulators such as Ofgem and Ofcom and
Ofwat that can inform the work of the financial services industry and the FCA in the area of
vulnerability and access. It is vital that everyone works together towards this goal.
For example, Ofgem publishes a regular Social Obligations Report which looks at how
suppliers are performing against key metrics on debt and vulnerability. This is a useful tool
for monitoring trends and progress and a principle that could perhaps be adapted by the
FCA. Ofgem is also considering the inclusion of an overarching vulnerability principle into
the Licence Conditions under the ‘Future of Retail Regulation’ plans.15
We would suggest that a good step forward would be to embed a definition of vulnerability
into FSMA and the CCA.
It is important to recognise that older people can also be in vulnerable circumstances due to
their age or personal situation. This has been demonstrated in the FCA discussion paper
“Ageing population and financial circumstances”16 which has raised vital issues for the FCA
to address going forward.
As we have said, we feel that the FCA can do more to embed financial inclusion,
vulnerability and access issues into their regulatory work. We believe that the FCA should
be able to identify social policy issues and provide evidence and options analysis to
government, that go beyond passing such issues back to government. We would like the
FCA to be able to be in a position to actively raise issues that impact on its ability to fulfil its
consumer protection remit or are a consequence of its regulatory action, and provide
evidence and options without being told that it has strayed beyond its remit.

We can see the merits of the FCA new approach to the effectiveness of disclosure, using
behavioural economics to provide insight into what works for people. We are concerned that
consumers are at risk of being overwhelmed by choice, which instead of assisting them to
make better decisions, causes them to take no action at all. Transparency is always to be
supported, but if this just allows people to be swamped by complex contractual information
that they cannot absorb, then this needs to be addressed.
This makes it vital to make it a requirement to provide simple plain English information about
the key points of a product. It is also vital that easy switching options are built into the
products and market to help people make choices.
We have supported the development of simple product design for insurance products as well
as for savings and banking products. However, progress is not as swift on this front as we
would wish and appears to have stalled. We believe that innovation in products and a
requirement to provide low-cost simple products for some excluded sectors such as older
people would be a way forward.
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We very much support the FCA taking an interventionist approach where appropriate. We
believe that FCA interventions in the HCSTC market have been vital to protect consumers.
We believe that the FCA could go further with other high interest products, and will be putting
these points forward in the forthcoming HCSTC cap review.
The paper states:
“Yet these types of measures can negatively affect consumers who do choose well and they
can also harm innovations in the market.”
We would argue that some products cause widespread consumer detriment, and in some
cases it is very hard to identify how a consumer could “choose well” when taking out
particular credit products.
We appreciate that for the FCA, it is sometimes difficult at the moment to intervene on issues
that could be deemed to stray into social policy. However in an situation such as this, we
consider that the FCA should be in a position to provide evidence and an analysis of options
(if requested) to government, to enable them to make informed decisions. For example, the
FCA has no power to require any firm or body to create a low-cost, low-interest alternative
social loan provider for consumers who are financially excluded or those on benefit-level
incomes. This undermines its work to protect consumers in these groups as access to even
toxic forms of credit, such as high cost credit, is potentially hugely problematic. There needs
to be an appropriate mechanism to refer these issues and the evidence back to government.
Our experience at present is that issues such as this one, which is increasingly apparent as
a consequence of positive regulatory action, fall between the government and the FCA,
resulting in inaction.

We would hope so, but it may be difficult to make FCA decisions more predictable where
dealing with unpredictable innovatory behaviour by some firms.

We appreciate that there are difficulties for the FCA in taking a wider social policy
perspective. However, we would suggest that where there is high relative detriment
experienced by those in vulnerable circumstances where they are on the lowest benefit-level
incomes, then this should be the FCA’s first consideration. Such consumers are least likely
to be able to deal with the detriment caused, and be the least resilient. They are also most
likely to be targeted by less-reputable companies. We expect the FCA to already have an
established framework in place to assess levels of consumer detriment to determine high
relative detriment in particular cases.

It is hard to tell from the paper whether the intention is for the FCA to publicise all cases in
future. The paper states:
“We want all parties to be able to clearly track FCA action from harm to causes identified
to interventions. This structure should be common across all interventions giving firms clear
expectations over what to expect from us. Firms should also see that we have coordinated
our approach across available tools to intervene in the most effective way for the harm we
have identified.”
We would value clarification as to when it is intended that parties will be able to track FCA
action from harm to intervention. Is this for individual cases against a particular firm, or for
more general market studies remedies? We would also like to establish what mechanisms
would be employed to allow such tracking to take place.

As well as the points set out in the paper, we would suggest that it would be key to
communicate how new proposals will affect consumers and those in vulnerable
circumstances in particular. There should be a particular emphasis on demonstrating that
both vulnerability and access to services will be affected by any new proposals. This should
be a requirement in all cases to show that these issues have been considered, even where it
is considered that there will be no effect in that particular case.

We believe it is very much the FCA’s role to encourage innovation. We have been very
impressed by the FCA’s own innovatory practices in developing Project Innovate and the
regulatory sandbox alongside other ideas. We can see no merit in an approach that allowed
businesses to set up just to fail.

We would generally support the FCA approach to firm failure. However, there are some
markets where consumers are likely to be particularly vulnerable where allowing firms to fail
“in an orderly way” will not be sufficient to protect consumers.
A prime example of this is the loss of client money held by Compass (R M R Financial
Services) debt management company who operated a questionable “full and final
settlement” model of debt management. As debt management companies are not yet
covered by the Financial Services Compensation Scheme, there was no protection in place
for victims of failed companies and their clients lost substantial sums they had believed were
being saved up by the company to pay their creditors.

We believe the FCA could have done more to ensure that these consumers were protected.
For example, the FCA could issue consumer alerts in advance, as a preventative measure to
warn consumers about particular sectors or firms. If the FCA were aware of the specific
risks posed by Compass, an early assessment and public notice might have helped
consumers take action.
The FCA should consider whether it had a “duty of care” to the clients of Compass and
similar companies to prevent such a collapse happening again. For example, we understand
that the FCA can take a variety of preventative measures if they believe a firm may collapse
such as extending interim permissions, or freezing the firm’s client account if think there is a
threat to client money.
It is currently the case that the FCA does not have a discretionary compensation fund
available for consumers who have been particularly affected by a financial loss where there
is no formal compensation available. We wonder if the FCA should consider putting such a
fund in place for such cases?

We would expect that an increase in formal discussions with firms about lessons learned
should help improve regulatory outcomes. These discussions should take place even where
there is insufficient evidence to take further action.
However, it is vital that these lessons are shared beyond the firm in question where these
could have a broader regulatory impact on practices in that particular sector. We appreciate
that these cases may not have become public, but would expect broader good practice to be
disseminated across the relevant firms. Perhaps the FCA annual enforcement review can
go further to include lessons learnt from compliance and supervisory work during the year.

We can see that it is a difficult issue to decide whether private warnings are consistent with
the FCA’s desire to be more transparent, and perhaps this is where a more robust
compliance framework is needed, so that once concerns have reached a certain threshold,
or an investigation has been opened (in the cases of most serious concern), a public notice
is issued It is difficult for consumer organisations to be in the position we frequently find
ourselves to be, where we raise an issue or practice with a particular firm but have no way of
knowing if our concerns have been acted upon.
However, we can also see that a private warning could be a quick and timely intervention
where there is a risk of consumer detriment. Perhaps the use of private warnings should be
coupled with broader related guidance for all relevant firms that a particular practice is not
acceptable. This guidance should be public and therefore influence behaviour in all similar
types of firms.
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Money and Mental Health’s response to the FCA Mission consultation
Introduction
Money and Mental Health welcomes the opportunity to contribute to the
consultation on the FCA’s Mission. Money and Mental Health is research charity
working to understand and to break the devastating link between financial difficulty
and mental health problems. One in four adults will experience a mental health
problem in any given year.1 Across the UK, this totals 11.8 million adults.2
The relationship between mental health problems and financial harm is alarmingly
strong, suggesting the market is not well serving this substantial customer segment.
One in four people experiencing mental health problems is also in problem debt,
three times more than people without. This rises to a third of people experiencing
psychosis.3 People in problem debt are twice as likely to think about suicide as
those not in financial difficulty, even after controlling for other factors,4 and the more
payments a person is behind with, the more likely they are to develop a mental
health problem.5
Our response covers the following questions: 1, 2, 3, 6, 8, 9, 11, 12, 13, 15, 16, 17,
18 and 23. Given our expertise, our answers provide input on retail markets and
consumers only.
Where we use quotations these are from the consultation document ‘Our Future
Mission’ (‘the Mission’).
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3
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4
Meltzer H et al. Personal debt and suicidal ideation. Psychological Medicine 2011; 41, 4; 771-778.
5
Jenkins R et al. Debt, income and mental disorder in the general population. Psychological Medicine
2008; 38: 1485-1493.
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Q1. Do you think our definition of a well-functioning market is complete? What
other characteristics do you think we should consider?
The FCA’s definition of a well-functioning market is compelling, but omits to
recognise the dramatically varying capacity of many consumers to fulfil the role
required of them - in particular during periods of poor mental health, but also as a
result of cognitive decline or learning disability. As a result, the FCA’s definition is
incomplete.
A well-functioning market requires active support for many groups of consumers to
enable them to fulfil their role in the effective operation of that market.
The Mission rightly states that a well-functioning market requires ‘engaged
consumers.’6 However, our work has shown that the cognitive and psychological
impacts of having a mental health problem limits people’s ability to be an active
consumer, including their ability to engage with services and to shop around. This is
not due to consumer laziness: people with mental health problems experience
reduced response inhibition, working memory, attention switching and planning and
decision making. During periods of poor mental health, consumers’ ability to
interact with markets effectively is therefore impaired.7
This means that, on the demand side, consumers will not always be able to ‘take
decisions based on those elements of price, quality and certainty of outcome that
really matter to them’, will not always be able ‘to switch, at an appropriate cost, to
products and firms that meet their needs’, and will not have the ‘ability to
understand and process [financial] information.’ These are not barriers that
consumers can overcome, and typical regulatory responses such as disclosure and
mandatory advice are likely to prove ineffective.
While the Mission recognises that ‘some consumers or market users are more
sophisticated than others’, to be complete the definition of a functioning market
needs to go further. We recommend the FCA adopts the principle that where
consumer activism or engagement is impaired, both providers and regulators
should take active steps to level the playing field, and provide appropriate support
to boost their capacity. Support to increase the engagement and activism of

Financial Conduct Authority. Our Future Mission. October 2016. p11.
Holkar, M. ‘Seeing through the fog’: How mental health problems affect financial capability. Money
and Mental Health Policy Institute. January 2017.
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consumers who are currently impaired will improve the functioning of the market as
a whole.
A physical health example may make this clearer: if Braille and screen readers were
not available, consumers with a visual impairment would be at a substantial
disadvantage in engaging with the market. Making these adaptations available to
those impaired consumers improves the functioning of the whole market, by
increasing the number of consumers able to engage with it.
Recommendation: The FCA should state that a well-functioning market requires
adaptations to be available for those with physical or mental impairments that
might reduce their consumer capability, in order to maximise the number of
consumers able to engage with the market.

Q2. Do you think our approach to consumer loss in well-functioning markets is
appropriate?
While we agree that loss is part of well-functioning markets, the impact of loss
varies. The Mission already recognises that consumer detriment exists beyond
financial detriment, by accepting that harm in financial services can take different
forms including ‘non financial harm such as impacts on consumers’ confidence and
well-being.’8 We argue, however, that the externalities of loss or failed transactions
go beyond impacts on confidence or wellbeing, and include profound damage to
mental health.
The FCA needs to recognise that the psychological and emotional impact of loss
can be important externalities to financial transactions, sometimes placing
substantial costs on individuals and wider society. It is well within the remit of the
regulator to act to minimise these externalities, or ensure costs, where possible, are
transferred to those involved in the failure of the transaction.
Research shows that financial loss and financial distress can have a greater impact
on people with mental health problems, slowing their recovery. People with
depression and financial difficulties are 4.2 times more likely to have depression
when contacted 18 months later compared to people without financial difficulty.9
Financial Conduct Authority. Our Future Mission. October 2016. p19.
Skapinakis P, Weich S, Lewis G, et al. Socio-economic position and common mental disorders:
Longitudinal study in the general population in the UK. British Journal of Psychiatry 2006; 189: 109-17.
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Those who have had a “major financial crisis” in the past six months are nearly eight
times as likely to experience suicidal thoughts than those who have not,10 and the
economic cost of each working-age suicide is estimated at £1.67m11 in England.
The annual economic and service costs of each individual experiencing depression
were estimated to be £11,396 in 2007, anxiety disorder £3,506, and schizophrenia
£29,765.12 Across the UK, mental health harm from problem debt is estimated to
cost £960 million each year.13 Clearly, therefore, the onset or exacerbation of
conditions such as these as in consumers a result of financial loss or the behaviour
of financial services companies imposes creates substantial externalities. Just as an
environmental regulator limits air pollution to reduce an industry’s externalities in the
form of lung disease, the FCA should use its regulatory remit to limit psychological
“pollution” that worsens mental health.
Our research has shown that financial distress can affect people regardless of
income. In a survey of 5,500 consumers with mental health problems, 86% of
respondents said their financial situation had made their mental health problems
worse.14 Responses were similar across all income groups, demonstrating that
financial stress does not only have an impact on those in poverty.
Recommendation: The FCA should embed an understanding of the emotional and
psychological externalities of loss within their approach to consumer loss.
Research should be undertaken to better quantify the economic costs of these
externalities.
Q3. Do you think we have got the balance right between individual consumer
due diligence and the regulator’s role in enforcing market discipline?
The approach set out in the Mission fails to recognise that capability among
consumers is dramatically variable. Not only will some consumers always be more
capable than others - for example, have greater resources available or more
developed skills - but the capability of a given individual will also vary over time, as
Meltzer, H., Bebbington, P., Brugha, T., Jenkins, R., McManus, S., & Dennis, M. S. Personal debt and
suicidal ideation. Psychological Medicine 2011; 41(04), 771-778.
11
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12
McCrone P, Dhanasiri S, Patel A et al. Paying the Price: The cost of mental health care in England to
2026. London. 2008.
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Clifford J, Ward K, Coram R, Ross C, Transforming Lives: A review of the social impact of debt
advice for UK individuals and families evaluated using SROI, StepChange Debt Charity 2014.
14
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their health and personal circumstances change. Consumer responsibility is only
appropriate where consumers have been able to make informed decisions, and to
do so, some consumers require a greater level of support than that which is
currently provided.
At a high level, the Mission sets out that financial conduct regulation seeks to
prevent or correct information asymmetries, reducing to an ‘acceptable level’ the
problems that can arise through imbalances in access to information, or the ability
to understand and process that information. Yet people’s ability to understand and
process information is extremely variable - especially during a period of poor mental
health or cognitive decline. These variations are more than simply differences in
levels of ‘sophistication’: again a physical health analogy may help to clarify.
Human beings vary dramatically in our ability to run: some may complete 100m in
10 seconds, while others take 40 or 50 seconds to complete the distance. A further
group - those with disabilities affecting their ability to walk, or their lung function may be unable to complete the distance at all without assistance in the form of
adaptive technology (for example, a wheelchair or crutches).
In consumer behaviour, capability (or ‘sophistication’) varies in a similar way. Some
will be very capable, while others struggle. But a substantial group face significant
impairments or barriers to completing consumer tasks at all. A regulatory response
is required to address this imbalance for this subset of consumers and ensure they
get access to adaptations that enable them to engage with the market.
The Mission sets out how an important judgement in financial conduct regulation is
‘where to draw the boundary between activities or risks that are best left to users
and those where a regulator’s activities can deliver their own economies of scale
that provide a public good.’ Consumers, of course, have responsibilities to create a
market that works well, but this boundary needs to be set at an appropriate and
realistic level for certain groups of consumers, and the boundary may need to be
different for those with specific impairments that reduce their capacity to engage.
Currently, consumers with cognitive and psychological impairments are unaided in
their engagement with financial services, and this is driving significantly poorer
outcomes.
Recommendation: The FCA must adopt a regulatory stance that sets different
expectations of consumers whose consumer capability is impaired, including but
5

not limited to those experiencing mental health problems, or ensures the
provision of adaptations to boost their consumer engagement.
Q6. Do you think our intervention framework is the correct one?
We think the current intervention framework misses the opportunity to identify
consumer detriment that occurs across the whole of the retail market, because it
focuses on identifying issues in firms or markets in isolation. The framework also
fails to appropriately recognise the impact of non-financial harm.
All six of the main diagnostic tools, used to identify the underlying cause of harm
and to determine what action to take, look at individual firms or particular markets
or sectors. This framework fails to recognise that consumer detriment resulting from
an individual’s ability to navigate the market can be compounded across different
product groups and sectors: a small loss in each market may compound to
substantial financial detriment for an individual consumer. It is worth noting that it is
the number of debts on which a consumer is in arrears, rather than the total value of
those debts, that correlates most strongly with poor mental health outcomes.15
Instead, the FCA should use thematic reviews and market studies to look at issues
affecting a type of consumer, as opposed to looking at groups of firms or a single
market. These reviews should look at how the retail market as a whole is functioning
for different types of consumers. People with mental health problems are one
example, but the reviews could also look at people with disabilities, older people,
people who have English as a second language among others. This is key to
achieving the FCA’s consumer protection objective, and will help to identify
structural competition issues that occur across markets.
The intervention framework also needs to explicitly recognise the role of
non-financial harm. Currently, the FCA Mission does recognise that harm from
financial services can take different forms, including ‘non-financial harm such as
impacts on consumers’ confidence and well-being.’16 However this is not explicitly
recognised in the ‘five-factor framework of harm,’ a key part of the intervention
framework. These non-financial harms should be considered as important
externalities, where costs fall on those outside the transaction.
Jenkins R et al. Debt, income and mental disorder in the general population. Psychological Medicine
2008; 38: 1485-1493.
16
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Recommendation: The FCA must use thematic reviews and market studies to
look at issues affecting a type of consumer, as opposed to looking at groups of
firms or a single market.
Recommendation: The ‘five-factor framework of harm’ must recognise the role of
non-financial harm, specifically emotional and psychological harm.
Q8. Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
While the FCA does not have the remit to mandate access, and the Mission rightly
states that this is the role of broader public policy, the regulator does have a role in
promoting a competitive market and in ensuring the wider application of existing
law as part of ensuring good conduct and compliance.
The Mission document acknowledges that the FCA has a role in implementing
competition and consumer law. This means the FCA should make sure that firm
conduct satisfies wider consumer law, including the Equality Act 2010. The Public
Sector Equality Duty means the FCA must have due regard to the need to eliminate
unlawful discrimination and advance equality of opportunity when discharging its
functions, and should therefore ensure compliance with the Equality Act by
regulated firms.
The Equality Act 2010 provides a legal protection from discrimination on the basis
of protected characteristics, including disability. Disability in this case includes
mental health problems which have a substantial and long-term adverse impact on
a person’s ability to carry out normal day-to-day activities. If a person is protected
under the Act a service provider may be under a duty to make reasonable
adjustments where that person is at a major disadvantage compared to other
people who do not have a mental health problem. It is now widely accepted that
service providers offer adaptations for those with physical disabilities or
impairments. In many cases, for the sake of simplicity, these are provided to all
customers, like the recently launched RBS debit card with features to help those
with a visual impairment to use it. In other cases, such as textphone or braille
statements, adaptations are available on request. These adaptations impose
additional costs on businesses but those costs are rightly met by customers as a
whole.
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Under the Equality Act 2010, to be entitled to protection, the condition must have a
substantial adverse impact on everyday functioning, and this impact must put
consumers with the condition at a substantial disadvantage. There is compelling
evidence that, for many consumers with mental health problems, these two tests
are met: certainly financial outcomes are dramatically worse for this consumer
group, even after adjusting for income, in ways that could be alleviated by the
adjustments set out above. This suggests that some people experiencing mental
health problems who ought to be entitled to reasonable adjustments from consumer
services providers under the Equality Act.
Based on our research, Money and Mental Health have compiled a set potential
adjustments that would help meet the many and varied needs of consumers with
mental health problems, who are often disabled by the consumer landscape they
are expected to navigate, included as Annex A. These adaptations would help
consumers with mental health problems overcome the barriers to accessing
services or switching products and help them avoid financial and psychological
harm; therefore helping to reduce the current imbalance, where people with mental
health problems are at a major disadvantage compared to those without.
Recommendation: The FCA should commission research on the legal case for
adjustments for those with mental health impairments in consumer financial
services markets. This would help the FCA comply with the Public Sector Equality
Duty. In the meantime the FCA should continue to facilitate and encourage the
development of new adaptations by firms.
Q9. Is our understanding of the benefits and risk of price discrimination and
cross subsidy correct?
No: the understanding of cross-subsidy as set out in the Mission fails to recognise
that certain consumers face barriers to market engagement over which they have
no control, and which may entitle them to Equality Act protection from the
“substantial disadvantage” of cross-subsidising consumers without these
impairments.
In the Mission, the first common feature of cross-subsidy is described as between
‘“sophisticated” or “naïve” consumers. Or differences in price-sensitivity might arise
because of differences in willingness to make the effort to search and switch
between suppliers. Or certain consumers may face barriers to switching.’
8

This analysis fails to recognise that consumers with mental health problems face
cognitive and psychological barriers to searching for and switching between
products. For example, across many of the common mental health conditions
attention switching capacity is weakened. This cognitive domain allows people to
strategically switch focus between different aspects of a problem or task. Impaired
attention switching makes it harder to effectively engage with complex markets and
to shop around for a good deal. This means people experiencing this problem pay
more for goods and services, forced as a result of their mental health condition to
cross-subsidise those goods and services for those who are mentally healthy.
The second common feature of cross-subsidy is described as the ability of firms to
use data to “better tailor offers to active or sophisticated consumers, while the
passive or unaware are left behind.” However, in the latter group this will include
people with mental health problems who don’t have the choice to become ‘active’
consumers.
The Mission describes cross-subsidy as ‘extracting more and more profit from
trapped or otherwise price-insensitive consumers.’ While financial services should
tolerate some level of subsidy between different groups of consumers, the current
market is extracting profit from people with mental health problems and other
vulnerable groups and using it to lower costs for those lucky enough to be healthy.
The FCA’s understanding of the acceptability of price-discrimination and
cross-subsidy needs to recognise that consumer engagement is not always a
matter of choice.
It is the FCA’s role to identify these barriers to engagement and to take action to
overcome this structural competition problem and get these consumers moving. It
is not always reasonable to expect individual consumers to overcome barriers to
engagement.
Recommendation: the FCA should explore how best to remove, or provide
adjustments to overcome, consumers’ barriers to engagement, rather than
expecting individual consumers to overcome them.

9

Q11. Would a Duty of Care help ensure that financial markets function well?
A Duty of Care in financial markets is an interesting proposition, and one which
deserves a full exploration.
Regulating complex markets such as financial services is, as the Mission
recognises, a careful balancing act between ensuring consumers are responsible for
the consequences of their decisions and that they have adequate protection against
information asymmetries and the market power of firms. The key to this balance is
ensuring that consumers are able to make informed decisions, and that firms
provide adaptations, tools and additional support to those consumers who face
psychological or cognitive difficulties which would make it harder to do. A Duty of
Care could provide the motivation for firms to make these adjustments.
A Duty of Care could also provide a useful mechanism for ensuring firms continue
to treat customers fairly beyond the point of initial sale. Given the long-term nature
of many retail financial products and the fact that consumer capability may vary
over time with their health or personal circumstances, a Duty of Care may ensure
firms continue to treat customers fairly through the life of their relationship. This may
also help to reduce cross-subsidisation between active customers and those who
are inactive because they face cognitive or psychological barriers to more active
participation in the market.
Q12. Is our approach to offering consumers greater protection for more
complex products the right one?
Yes, it is the right approach to offer consumers greater protection for more complex
products. However, this approach fails to recognise that simple products can be
complex for some consumers and that during periods of poor mental health some
consumers need greater protection from financial harm. The premise in the Mission
is that more complex products should come with greater protection. The same logic
should be used to give greater protection for simple products for those who have
cognitive and psychological barriers to engagement. While the purpose of
regulation is not about ensuring a market where consumers never make poor
choices, consumers must be able to prevent themselves from financially damaging
behaviour during periods of poor mental health.
The FCA also needs to recognise where regulation or regulatory guidance is no
longer fit for purpose, and is not providing consumers with the appropriate level of
10

protection. In particular, the move to online transactions means the opportunity for
firms to check a customer’s understanding of a complex product has been
substantially reduced. The FCA needs to be more responsive to ways in which
technological change shifts the burden of understanding, or changes - because of
the way information is presented - the apparent complexity of products.
For example, the current FCA guidance on mental capacity has failed to recognise
the shift to online lending.17 The current guidance specifies that the firm may have
reasonable grounds to suspect capacity if the firm observes a specific indication or
behaviour. Examples of these indications include where a firm understands or has
reason to believe that the customer does not understand what they are applying for;
that the customer is unable to understand the key information and explanations
provided in particular concerning the key risks of entering into the agreement; or
that the customer is unable to retain the information or explanations provided.18 Yet
many of these indications are impossible to assess online without additional steps
being inserted into the transaction. The FCA therefore needs to carry out a review of
this guidance to assess its ongoing suitability. Money and Mental Health are also
exploring the ways in which digital technology might allow for more sophisticated,
real-time assessments of mental capacity at the point of sale.
Q13. Is our regulatory distinction between consumers with greater or lesser
capability appropriate?
Yes, the FCA’s distinction between consumers with greater or lesser capability is
appropriate. However, it is crucial that the FCA recognises that there is a difference
between practical or educational barriers to financial capability, such as digital and
financial inclusion, and cognitive or psychological barriers.
Academic and medical literature has shown that mental health problems have a
dramatic effect on financial capability:19
● People with depression, obsessive compulsive disorder or post-traumatic
stress disorder are likely to struggle with short-term memory. This can make
it much harder to remember PIN numbers or the details of a conversation
with the bank;
Financial Conduct Authority. CONC 2.10: Mental Capacity guidance.
https://www.handbook.fca.org.uk/handbook/CONC/2/10.html (last accessed 25 Janurary 2017).
18
Ibid.
19
Holkar, M. ‘Seeing through the fog’: How mental health problems affect financial capability. Money
and Mental Health Policy Institute. January 2017.
17
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● People experiencing bipolar disorder or attention deficit hyperactivity
disorder often struggle to resist impulses, and may go on dramatic spending
sprees, sometimes funded by credit cards and overdrafts;
● People with borderline personality disorder or psychosis can find it very
difficult to compare options and might struggle to work out which financial
products are right for them;
● Depression, substance dependence, borderline personality disorder and
psychosis can all make it more difficult for people to plan ahead, meaning
customers may not understand the implications of financial decisions like
taking out a loan
● Serious anxiety can cause difficulty making telephone calls or opening post,
making it harder to deal with financial problems and to keep track of bills.
While mental health conditions do fluctuate, there will be times when these
consumers cannot overcome these cognitive and psychological barriers and the
subsequent impact on their ability to manage their finances can cause significant
financial detriment. This detriment is clear when you remember that people with
mental health problems are three times more likely to be in problem debt than those
without.20
We are pleased to see that the Mission sets out the aim of the FCA to look at the
capabilities of actual consumers and their likely responses, rather than those of a
theoretical consumer. However throughout the Mission there are clear examples of
where consumers with lesser capability are presumed to have choice over their
situation: for example descriptors such as ‘passive’ or ‘unaware.’21 This shows a
lack of understanding of the cognitive and psychological barriers people with
mental health problems face when engaging with financial services: an assumption
that their behaviour is changeable through personal motivation. We do not expect
such change from those with physical health conditions or physical disabilities:
no-one asks a wheelchair user to improve their skill at climbing stairs, or assumes
someone who has recently broken their leg could walk quickly if only they chose to
do so. The failure of the FCA to fully recognise the disabling impact of mental health
conditions on consumer capability results in an insufficient regulatory response and
markets that do not work well for large numbers of consumers.

Jenkins R, Bhugra D, Bebbington P, et al. Debt, income and mental disorder in the general
population. Psychological Medicine 2008; 38: 1485-1494.
21
 Financial Conduct Authority. Our Future Mission. October 2016. p23.
20
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Q15. What more can we do to ensure consumers using redress schemes feel
they are receiving the appropriate level of personal attention?
We are pleased that the Mission recognises the need to make redress quick and
simple to access for vulnerable consumers. In order to ensure consumers using
redress schemes feel they are receiving the appropriate level of personal attention,
and to ensure that redress schemes are truly accessible to all, the FCA must ensure
that a range of communication options are available.
Many people with mental health problems exhibit phobic or avoidant behaviours,
which prevent them from effectively engaging with certain forms of communication.
Communication problems are personal and specific in nature; for example some
people may not trust online portals/forms or chatbots, needing the reassurance of a
real person, whereas others may be frightened to speak to people in person and be
well-suited to these online options. Ensuring that information is easy to access and
understand is also critically important. Jargon, difficulty locating salient information
or inability to communicate with a service provider in a preferred way could all
discourage a person experiencing a mental health problem from engaging with
redress schemes.
Redress schemes should therefore offer a range of communication channels and
options, including:22
● Service providers should offer a range of communications channels,
including face to face, email, telephone, post and webchat, to meet the
differing needs of their customers.
● People should be able to express a preference for one or more of these
communication channels, and as far as possible providers should meet this
preference.
● Customers should not be forced to undertake tasks in a particular way - such
as over the phone - or at a time of day - for example in the evening - which
they find difficult.
● Staff should be trained to recognise that frustration can be a sign of difficulty
completing a task, and to provide support to customers who may respond to
their difficulties in this way.

Holkar, M. ‘Seeing through the fog’: How mental health problems affect financial capability. Money
and Mental Health Policy Institute. January 2017.
22
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● For people experiencing difficulties with impulse control or attention
switching, cluttered website design can make completing simple tasks online
difficult.
● Websites and communications should be designed to ensure that key tasks
are easy to find, with minimal distractions.
● Memory problems can make remembering passwords and the content of
conversations with firms or regulators difficult. A written summary or
transcript of calls and conversations should be offered to people
experiencing memory problems, to help them remember what was discussed
and agreed at a later date should be made available.
● Firms and operators of redress schemes should continue to explore
alternative ways of verifying consumer identity, including voice recognition
and biometrics, although care must be taken to ensure these are secure.
Q16. Is our approach of giving more vulnerable consumers greater levels of
protection the right one?
Yes, the approach of giving more vulnerable customers greater levels of protection
is the right one. However, the proposed approach to vulnerability in the Mission fails
to recognise mental health as a distinct vulnerability, or make clear that the FCA will
act more robustly in markets where vulnerable consumers are concentrated.
Unlike other vulnerabilities, when you are mentally unwell, it is the very part of you
which makes consumer decisions which is ill. The psychological and cognitive
impacts of poor mental health, similar to the impact of low income, act to multiply
other vulnerabilities and lead to greater consumer detriment. It is true, as the
Mission states, that the process of living on a low income affects cognitive capacity
available for other tasks.23 People with mental health problems are not only more
likely to be living on a low income, but the impacts of poor mental health make it
harder to manage day to day. The table below provides a quick summary of
common ways in which a mental health problem might affect a person’s ability to
manage their finances.24

Mani, A., Mullainathan, S., Shafir, E., and Zhao, J. Poverty Impedes Cognitive Function. Science 341
(6149): 976-980. 2013.
24
Holkar, M. ‘Seeing through the fog’: How mental health problems affect financial capability. Money
and Mental Health Policy Institute. January 2017.
23
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Mental health
problem

Most associated with

ADHD

● Short attention span, may be easily distracted
● Prone to impulsive behaviour
● May struggle with complex planning and organisational
aspects of financial management

Affective
psychoses (mood
disorders with
psychotic
symptoms)

● Widespread problems with financial management, affecting
even simple tasks such as remembering passwords or
filling out forms
● Paranoia and delusions, that can cause communication
problems

Bipolar disorder

● Reduced understanding and problem solving abilities,
worse during acute periods of illness
● Lack of self-restraint; may be impulsive
● Higher spending, particularly during manic periods, but also
common during periods of depression
● Unreliable memory, which can make it harder to stay on top
of a budget or pay bills on time
● May struggle to process complex problems, such as
comparing a range of products

Borderline
Personality
Disorder

● Likely to find it harder to solve problems and understand
information
● Particularly difficult to plan ahead, which may lead to poor
long-term financial management
● May struggle to understand social and emotional signals,
which can make it hard to communicate with others
effectively

Depression

● Likely to find it harder to solve problems and understand
information, especially during periods of acute depression
● May struggle to concentrate on tasks
● Lack of motivation, even for things that are normally
enjoyable, makes financial management difficult
● Prone to comfort spending or spending on others to boost
low mood

Generalised anxiety
disorder

● Likely to struggle with complex financial tasks, such as
comparing different energy tariffs
● May be afraid of certain forms of communication, such as
opening letters or talking on the phone
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OCD

● Unreliable memory and low confidence in own memory
● May obsess about or panic in response to certain triggers.
This could include bills or other important correspondence
● May find it harder to solve problems and understand
information

PTSD

● Severe memory problems
● May be unable to understand others’ emotions, can seem
insensitive or rude when interacting with others

Recommendation: the impacts of mental health problems set out above
demonstrate clearly that the FCA should prioritise consumers with mental health
problems in addition to those on low income.
Some financial markets - such as high cost short term credit and point-of-sale
credit - have higher than average concentrations of vulnerable consumers. It is right
for the FCA to take a more robust approach to regulating these markets,
recognising that the capacity of these consumers to play a substantial role in
making them function well is likely to be limited or absent.
Q17. Is our approach to the effectiveness of disclosure based on the right
assumption?
We are pleased to see the FCA using behavioural economics to understand the
psychology of how consumers make decisions. However, there is a gap in the
academic literature of behavioural economics, which is yet to analyse in depth how
different groups of consumers - such as those with mental health problems - make
decisions, and how documented cognitive biases vary between these groups. As a
result the current market view fails to understand that different people might need
different responses, and that it is groups of people who respond to behavioural
nudges, not markets.
People with mental health problems, for example, may catastrophise or panic in
response to threatening words which would prompt most people to make an
immediate payment. In the worst cases this may result in a mental health crisis and
total disengagement from creditors.
Let us imagine that 90% of people appropriately respond to a particular nudge to
make a “good” consumer decision. This may be a great outcome for the market.
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However, if the 10% who do not respond share a characteristic that makes them
vulnerable - such as an ethnic background associated with a particular cultural bias,
or a mental health condition that changes the way they process the words used to
nudge - the overall outcome may cause harm, by sharpening cross subsidy
between those who make “good” and “bad” decisions.
The FCA should therefore undertake behavioural economics studies of groups
within society, including those with particular mental health problems, looking at
how their cognitive biases vary from the population norm, and how they respond to
nudges.
Further behavioural studies on other groups, such as older people and those with
learning difficulties, would provide further richness on how the financial services
industry might need to adapt to meet their needs. This will enable the FCA to design
more effective interventions that truly meet the diverse needs of consumers, and
without this research regulatory interventions risk being ineffective.
Q18. Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
We believe that in cases where conventional disclosure steps prove ineffective for
large amounts of consumers, it is definitely appropriate for the FCA to take a more
‘interventionist’ approach. However, the study of why disclosure steps and nudges
are sometimes ineffective for certain groups of people is underdeveloped.
As set out above, there needs to be substantial further research in this space on the
behavioural biases of different groups of people, including people with mental
health problems. The FCA should experiment as to whether nudges and disclosure
steps are effective for different vulnerable consumer groups, in particular those with
mental health problems.
The FCA needs to develop a system where interventions are used for groups of
people where nudges are ineffective, not markets where nudges are ineffective. The
latter approach would mean too few interventions.
For example, being able to pre-register to deny yourself access to new credit during
a manic phase would help people with bipolar disorder to protect themselves from
financial harm. Given the nature of the condition, nudges to limit credit applications
would not be effective for this customer group. Intervention is therefore needed to
17

support them in getting the products they need from providers. However, this is
clearly not an option that everyone would want or need to use. Product needs vary
for different people, and we need to develop a financial services environment that
reflects this reality.
Q23. Do you think it is our role to encourage innovation?
Yes, we think it is the FCA’s role to encourage innovation.
We are encouraged by the FCA’s progress in this space through initiatives such as
Project Innovate, and we are pleased to be holding a TechSprint in conjunction with
the FCA. Financial technology has a vital role to play in helping consumers with
mental health problems avoid financial harm. There is a growing wave of products
that can help, such as budgeting tools that include jam-jarring and pre-pay cards.
However, these tools are largely being built by fintech firms rather than the
incumbent players, and the ability of fintech firms to innovate continues to be stifled
by the lack of access to data. The current regulatory sandbox initiative recognises
that to truly innovate firms need access to consumer data, and the FCA is in a
unique position to help foster this innovation in a safe test environment.
The FCA could play an important role in fostering competition ahead of the
introduction of the Open Banking Standard in 2018. New providers seeking to enter
the market do not currently have access to consumer data with which to develop or
trial their products. The need for data to support development is well-recognised by
the FCA: in the series of Tech Sprints run by the regulator, sandboxes of data have
been provided to participants to enable them to build and test products. Currently,
only the incumbent providers have access to large volumes of transaction data and
this puts them at a competitive advantage over new entrants.
Widespread access by new to a large volume of transactions data would boost
competition in the UK’s financial services markets ahead of the Open Banking
Standard. It would also allow for the timely application of machine learning and
artificial intelligence techniques which would allow firms to build predictive and
supportive tools to boost the financial capability of UK consumers, particularly
those experiencing mental health problems or other forms of vulnerability. Together,
these tools could help families who are struggling or only just managing to make
ends meet to better understand and control their financial situations.
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Recommendation: to promote innovation and competition, the FCA should work
with firms to collect, anonymise and release large transactional datasets for
academic and commercial study and innovation.
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Annex A - Summary of adjustments required
The range of cognitive and psychological disadvantages people with mental health
problems may face is wide, and the prospect of making adjustments to overcome
these may appear daunting to providers. Relatively simple adjustments, however,
could make a significant difference to the experiences of people with mental health
problems. Most of the cognitive and psychological difficulties could be improved if
not resolved with the provision of minor adjustments in the way that information is
presented and that firms communicate with customers, and by making some simple
tools available to consumers to help manage their finances.
There is a business case for service providers to offer these adjustments, given that
one in four customers will go through a period of poor mental health in any given
year. Beyond this, the Equality Act 2010 (EqA) provides a legal basis for
adjustments to be made in some cases, where mental health problems qualify as
disabilities protected by the act.
It is vital to be clear that not everyone experiencing a particular mental health
condition will experience the same cognitive or psychological impacts. There is no
checklist of adjustments that should be made in any given case. In determining
what support should be provided to people experiencing mental health problems,
consumer services providers should trust the judgement and autonomy of the
individual. In many cases, tools needed by those with a mental health problem
would be valued by a wide range of customers and should be provided on an
optional basis.
The table below summarises the adjustments required, if you require any further
detail please do not hesitate to get in touch.
Issue

Adaptations

Budgeting
options

● Jam-jarring: could provide valuable support to people
who are struggling with planning, decision making or
memory problems to keep track of their financial
obligations
● Nudges: delivered by smartphone notification or email,
could help people keep track of spending, particularly if
budgets can be automatically adjusted to compensate for
unplanned spending.
● Timely reminders: of payments due, in a variety of
20

communication formats, would prove helpful to those
experiencing memory problems, avoiding late payment
and other punitive fees.
● Visualisation of spending data: could also make it more
accessible to people experiencing attention problems or
low energy who might find digging through traditional lists
of transactions difficult.
● Flexible direct debits: would make this important
payment option, especially for those who struggle to
remember when payments are due, more accessible to
those on low or volatile incomes.
● Automatic comparison: potentially provided through
budgeting apps, could help consumers with attention
switching difficulties or impeded working memory to get
better value.
Control options

● Double confirmation of large transactions: in many
cases a simple prompt to reconsider impulsive behaviour
can avoid harm.
● Cooling off periods before large transactions are
processed: a delay in processing large transactions,
particularly those made at night, would provide an
opportunity to check impulses.
● Ability to self-exclude from payment systems and
financial services at set times: people experiencing
mental health problems are significantly more likely to
make online purchases which they later regret at night.
The ability to block payments or access to retail overnight
could help people to maintain control.
● Restrictions on spending with specified merchant
codes: enabling people to block the codes for services such as gambling or online retail - would help many
consumers who find these difficult to resist.
● Self-exclusion from new credit: Research suggests that
greater impulsivity is associated with greater use of
high-cost short-term credit. Allowing people to block their
access to new credit at certain times could help combat
impulsiveness or poor planning.
● Third party support: Providing options for a carer or
trusted friend to view statements or have limited shared
access to an account could enable people to use the
support of their friends and family in a safer and more
regulated way (see below for more detail).
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Third party
support options

● Read-only access: consumers should be able to grant
real-time, read-only access to a carer or trusted friend.
● Notifications: consumers should be able to request
notifications of specific activities on their account(s) to be
sent to a carer or trusted friend eg. notifications of large
transactions, overdraft limit warnings.
● Credit Reference agencies: should permit users to set
up notifications to a carer of any new applications for
credit, or the removal of a Notice of Correction from their
account.
● Restrictions: consumers should be able to delegate the
authority to make some kinds of account decisions or
transactions to a trusted friend or carer. In particular,
consumers should be able to impose a maximum
transaction size on their account, where dual
authorisation is required to go above this. Consumers
should also be able to exclude themselves from increases
to credit limits and overdraft limits, and new credit
applications, without the approval of their trusted friend.

Communication
options

● Range of communication channels: Service providers
should offer a range of communications channels,
including face to face, email, telephone, post and
webchat, to meet the differing needs of their customers.
● Communication preferences: People should be able to
express a preference for one or more of these
communication channels, and as far as possible
providers should meet this preference. Consumers
should not be forced to undertake tasks in a particular
way - such as over the phone - with which they struggle.
● Transcripts: Memory problems can make remembering
the content of conversations with firms difficult. Providers
should offer a written summary or transcript of calls and
conversations to people experiencing memory problems,
to help them remember what was discussed and agreed
at a later date.
● Staff training: Staff should be trained to recognise that
frustration can be a sign of difficulty completing a task,
and to provide support to customers who may respond to
their difficulties in this way.
● Website design: For people experiencing difficulties with
impulse control or attention switching, cluttered website
design can make completing simple tasks online difficult.
Providers should take care when designing consumer
22

self-service websites to ensure that key tasks are easy to
find, with minimal distractions.
● Alternative log-in: Memory problems can make
remembering login details difficult. Providers should
continue to explore alternative ways of verifying
consumer identity, including voice recognition and
biometrics, although care must be taken to ensure these
are secure. Where these low-friction login options are
available, consumers who struggle with impulse control
must be empowered to add other forms of friction to their
transactions.
● Comparability: prices should be easy to compare and
service bundling reduced wherever possible
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26 January 2017

Dear Andrew,
FCA Markets Practitioner Panel response to the FCA’s ‘Our future
Mission’ consultation paper
The FCA Markets Practitioner Panel (MPP) welcomes this opportunity to
comment on the FCA’s future Mission. We support the approach of consulting
on the Mission and found the consultation paper helpful in understanding the
FCA’s approach to regulation. Our comments on the Mission are set out below
and we would of course be very happy to meet with the FCA and discuss any of
the points that we have made, if it would be helpful.
Risk-based approach
We welcome the pragmatic and risk-based approach to the issues that are
described in the consultation paper. However, we note that taking a risk-based
approach could leave too large a residual risk in the markets, and urge the FCA
to be more explicit about its risk appetite.
The FCA’s use of data
We would like to see the FCA further develop its data strategy to bring
together the vast amount of information that it collects and increase
connectivity within the organisation. We urge the FCA then to make the best
possible use of that data.
Supervision and FCA staff and culture
The Panel welcomes measures to enable the FCA to take a more holistic and
judgement-based approach to supervision. We recognise that this may require
a cultural change within the organisation - both to ensure that all areas of the
FCA are working in a coordinated fashion and to avoid the perception of a ‘boxticking’ approach to regulation. We believe that the Mission should be used by
the staff at the FCA to guide, and by external audiences to understand, the
FCA’s approach to regulation.

1

The impact of Brexit
We note why the FCA does not refer to Brexit in its Mission; nonetheless the
reality is that Brexit-related planning is having a major effect on the UK’s
financial services firms. The lack of clarity is a major concern and we urge the
FCA not to underestimate the demands Brexit will place on the regulator too,
particularly in the event that firms in the UK face a set of inconsistent and
incompatible rules. We also wish to stress the importance of a practical
transition period post-Brexit.
Competition and the International forum
The Panel also noted there were no proposals in the paper on the FCA’s
positioning in the wider international context. An important part of the FCA’s
Mission should be to work closely with other regulators given the extent to
which relevant firms and wholesale business are international.
We also support the FCA’s intention to review its current rules in order to
develop a somewhat shorter and more effective and proportionate rulebook.

Yours sincerely,

Rob Mass
Chair, FCA Markets Practitioner Panel

2

Financial Conduct Authority _ Our Future Mission Consultation - January 2017
Response from the Regulatory Policy Division, OECD.
Q5_ Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?
Measuring regulatory performance allows for the identification of bottle-necks and opportunities, better
targeting of resources and overall, for improving the performance of regulatory policies and regulatory agencies.
But measuring regulatory performance can prove challenging, starting with knowing what to measure, a number
of confounding factors that can also affect outcomes, or a lack of data and information.
Recognising the importance of performance assessment and these challenges, the OECD has developed
guidance to support regulators in their efforts to measure performance. This guidance breaks down the
regulatory process into a sequence of discrete steps in an input-process-output-outcome logic, which can
facilitate the definition of indicators, the gathering of information, the analysis of information and the
orientation of activities, as follows:
1. Input: resources committed to regulatory policy
2. Process: formal requirements for good regulatory policy
3. Output: actual implementation of good practices
4. Intermediate outcomes: improvements of regulations due to implementation of good practices
5. Outcomes: achievement of strategic objectives.
Building on the input-process-output-outcome logic, the OECD has developed an innovative framework to
inform reviews of regulators’ performance assessment systems, based on the understanding that governance,
both internal and external, matters for performance. This Performance Assessment Framework for Economic
Regulators (PAFER) indentifies the critical governance drivers for performance around Best Practice Principles
for the Governance of Regulators. It has been used to review and strengthen the performance assessment
frameworks of several market and/or technical regulators, within the work programme of the OECD Network of
Economic Regulators.
Comments on the FCA mission consultation:


The three-tier approach to measuring performance proposed by the CFA (operational efficiency,
impact, market outcomes) reflects OECD guidance as well as best practice in distinguishing different
levels, or steps, of objectives and indicators. This will facilitate the gathering of data and information as
well as their analysis by the CFA. Care may be taken in “operational efficiency” and perhaps rather
focusing on “operational productivity” instead – this follows the OECD’s “input-process” elements in
the PAFER.



Further disentangling the “impact” area of measurement may be useful, so as to separate the existence
of regulatory quality tools and how/if they are implemented and the impact their implementation may
have. This would also allow for the FCA to contribute data and lessons learned to the national better
regulation agenda.



The involvement of sector stakeholders in performance assessment would add to its value and
relevance. For example, the FCA could reach out to non-government stakeholders to present and
discuss its own performance and collect feedback on its overall performance.



A well-functioning performance assessment system is built on transparent accountability and reporting
arrangements. As the FCA defines its mission, it could include clear information on to whom and how
it will report on its activities and objectives, as well as how it will share this information with
stakeholders at large.

Further information:
 OECD (2014). OECD Best Practice Principles for Regulatory Policy, The Governance of Regulators,
OECD Publishing, Paris, http://dx.doi.org/10.1787/9789264209015-en
 OECD (2014), OECD Framework for Regulatory Policy Evaluation, OECD Publishing, Paris,
http://dx.doi.org/10.1787/9789264214453-en

Q8_Where do you believe the boundary between broader policy and the FCA’s regulatory

responsibility lies?
An effective regulator must have clear objectives, with clear and linked functions and the mechanisms to coordinate with other relevant bodies to achieve the desired regulatory outcome. However, some degree of overlap
between the regulators and policy makers is inevitable.
OECD work on the independence of regulators has found that practices such as statements of expectation issued
by the executive can lend formality, integrity and credibility to the relationship between the regulator and the
executive and could help resolve potential conflicts or misunderstandings linked to overlapping or unclear
objectives and functions.
Confusion could also be dispelled by laying out possible problematic areas in advance and engaging in regular
exchanges on how to find solutions, in accordance with the legitimate and appropriate roles and responsibilities
of the regulator and other government stakeholders. In addition to the executive, these exchanges could include
parliament, so as to facilitate informed debate. These exchanges should be carried out in a transparent manner.
Comments on the FCA mission consultation:
 The FCA is being pro-active in identifying areas where its remit and objectives are not clear, or where
emerging issues may necessitate attention and action from policy makers (access, price discrimination,
technological change, long term products, a ‘duty of care’). Pursuing dialogue with the executive and
with Parliament who sets FCA objectives in a transparent manner can minimise overlaps or blockages
going forward.


Being proactive in scanning the horizon of the markets overseen by the FCA to signal potential
emerging issues is not a problem per se. However, it is important that this proactivity is not perceived
as an encroachment on the prerogatives of the government institutions responsible for setting policies;
in fact, it can provide precious advice to these institutions and ultimately serve society. When “grey
areas” or uncertainties exist on who is expected to do what, it might be more appropriate for the
regulator to signal issues that need to be taken into consideration by policy makers in advance to
ministries before going public.

Further information:
 OECD (2014). OECD Best Practice Principles for Regulatory Policy, The Governance of Regulators,
OECD Publishing, Paris, http://dx.doi.org/10.1787/9789264209015-en
 OECD (2016), Being an Independent Regulator, The Governance of Regulators, OECD Publishing,
Paris. http://dx.doi.org/10.1787/9789264255401-en
 OECD (2016), Regulators’ Practices: Accountability, Transparency and Co-ordination,The
Governance of Regulators, OECD Publishing, Paris. http://dx.doi.org/10.1787/9789264255388-en

Q10_ Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
New frontiers in the application of behavioural insights (BIs) to policies and regulations can be important
sources of innovative regulatory responses, in particular when dealing with areas with increased individual
responsibility such as financial services. BIs present a useful tool for governments and regulators to create new
solutions that are simple and effective, while also promoting efficient outcomes without additional rules or
sanctions.
Forthcoming OECD research on BI shows that two new frontiers exist in the application of BIs, which would
help push for greater and more innovative regulatory responses and may be of importance for the FCA in
developing their next mission.
First, the application of BIs to changing organisation behaviour is a field that remains largely unexplored,
presenting a missed opportunity for regulators to encourage sustained improvement both within their
organisation and their regulated sector. BIs can be applied to organisational behaviour in a number of ways,
including facilitating the emergence of a compliance culture within regulated organisations and providing ‘soft’
incentives to manage and steer regulated entities towards more efficient outcomes without creating strict rules.
A second potential area for the innovative use of behavioural insights is in closing the policy cycle. OECD
research shows that BIs are used relatively late in the design of policy and regulations – mostly when a policy is
already in place – to fine-tune and improve implementation and compliance. There is potential to resort to BIs
more effectively both at the beginning and end of the policy cycle. At the end of the cycle, BIs can be
increasingly used to evaluate the effectiveness of the implementation of policies and regulations, particularly
when designing and conducting evaluations. The next step would be to use these lessons learned on what works,
and what does not, to inform the very early stages of diagnosis and design of regulatory interventions. This latter
step would serve a dual purpose of both improving the design of policies and regulations, as well as correcting
implementation issues once a policy is under implementation.
Comments on the FCA mission consultation:
 Being an early adopter of BIs, the FCA is already well advanced in its use of behavioural economics to
test and implement policy solutions. The BDU has produced a wide body of knowledge that is based
soundly on established research techniques, including randomised controlled trials. Moreover, the FCA
does a commendable job publishing results online through Occasional Papers. The inclusion of 15
examples of FCA practice in the forthcoming (February 2017) OECD publication Unlocking
Behavioural Insights and Public Policy attests to this.


Building on this experience and status as a pioneer in applying BI, the FCA could seek to push the
frontier further with its new mission and contribute to developing and learning from new uses of BI for
better regulatory outcomes.



Based on its exploratory work on how BI affects organisation behaviour, the future FCA mission could
further diagnose and discover innovative regulatory solutions that trigger substantive organisation
change, for instance in sectors or across industry players.



The FCA should continue its research on the application of BIs to evaluation, and look into how BIs
can be applied in the early stages of policy design in their next mission. To exploit fully the potential of
BIs in this context, innovative work could focus on the development of filters to determine when an
issue can be successfully addressed through the application of behavioural sciences, as well as
designing tools that help stakeholders signal and identify the existence of a behavioural problem.

Further reading
 OECD (2017), Unlocking Behavioural Insights and Public Policy: Case Studies and Lessons from
Across the World, OECD Publishing, Paris, forthcoming
 OECD (2016), Protecting Consumers through Behavioural Insights: Regulating the Communications
Market in Colombia, OECD Publishing, Paris. DOI: http://dx.doi.org/10.1787/9789264255463-en
 Lunn, P. (2014), Regulatory Policy and Behavioural Economics, OECD Publishing, Paris.
DOI: http://dx.doi.org/10.1787/9789264207851-en

Q25_Do you think that more formal discussions with firms about lessons learned will help improve
regulatory outcomes?
The OECD Recommendation on Regulatory and Policy Governance (2012) highlights stakeholder engagement
as an integral part of any regulatory system and activity. The forthcoming OECD Best Practice Principles on
Stakeholder Engagement, that aim to provide policy-makers and civil servants with a practical instrument to
better design their stakeholder engagement strategies, underscore that a regulator’s engagement policy should
cover stakeholder engagement throughout the whole Regulatory Governance Cycle. Stakeholders should be
involved in drafting new existing regulations; in amending or reviewing existing regulations; and last but not
least, in implementing and enforcing regulations.
The processes used to design or develop regulations or ways to improve these processes have been studied
considerably. On the other hand, for most countries, relatively little focus has been placed on regulatory delivery
mechanisms or how to consistently improve the way regulatory enforcement and inspections are organised and
delivered. Nonetheless, understanding how inspections and other enforcement tools impact businesses is crucial
– they are generally the primary way through which businesses, especially Micro, Small and Medium
Enterprises (MSMEs), experience regulations and interact with regulators.
In this context, further learning from and engaging with firms on lessons learned in the enforcement and
inspections phase can contribute to more solid regulatory outcomes overall. Stakeholder engagement can also
enhance voluntary compliance for two reasons. First, stakeholders may adjust to changes more easily, because
they are announced in a timely manner. Second, stakeholder engagement engenders a sense of legitimacy and
shared ownership that motivates affected parties to comply.
Between 2012 and 2015, in the UK, reviews carried out in the framework of the Focus on Enforcement
Initiative led to various reforms in the sectors and policy areas under review. The reviews systematically
included stakeholders to provide their views and some reviews were led by industry organisation. Reforms
included revisions to inspection and audit processes to make them less time- and resource-intensive, the revision
of guidance documents to render them more concise and user-friendly, and the introduction of online tools to
comply with regulation as well as specialist training for inspectors.
Comments on the FCA mission consultation:
 The FCA could use the opportunity of its mission consultation to elaborate / update its stakeholder
engagement policy that would explain in a transparent manner how and why stakeholders would be
consulted and involved in different stages of the regulatory policy cycle.
 The FCA could also engage regulated entities in evaluating regulatory performance and outcomes of
enforcement and inspections and discussing lessons learned
 Engagement however should not open up the risk of capture or being used as a means for delaying or
blocking decisions. In this respect, the FCA could be transparent on who is consulted and what
contributions are provided. The FCA could also undertake target consultations on specific/technical
areas of regulation, being at the same transparent on who is being consulted and what are the outcomes
of these consultations.
Further reading
 OECD (2014b), Regulatory Enforcement and Inspections, OECD Publishing, Paris,
http://dx.doi.org/10.1787/9789264208117-en
 OECD (2016), Pilot database on stakeholder engagement practices in regulatory policy. Second set of
practice examples. http://www.oecd.org/gov/regulatory-policy/Pilot-database-on-stakeholderengagement-practices.htm
 OECD (forthcoming in 2017), Best Practice Principles on Stakeholder Engagement, OECD
Publishing, Paris.

Andrew Bailey
Chief Executive
Financial Conduct Authority
25, The North Colonnade
Canary Wharf
London E14 5HS
26 January 2017
Dear Andrew,
FCA PRACTITIONER PANEL RESPONSE TO THE FCA’S MISSION CONSULTATION
I am pleased to attach the Panel’s formal response to your consultation on the FCA’s
Mission. We have discussed the consultation with you on a number of occasions, and as
you are aware we consider the exercise very welcome in thinking through a clear
framework for the way the FCA operates. We were also pleased to participate in the
Mission conference in November.
We have a number of general points as well as comments on the specific questions.
Trust
During the construction of the Financial Services Act 2012 which created the FCA, the
Panel’s FSA predecessor argued strongly for an overall objective for the new body of
building trust. Although this was not explicitly incorporated into its objectives, we believe
this is the foundation of good regulation and would be a powerful starting point if
articulated at the start of any Mission document. Building trust between all parties would
result in more consumer engagement with the industry and is a huge opportunity to
align the regulator with financial services success factors.
Culture
Culture is an issue both for the regulator and for the industry – indeed, regulatory risk
has become one of the biggest risks for firms. The Mission itself will be an important set
of high-level guiding principles for both. The FCA should be aware of its role in leading by
example to show the culture it wishes to observe in the firms it regulates, and
demonstrate this culture in the actions of all levels of staff.
The converse of the trust argument is that for the FCA to empower consumers to take
better decisions, it first has to trust them. This involves trusting them to know what
“better” means for them, in their own lives and experiences. Unless this happens, the
regulator is not empowering them to take better decisions for themselves; it is
regulating them to take the decisions it thinks they should take. For this to happen, the
FCA needs to focus on understanding the people it aims to protect, especially those in
the most vulnerable situations. This will involve talking to them, understanding their
reasoning, and better representing them by reflecting the diversity of the population in
its Board management, and workforce.
Managing culture is critical in building financial services companies of the future. There is
scope here for the FCA to intervene. For example, based on the work of the Women in
Finance Charter it is quite clear that organisational culture is a key factor in preventing
women getting to the top in financial services. But equally, we all know that better
outcomes are achieved by a diverse team. Left to its own devices, the industry has not
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addressed this issue effectively and the Charter at least puts a reporting spotlight on to
it. This is one example - there are other issues in financial services that could be
addressed in this way and that the FCA should consider.
Competitiveness and competition
The Panel is particularly concerned that the consultation does not make it clear that the
FCA is a supervisor for one of the largest global wholesale financial centres in the world,
and that there are very few references in the document to wholesale and international
markets. We understand from discussions with the FCA on this subject that this point
has already been taken on board, but we believe it is an important point.
Although the competitiveness of the UK is not one of the FCA’s operational objectives,
the desirability of sustainable growth in the economy of the UK is a regulatory principle
to which both the FCA and the PRA must have regard. We note that the Mission
consultation suggests that promoting competition will enhance competitiveness, but wish
to emphasise that the FCA must explicitly consider its international role, within the EU
and beyond. Competition is, in this situation, necessary but not sufficient in order to
comply with the principle of sustainable growth.
The Competition objective itself is the one on which the FCA has consistently achieved
lower scores in the Panel’s Annual Survey than on its other objectives. A specific
example of a market where there is room for improvement is that of retail banking. The
current landscape, incorporating free banking, means that new players cannot enter the
current account world at scale and as a result customers are deprived of innovation in
this important product range. We have made observations about innovation in our
answers to specific questions below, but encourage the FCA to address this.
Within the context of the wider economy, the FCA needs to be aware of the way in which
micro actions taken by a combination of regulatory bodies can mean that macro
ambitions are frustrated. The current framework works well for systemic risks such as
the market liquidity debate and asset management, and the recent property funds issue
has been a good test of the system. Regulation can, however, generate quite heavy
degrees of risk aversion that can have an impact on individual firms and on the system
more generally. The FCA should be alert to bigger structural areas where unintended
consequences of the combined actions of regulators may be arising, such as the situation
which led to the creation of the New Banks Unit, and the Mission should help to clarify
where it can and should take action. Overall, the FCA should always be aware of
cumulative effect of regulation, from all agencies, on the industry.
We note that the consultation states that the FCA is not charged with making markets
perfectly competitive, or with eliminating profit, but the Panel wishes to emphasise that
the generation of profit is a key element in maintaining prudentially sound businesses,
and that this needs to be explicitly taken into consideration.
Capability and financial education
Another of the regulatory principles to which the FCA must have regard is the general
principle that consumers should take responsibility for their decisions. This is, however,
only possible if those consumers receive the relevant information to make those
decisions and the financial capability to process it. Key points of this strategy should
therefore be:



Working on reducing information requirements on firms so customers get, and
can take in, the right information.
Inputting directly into financial education which provides a clear understanding of
rights and responsibilities. In conjunction with the successor to the Money Advice
Service and other financial education bodies, the FCA should have input to
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providing financial education for charities and NGOs to ensure they give the right
advice to consumers.


Consumers who are in danger of being financially excluded need to have access
to financial services to be empowered. Financial inclusion is a key test of whether
the FCA is meeting its consumer objective - consumers can only take better
control of their decisions when given the chance to make them.

Capability is also important inside individual firms. It is important that the FCA highlights
the importance of cyber security, and we see its role here to create centres of best
practice to share learnings as this world evolves. If an area of knowledge or expertise is
not a Unique Selling Proposition or competitive advantage for any single organisation
then the FCA could operate a centre of excellence in this area.
Technology as a driver
Technology is a driver which redefines the nature of the relationship between the
consumer and the financial services industry, and what this means for the regulator. The
development of open banking in particular is an example of changing relationships.
There are three aspects we consider important. The FCA needs to be asking:




whether people are sufficiently aware of and thinking about how their data is
available to third parties, such as Facebook;
how securely is data held and transmitted;
what does the regulatory structure need to be when third parties have the
capability effectively to authorise transactions, taking into account the complexity
of the relationship between end customer, third party, financial services provider
and payments mechanism.

As technology redefines the nature of relationships there will be questions we cannot
possibly fully foresee now and the FCA’s operations must be flexible enough to deal with
them when they arise.
We look forward to seeing the outputs of this consultation in due course.
Yours sincerely,

António Simões
Chair, FCA Practitioner Panel
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Responses to specific questions
The Mission CP addresses a range of topics relating to the FCA’s approach to financial
conduct regulation. Whilst many of the discussion points and proposals appear
uncontroversial, the Panel wishes to reiterate some key messages including support for
the importance of culture and clear accountabilities, the need for proportionality and
predictability of actions from regulators and a general aim of further simplification and
stability as far as can be achieved. In particular, the following areas considered in the
Mission CP are particularly important:
1.1

Use of resources / Proportionality

The consultation notes the FCA’s belief that a market where consumers never make poor
choices is not feasible. The Panel agrees that a well-functioning market requires engaged
consumers, firms and employees that follow clear minimum standards and well-judged,
timely regulation. The definition of a well-functioning financial market should not be
different from that of any other type of well-functioning market, including the ability of
firms to make profits in order to survive and thrive in the longer term. In this regard we
agree with the FCA when it considers that the appropriate degree of protection for
consumers will depend to a large extent on the capability of the consumer and the
complexity of the product or service.
The Mission CP recognises that the FCA should be clearer to consumers about the degree
of protection it can, and cannot, give them. This will include communicating that loss is
part of well-functioning markets: consumers may lose monies, and/or firms may fail.
Although we recognise the work currently underway by the FCA and HM Government to
further educate consumers as to the possibility of losses from investments, we would
encourage further efforts in this area.
The Mission CP discusses at length the FCA having to use judgement to decide where it
can best use its resources to improve the outcomes for users of financial services, but
also recognises that its judgements on the priorities for regulatory intervention can mean
some users of financial services get better protection than others or that some types of
harm are reduced before others. Page 14 of the consultation suggests that it may be
more efficient to intervene in financial products that involve locking in over an extended
period of time. Although this may turn out to be the case, it is not clear how a blanket
judgement can be made regarding long-term products without considering other factors,
such as investor financial capability.
The FCA proposes to use the framework provided by the Mission CP to provide more
explanation of the choices it makes in pursuing its statutory objectives. The Panel
supports these views on the basis that they appear to be intended to result in a more
proportionate approach to financial conduct regulation which would be welcome. As a
result of this we would like to see more emphasis on the FCA undertaking an overall
assessment of the compounded impact of all FCA and relevant other regulatory activity
on markets and firms. We would also welcome review of the split of regulated firms into
fixed and flexible portfolio, and whether the current structure is appropriate or whether
some middle ground is desirable.
We welcome the acknowledgment that FCA regulation exists alongside broader
Government policy. Government policy can be aimed at broader societal goals across
society rather than focussing on the optimal outcome at individual level. We welcome
joint working between FCA and Government departments, which will be particularly
important during the negotiations to leave the EU.
The consultation mentions that the FCA will measure its performance by measuring
operational efficiency, the impact of its interventions and outcomes in markets. We
believe the regulator should measure value for money as the net benefit to consumers
from the cost of regulation and not operational efficiency. It would also be helpful for
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the FCA to further detail how it intends to measure the impact of its interventions and
outcomes in markets, both over the short-term and the longer-term.
Related questions: Q1, 2, 3, 5, 10
1.2

Transparency of interventions

The FCA highlights that it wants to be more transparent about matters in which it
chooses to intervene. It is seeking to take a consistent approach to ‘diagnosing the
underlying cause of harm or risk’ which it is trying to address and wants to be clearer in
communicating its assessment of the underlying cause of the harm it wants to prevent
and the choice of regulatory tools it uses to tackle it. The FCA believes this will help it
develop a clear precedent, allowing firms to understand the FCA’s approach to ensuring
they comply with the rules in the Handbook. The Panel supports this aspect in the hope
of greater consistency, transparency and a greater predictability of outcome from the
regulator. It will also help to demonstrate the FCA’s independence and impartiality. We
believe that the intervention framework is the correct one, though we would add that
this framework should include a feedback loop on the effectiveness of any intervention
and a cost/benefit/proportionality trade-off. The latter point would then help measure
value for money.
We wish to emphasise that public transparency of FCA thinking and decisions can work
two ways – it can enhance consumer confidence or damage it. The Panel has warned in
the past that the way the media portrays FCA comment can have more impact than the
comment itself. The FCA should always give consideration to implications for broader
industry reputation, and how best to manage this, when making public announcements.
This should include recognition of where the industry has cooperated and input positively
to regulatory activity in order to help rebuild trust in the system as a whole.
We support finding alternative methods to disclosure to correct market failures in certain
instances. However, we strongly encourage the FCA to carry out market testing to
ensure that more interventionist methods have the appropriate results prior to requiring
firms to put such methods in place. Additionally, we would like to remind the FCA of its
view on not effecting price regulation when pronouncing judgement on such issues as
acceptable levels of price discrimination and cross-subsidy between different consumer
groups, products or services. It would be helpful here to have further clarification of its
current levels of tolerance in considering price discrimination and cross-subsidy.
A further aspect of regulatory transparency is the FCA’s interaction with the Financial
Ombudsman Service (FOS). The FOS plays an important role in firms’ response to
regulatory interventions, and further alignment of the regulatory family’s approach would
be welcome.
We are strongly in favour of the efforts that the FCA has made to increase its support for
new products, services, business models and delivery mechanisms, such as the
Regulatory Sandbox.
Related questions: Q6,7,17,18,19,20,21,23,24,25,26
1.3

Customer Transparency and disclosure

The Mission CP considers the value of transparency and disclosure in addressing the
information asymmetry that the FCA believes exists between firms and customers,
particularly in the retail markets. While recognising the benefits of disclosure the FCA
also seems increasingly strongly to believe that disclosure and transparency in retail
markets can sometimes have only a very limited effect in avoiding / correcting market
failures, particularly for higher risk products or for more vulnerable consumers. The
Panel supports this view.
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Related to this, the FCA also considers the role of behavioural economics in financial
services and suggests that it can play a greater role in influencing how consumers make
decisions by changing the way firms present choices to consumers (“choice
architecture”), and by ‘nudging’. However the FCA also says that it will consider
intervening more significantly when it is clear that other measures will not work. In the
interests of the transparency that the Mission CP espouses, the Panel’s view is that it
would be reasonable that the FCA should clearly prescribe the type of circumstances in
which it would take such interventionist steps.
Both sides in a transaction need clear known responsibilities, and both sides need clear
actionable sanctions if they do not fulfil their obligations. The current regulatory system
does not balance those responsibilities appropriately, with unintended consequences that
limit customer choice. Consumers need to be educated about their options and the
consequences of their choices. They need to have the tools and information to make
decisions. And they need to know what happens when they fail to honour their
commitments.
Consumers also need to have access to the right information. In the Mission consultation
the FCA notes that when it comes to information ‘less can be more’. The Panel agrees
with this statement - less information is not only important to reduce legalese in financial
documents but is also important because consumers are becoming habituated into
ignoring such information. Whereas in the past consumers might only be presented with
these kinds of documents when making major life decisions they are now faced with
them every day. At the same time as the regulations are forcing firms to provide more
information, countervailing behavioural forces are pushing consumers away from reading
it. A measure meant to empower consumers is in fact disempowering them.
We would welcome a definition of what the FCA considers to be ‘vulnerable’ customers.
If work is not done at this stage, by the industry and the regulator, to define relevant
vulnerable circumstances there is a danger in future that firms will be judged poorly in
reference to definitions which were not clear at the time.
We are aware that the FCA has done substantial work in this area and would encourage
this to be incorporated into the Mission project. This would also be related to, but not
restricted to, the work on the Ageing Population (one of the Panel’s key themes), taking
into account the specific needs of this sector. Further work which could usefully be done
in this area is to find a descriptor for ‘vulnerable’ customers which is less negative and
which could encourage more positive interactions with these groups. An example would
be to refer to customers in vulnerable or difficult circumstances, rather than vulnerable
customers. This is an area where the FCA could usefully interact with firms which already
have processes and terminology in place to deal with those who may be permanently or
temporarily in need of extra help.
We agree, in relation to the boundary between broader policy and regulatory
responsibility, that the FCA is not the appropriate body to determine whether access to
financial services should be considered to be a public utility, such as electricity.
Related questions: Q4, 8.
1.4

Consumer Responsibility and Duty of Care

The Mission CP acknowledges the Financial Services Consumer Panel’s view that the FCA
should have a legal duty to make rules specifying what a reasonable duty of care is for
financial service providers to their retail customers. However the Mission CP concludes
that the FCA does not believe that a duty of care is necessary, because it believes the
FCA Rules are sufficient, (although it recognises this does not provide a right of civil
claim for consumers). The Panel agrees with this view, although it wishes to point out
that the asset management industry is already subject to a duty of care with regards to
its investors. It is difficult to see how a duty of care would apply where a provider’s
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products are distributed by a third party regulated firm. Greater clarity on this area
would be of benefit to firms.
We strongly believe that it is not appropriate to simply consider product complexity when
judging appropriate levels of consumer protection, and that financial capability needs to
be considered as well. We agree that the FCA should maintain its flexible regulatory
approach with regards to vulnerability, as an increased potential for detriment does not
only concern low income groups.
In the quest to protect we have too often stopped thinking from the perspective of what
the end user needs and wants, and instead thought more often about what the rule
setter can do. In the Mission consultation, the FCA notes that it does not have a specific
objective to ensure consumer access or financial inclusion, but that it may “have regard”
to it. The issues outside the FCA’s formally mandated control, however, cannot just be
ignored. The moves that a regulator might make for protection, narrowly defined, can
have an impact upon the availability and provision of services, as well as protection more
broadly defined.
Protection is also about ensuring that everyone in society has access to affordable credit
options. The FCA cannot be a champion of customer protection if by protecting them it
removes access to the services they need and want. Heavy penalties for bad practices
need to continue and there needs to be recognition that bad firms need to be allowed to
fail. But over the past few years regulations have ended up preventing companies from
taking on higher risk, lower income customers. Making regulations so tough that
suppliers exit the market does not help consumers to take good decisions; rather, it
reduces the legitimate suppliers they can choose from, and forces them into the
unregulated market, making them vulnerable and reducing financial inclusion. We are
aware that the FCA is already alert to this so called “waterbed effect”, where action to
reduce poor industry behaviour in one area results in the same poor behaviour arising
elsewhere. This must be part of the regulators’ consideration of the total impact of
regulation on firms which we have highlighted elsewhere.
The difficulty of addressing consumer needs is not just the fault of legislation. It is also a
fault of how the industry and the FCA look first at what they think people should do and
want rather than at what they actually do and want, which ties in to the need to
understand behaviours. If the FCA wishes to create the conditions for people to make
better decisions it first needs to recognise that they have to make hard decisions. It also
needs to recognise that the world of employment is changing, and that some of the
mechanisms meant to protect consumers are excluding a whole cohort of people from
credit. As the Financial Inclusion Commission found, the lived experience of ordinary
people is often one without bank accounts, ID, or a good credit record. They do not
always have all the pieces of paper regulations ask them to provide. They do piece work,
have non-standard or zero hour contracts. One week might be fantastic, the next week
terrible.
Servicing consumers in vulnerable situations, however, is risky. To decrease the cost of
lending to this group, regulators have to work to decrease their risk profile, but the trend
of regulation has been to make servicing such consumers more rather than less risky by
reducing customer responsibility for the decisions they take. The FCA Mission is strong
on consumer rights, but silent on consumer conduct. Over and above financial education
consumers should also get buyers’ training about not only their rights, but also their
responsibilities. If the FCA is serious about improving consumer responsibility it should
start by defining responsibility.
Related questions: Q10, 11, 13, 14, 16
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1.5

Enforcement

We are fully supportive of the FCA’s effective use of its enforcement powers. As
regulated firms should apply the same high-level standards of conduct when conducting
all operations, we understand the FCA’s use of its enforcement powers in a proportionate
fashion in these instances.
Related questions: Q24, 25, 26
1.6

Handbook Review

The FCA note that some of the issues raised in the Mission CP may have implications for
its Handbook. To support this, the FCA is planning work (through a separate Call for
Evidence) to review its Handbook to identify changes that would clarify its rules. All firms
should use this opportunity to provide the FCA with feedback on areas of the Handbook
that have presented challenges in the past as well as arguing for a wider piece of work to
simplify and streamline a handbook which is (even to the FCA) increasingly unwieldy and
misunderstood. This should not be a piece of work which is rushed through but a proper
holistic review to ensure there are no unintended consequences from any changes. This
would entail a much longer review period in the region of years as opposed to months,
particularly given the interaction with Brexit and the forthcoming Repeal Bill.
It should be a key part of the FCA’s work to consider how advice can best be delivered
so as to be helpful as well as definitive for consumers and with the right incentives for
firms to deliver this without unreasonable fear of conduct issues.
End
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Dear Sirs,
Response to the FCA Mission

Thank you for the opportunity to provide feedback on the FCA Mission.

This submission is made by PricewaterhouseCoopers LLP (PwC), the UK member firm of the PwC
network. In the UK, PwC atidits and advises many regulated firms. This letter is not intended to
represent the views of our clients, but rather to identify and to comment on certain aspects of the
Mission which we believe to have particular significance.
The document as presented is useftil and generally based on sound principles. It provides some
additional clarity on the FCA’s role in some areas, although we believe that many of the FCA’s
stakeholders would welcome a more fundamental analysis going back to first principles. While the
underlying powers afforded to, and the statutory objectives set for the FCA have clearly not changed,
we feel that many stakeholders expected a more detailed analysis of the fCA’s interpretation of its
statutory objectives and an explanation of how the FDA’s strategy and operating model is designed to
meet those objectives.
Furthermore, we believe it’s important that the Mission and FCA Handbook fully reflect the challenges
and opportunities arising from the digital age, and would appreciate further consideration of how
digital products and services fit into the current regulatory regime. Many of the rules in COBS, for
example, date back to a time preceding the growth of finTech, and are based on assumptions and
concepts that may need to be reviewed and updated.
While we’re broadly supportive of the FCA’s stance on the matters discussed in the paper, we have
specific views on a number of the questions which are expressed in the attached annex.
We would be happy to discuss any of these issues in more detail with you.

David Kenmir
PricewaterhouseCoopers LLP

PricewaterhouseCoopers LU’, i Embankment Ptace, London WC2N 6RH
T: +44 (0)20 7583 5000, F: +44(q)2078224652, www.pwc.co.uk
PricewaterhouseCoopers LU’ is a limited liability partnership registered in England with registered number 0C303525. The registered office of PncewaterhouseCoopers
LLP is 1 Embankment Place, London WC2N 6RH PricewaterhouseCoopers LLP is authonsed and regulated by the Financial Services Authority for designated
investment business.

Specific questions:
Question 6

We agree in principle with the intervention framework. But greater clarity on why, when and how the
FCA believes each of the tools is likely to be deployed would be welcomed. We also think that the FCA
could explicitly articulate how its powers under the Senior Managers and Certification Regime
(SM&CR) will be operated in parallel with, or instead of, its powers over regulated firms and
competition powers.
Question 7

We believe that the critical factor in determining the success of the intervention framework is how
success will be measured, although the design of metrics to demonstrate success are likely to be
complex. An outcome which results in improved consumer trust, openness and transparency.
Question 9

We believe that the FCA may be missing some additional points on price discrimination: affordability
and customer behaviour. Certain products and services have been made so expensive to deliver that
they’re not affordable to the mass market notably retail investment advice. And some price
differentiation is driven by customer behaviour. Many products are priced in a way that correlates
with customerbehaviour e.g. the price of credit is partly based on credit ratings (which are driven by
customers’ behaviour), and the price of car insurance is partly based on customers’ driving behaviour.
—

While we welcome the FCA’s acknowledgement that some level of cross-subsidisation is inevitable, we
believe this could go further. Previously articulated support for lifetime pricing in insurance products,
or the explicit five-year cross-subsidisation rule for investment products in vertically integrated firms,
demonstrate the FCA’s view of the importance of commercial realities in regulated markets.
Cross-subsidy can, in some circumstances, have beneficial impacts on more vulnerable customers, in
effect providing them with greater access to financial services through cross-subsidisation within
firms from charges paid by more affluent customers. The combination of increased regulatory cost and
a regulatory focus on cross-subsidy could further reduce the viability of parts of the market, reducing
vulnerable people’s access to products and services.
Question ii

We agree with the FCA that a Duty of Care is not necessary to ensure well-functioning markets.
We are concerned that there is a risk that imposing a statutory Duty of Care on firms could
subsequently increase the duty placed on consumers in achieving an equilibrium.
Instead, we believe that under current requirements if you clearly define the roles and responsibilities
of market participants, and the stel)s which end customers are meant to take in responsibility for their
actions, you should be able to see a form of duty of care in practice today.
We also see no need for consumers to be able to bring civil claims based on an alleged breach of
Principle 6. The Financial Ombudsman Service provides a critical function, in allowing consumers
access to dispute resolution in a quicker, more cost effective way than through the courts, with a wider
interpretation of ‘fair and reasonable’ than could be secured in a court. The FOS is already able to
consider not only FCA rules, but FCA principles and appropriate industry-led guidance (such as the
use of the FISA code in PPI adjudications). It also has discretion to make awards based on what it
deems to be fair and reasonable in the circumstances.

The Mission was produced before additional measures were presented by the Ministry of Justice

proposing corporate liability for economic crime. The potential addition of this, together with
increased emphasis on individual accountability as a result of the SM&CR, will also help address this
is sue.
Should the FCA decide to proceed with the Duty of Care, we urge it to assess how it would have
changed the outcomes of recent regulatory issues such as PPI or other large scale redress schemes, as
we remain unclear how the Duty would have resulted in better consutier outcomes.
The FCA would also need to careftilly consider how firms would discharge their duty of care. We
caution that firms may turn to additional disclosure, which the FCA’s own research demonstrates can
be counterproductive.
Question

12

While in principle protecting vulnerable customers and those buying more complex products is
appropriate we are concerned by the potential unintended consequences of this approach.
firms often seek to minimise regulatoiy risk. An unintended consequence could be a ‘de-risking’ by
firms either choosing not to serve vulnerable customers, or stifling their willingness to innovate. This
could reduce access, choice or competition, which would exacerbate the vtilnerability of the very

groups the FCA wants to better protect. The additional regulatory’ burden of extra measures to protect
vulnerable customers and those buying complex products could also raise costs, which may make
services unaffordable to some people.
We also think the industry would benefit from further clarity on the difference between the emphasis
in the Mission on FCA’s role in ‘protecting vulnerable customers’ and the FCA’s historic focus on
ensuring that ‘firms protect vulnerable customers’.
Question

14

We support the approach taken by the FCA to redress schemes for issues outside its regulatory
perimeter. Given the scope of FCA’s powers set by Parliament under FSMA, a voluntary approach is
correct.
Question

15

In any large redress scheme, it will never be possible to meet all customers’ expectations. But redress
schemes can be complex, nuanced and require detailed analysis. The more a customer is clear about
the methodology of a review scheme, whether, how and why they will be due redress and the means of
calculating it, the more they’re likely to be happy. The FCA may wish to consider the way it discloses
this information to consumers at the start of any redress programme, to ensure it’s as clear as
possible.
We understand that the Mission’s reference to a lack of transparency particularly relates to the
interest rate hedging product review. That had particular characteristics that may have made
customers less happy: in some cases redress took the form of an alternative product, and the process
created by the FCA was slow as it required each and every outcome to be reviewed by an independent
reviewer.
Question

19

The FCA shouldot intervene where loss is driven by factors that are out oithe control of individual
firms, the industry as a whole or customers, or could not be reasonably foreseen by them. Such factors

may work in a customer’s favour, or against them, but they do not automatically mean that the sale of
a product at a particular point in time was unsuitable or inappropriate.
PwC
January 2017
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