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Introduction
The Consumer Council is an independent consumer organisation,
working to bring about change to benefit Northern Ireland’s (NI)
consumers. Our aim is to make the consumer voice heard and make it
count. We represent consumers in the areas of transport, postal
services, water and energy. We also have responsibility to educate
consumers on their rights and responsibilities and to equip them with
the skills they need to make good decisions about their money and
manage it wisely.
We have been working with Government and other stakeholders
including banks to ensure financial services and products are suitable for
consumers. Through partnership, we drive change and ensure
consumers are at the centre of policies and decisions.
Our corporate plan 2016-21 has similar objectives to the FCA’s mission in
relation to NI consumers. We seek to empower, represent and protect
consumers so they have access to the products and services that best
suit their needs.
Overview of the issues affecting NI consumers in the financial services
market
We have uncovered a range of issues in our research on NI consumers
that are particular to consumers here:
• 10% of NI consumers don’t have a current account. In GB it is 4%1.
• There are fewer bank brands with a branch network in NI than in
GB, leading to less choice.
• Some products are not available in the NI region only, particularly
insurance products.
• Switching bank accounts rate is low at 3%2 - products are not
sufficiently different to encourage moving accounts.
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• Nearly 30% of bank branches have closed since 2010. There are
more proposals to close branches. Consumers in rural areas and
the disabled are most affected3.
• The amount of illegal lending is largely unscripted and more
education on access to suitable regulated credit products is
needed4.
• Welfare reform has not reached NI yet. Universal credit is planned
to start in Autumn 2017.
• Nearly one in five consumers don’t have savings for a rainy day5. A
worry, when the Money Advice Service recommends having 3
month’s salary in savings to cover emergency situations.
• Disposable income is lower than in GB (£105 per week compared
to £201)6.
• The Competition and Markets Authority (CMA) has proposed the
removal of the NI Banking Order and will impose a new UK Wide
banking Order during 2017 -18. This brings significant changes to
how banking will be communicated to consumers in terms of
comparing products and using comparison scores to encourage
switching.
Main principles to protect consumers
The Consumer Council recommends four main principles to be taken
into consideration by the financial regulators to protect the interests of
consumers.
Clarity for consumers
The FCA does not appear to be an obvious ‘go to’ body for consumers
themselves. It may be beneficial to communicate its protection role
with consumers via firms in the same way the Financial Ombudsman
Service (FOS) does.
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A lack of competition in the market place has previously been raised as a
problem in NI. The FCA should focus on the issues outlined in the
Competition and Markets Authority’s (CMA) report on retail banking.
This should lead to better products, more choice and easier ways for
consumers compare and choose the most suitable products.
If the market conditions are sound, the work of the Consumer Council
would go further in equipping consumers with the skills and confidence
to be able to compare financial products and switch bank account.
The FCA has an objective to promote effective competition in
consumers’ interests. The CMA share some of the same enforcement
powers as the FCA in relation to financial services. This could cause
confusion for consumers trying to determine how they are represented
and who to contact should they wish to raise questions about
competition in local markets. More clarity on how the two bodies work
together would be useful in the mission statement.
A Robust and Flexible System
Much more work is needed to empower consumers to make informed
decisions.
Improvement in the transparency of information provided to consumers
on their services, charges, rights and responsibilities is key to ensuring
consumers can make informed choices.
Consumers can only take responsibility for their actions when they are
financially capable. They need to have all the relevant information to
make the decision, alongside the appropriate redress should things go
wrong.
The system must be robust enough to identify financial products or
behaviours that would cause consumer detriment before they actually
start to cause harm.
Regulation must also be flexible enough to respond urgently to
identified detriment and take necessary and appropriate actions. The
FCA must ensure that the interests of consumers are placed at the heart
of the conduct regulatory system and given the appropriate degree of
priority.

We believe that the FCA must conduct detailed supervision and testing
of all banks across the UK. More time is concentrated on the larger
banks which make up a large percentage of the UK market. This means
that not all banks operating in Northern Ireland receive the same robust
and persistent supervision.
Consumer Redress
We note that the FCA will be more likely to make arrangements for
providing redress if large numbers of consumers are affected. As the
number of NI consumers is lower, the threshold should be lower for this
to be triggered for products sold mainly in NI.
In its supervision role, if the FCA finds evidence that consumer detriment
has been caused either through poor communications or unsuitable
products they should compel firms to contact all consumers. Those who
have suffered detriment should be offered appropriate redress and
compensation. This should apply regardless of the volume of consumers
affected.
We have taken part in the debate on the FCA’s desire to impose a final
deadline for consumers to complain and claim compensation for the
mis-selling of PPI products. We firmly believe no deadline or end date
should be imposed. It is unfair to consumers who should be able to
speak up about negative experiences at any stage.
The right to complain and get compensation should always be available
to consumers for all financial products, with no time limit imposed.
More should be done to help consumers understand the role of FOS and
see how straightforward it is to submit a complaint. This would remove
consumers feeling the need to pay fees to claims management
companies for a task they have the skills and equipment to do
themselves directly with FOS.
The Financial Services Consumer Panel has drawn our attention to the
possibility of exploring the introduction of a ‘duty of care’ for firms. We
support this initiative in so far as it might strengthen consumers’ ability
to take action in the courts if there has been a breach of FCA rules or to
increase the use of class actions. If it would offer extra channels for

redress and prevent mis-selling and other poor behaviours towards
consumers it is worth exploration.
We would like more information on the FCA’s Risk Appetite Framework
and how NI firms are categorised according to risk, as they make up a
small share of the overall UK banking market but certain market events
whilst small in the overall UK market, could have a disproportionate
effect on Northern Ireland. For example NI has 2.8%7 of the UK
population but 52% of the UK Credit Union market by assets8. We are
particularly concerned about consumers on a low income. We would
also ask that FCA Supervisors seek to intervene at an earlier stage when
there is compound detriment caused by consumption of unsuitable
products by consumers on a low income.
Treatment of Vulnerable Consumers and Improving Competition
We welcome a flexible approach to protect vulnerable consumers,
particularly those on a low income. When things go wrong with
managing financial products, this can mean the difference of being able
provide essential items like food and a warm home or going without.
• NI Consumers on a low income are less likely to have savings for a
rainy day (23% compared to an average of 18%). Should anything go
wrong with current accounts or personal loans, they have very little
to fall back on.
• Disabled consumers are more likely to be affected a lot by bank
branch closures. (31% compared to an average of 18%)
There are many examples of ‘vulnerable consumers’ of financial
products. For example, those who have low financial capability and
don’t have the skills to shop around for suitable products or complain,
those who are in negative equity or who don’t meet the new eligibility
criteria to access a lower rate mortgage or those with an interest-only
mortgage who cannot now afford to pay off the capital.
Average disposable income in NI is low (£105 per week). Therefore any
financial detriment caused to consumers on a low income can
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disproportionately affect how they manage to pay for essential items
like providing heat and food in their households.
In cases where consumers affected are considered to be vulnerable or
have fewer options to switch, the FCA should have lower thresholds for
intervention to give higher levels of protection.

Future work with the Consumer Insight Team
The Consumer Council will continue to represent the interests of NI
consumers and keep in contact with the Consumer Insight section of the
FCA. We appreciate the work that has been done by the Consumer
Insight team in building relationships with us. This gives us one main
point of contact with whom we have been able to raise a number of
different issues that will help to improve services for NI consumers. We
will use this as a route to raise any issues that are causing consumer
detriment here. We will continue to attend the Consumer Network
meetings to ensure we have an input into future policy that affects
consumers.
We are also a designated supercomplaint body and will exercise this
power if deemed necessary. We will continue to work with banks,
insurance providers and other financial institutions in NI to ensure that
consumers have access to suitable products.

If you have any queries please contact Maeve Holly, Senior Consumer
Policy Officer on 028 9025 1617 or
maeve.holly@consumercouncil.org.uk

Floor 3
Seatem House
28-32 Alfred Street
Belfast
BT2 8EN

Freephone:
Switchboard:
Fax:
E-mail:
Website:

0800 121 6022
028 9025 1600
028 9025 1663
info@consumercouncil.org.uk
www.consumercouncil.org.uk

Financial Conduct Authority (FCA) Future Mission
Response from the Consumer Finance Association
Introduction
The Consumer Finance Association (CFA) is the principal trade association representing the interests
of major online and store-based short and medium-term lending businesses operating in the UK.
The CFA is pleased to have the opportunity to respond to the Financial Conduct Authority (FCA)
consultation on the FCA Future Mission.
Key points
Market definition – Throughout the document the FCA refers to markets. For the FCA Future Mission
to be effective, it is essential that the market is properly defined. It is also important that markets
are not defined too narrowly. In the past the FCA has focused on small parts of larger markets, such
as short-term lending which is around 1% of the consumer credit market, and increased the risk of
any issues simply shifting elsewhere in the wider market, otherwise known as the ‘waterbed’ effect.
The CFA believes the FCA should focus its regulatory efforts on the broadest possible market
wherever possible. This approach should help to ensure consistent regulation and consistent
outcomes for consumers as well as reducing the opportunities for unscrupulous firms to ‘game’ the
system.
Balance of risk responsibility between firms and consumers – Throughout the Mission, the FCA
needs to ensure that there is a balanced approach to risk responsibility. A balanced approach would
include acceptance that customers should be allowed to make informed choices and take
responsibility for them alongside the responsibilities of regulated firms.
Supervision risk – Focusing on the largest firms mitigates market risk associated with conduct failure.
However the likelihood of conduct risk crystallising at a customer level is concentrated around those
small firms that have not been subject to close scrutiny by the FCA and lack the resources to identify
and manage the risk.
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Responses to specific questions
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
The CFA believes the FCA definition of a well-functioning market is incomplete. The main focus
appears to be on price competition. But many other things contribute to a well-functioning market
including:
· ease of market entry and exit;
· absence of significant monopoly power; information available widely; and
· achievement of public interest objectives.
· Consumer choice through diversification of products
A well-functioning market is necessary to ensure that efficiency, innovation and consumer
protection are achieved.
Other factors the FCA should consider in defining a well-functioning market include:
·
·
·

consumer choice and access to the products consumers want and need;
consistency of regulation across wider markets; and
the influence of quasi-monopoly power, such as banks, on the wider financial services
sector, particularly on innovation and competition. For example, through restricting the
availability of banking or payment services.

The CFA believes the FCA should also consider the impact of other organisations, such as the
Financial Ombudsman Service (FOS) or the Information Commissioner’s Office (ICO), on the
functioning of markets. The FCA needs to take full responsibility for the markets it regulates and
ensure the rules applied are those set by the FCA, not by another body. While the FCA approach to
regulation may be aimed at enabling well-functioning markets, the FOS approach to complaints can
result in de-facto regulation on parts of a market and is likely to have an impact on how the market
functions. An example of this is how the market for short-term loans has been affected by FOS
decisions on complaints about the affordability of loans, while the FCA is considering its position on
affordability. Action by the ICO on data protection issues, particularly where the action is
concentrated in a particular market, may also cut across FCA regulation.
The FCA Future Mission is being developed at a critical juncture in the evolution of financial services.
Regulatory freedoms in e-commerce and the growth of global markets has opened up new
opportunities for consumerism. There is a huge range of goods and services available to consumers
via online markets. The advent of web-based alternative finance has also increased the options for
financing purchases.
At the same time, the gig economy has led to a culture of short termism, particularly among
millennials. Young consumers with thin credit files have no realistic ambition of home ownership and
are averse to committing themselves to mainstream long-term credit products offered through
traditional channels or non-intuitive websites.
The next generation of consumers is shaping the financial services markets of the future and
alternative finance providers are listening and learning. The challenge for the FCA is to understand
that this emerging market will quickly reach a critical mass and ensure that it has the appropriate
regulatory framework in place. This may take a very different form to the regulation that currently
controls traditional financial services markets.
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Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
The CFA welcomes the FCA acknowledgement that a well-functioning market is not one where
customers are always protected from losses. A regulator cannot regulate for changes in customer
circumstances or customers who make decisions based on their own individual biases. Regulation
should not be focused on trying to protect every single consumer in every single situation and it is
important that, as a basis for regulation, the regulator does not over react to external pressures and
pursue a utopian position where no customer ever loses.
Q3: Do you think we have got the balance right between individual consumer due diligence and
the regulator’s role in enforcing market discipline?
The FCA needs to ensure that there is a balanced approach to risk responsibility. It is important that
the regulatory framework is built in a way that allows customers to make informed choices and take
responsibility for them alongside the responsibilities of regulated firms for customers. The CFA
believes the concept of consumer responsibility should be emphasized and made clear to consumers
and consumer advocates. Whatever regulation is in place, consumers have to make their own
decisions and accept the outcome (mea culpa).
The regulator cannot regulate customer behaviour. It is the regulator's role to ensure that customers
have clear information in order to make informed decisions and are not misled by firms or purposely
put at a disadvantage. As such it is right that the focus of the FCA is on the conduct of regulated
firms.
Q4: Do you think the distinction we make between wholesale and retail markets is right? If not,
can you tell us why and what other factors you believe we should consider?
N/A
Q5: Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?
The CFA believes the FCA should focus on measuring outcomes across the whole of a market. It is
essential that the market is properly identified and that markets are not defined too narrowly.
In the past the FCA has focused on small parts of larger markets, such as short-term lending which is
less than 1% of the consumer credit market. This has increased the risk of any detriment being
shifted elsewhere in the wider market, a risk correctly identified by the FCA in the Review of High
Cost Credit as the ‘waterbed’ effect. Effective regulation addresses issues without simply displacing
the problem and it is therefore right that the FCA looks at the impact of regulatory change, and the
‘waterbed’ effect, as part of the process of measuring effectiveness.
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Q6: Do you think our intervention framework is the correct one?
The CFA welcomes the FCA acknowledgement that it has the power to tackle unregulated activity by
regulated firms. The CFA agrees that working with firms is likely to be the most effective approach. It
is important that the FCA understands how firms are working, and how an issue has come about,
before proposing an intervention. It is particularly important that the FCA seeks to understand
whether issues have arisen as a result of lack of knowledge of, or confusion about, FCA rules and
requirements or whether firms are simply ignoring rules or trying to subvert them.
The CFA believes it is particularly important that the FCA works consistently with firms of different
sizes in the same sector. Focusing on the largest firms mitigates market risk associated with conduct
failure. However the likelihood of conduct risk crystallising at a customer level is concentrated
around those small firms that have been subject to a lower level of FCA scrutiny and lack the
resources to identify and manage the risk. The CFA does not believe there is any evidence to support
the FCA view that smaller firms do not require the same degree of supervision and scrutiny as larger
firms. In fact, smaller firms are likely to have fewer resources than larger firms and may not even be
aware of some FCA rules or initiatives. There is no halo effect associated with smaller firms.
A continuing FCA focus on larger firms is likely to continue to allow scope for poor behaviour from
other firms subject to far less FCA scrutiny. This could potentially result in customer detriment and
most certainly would undermine consumer confidence in the sector in general.
The FCA rightly uses benchmarks to assess the conduct and behaviour of firms when assessed
against their peers in the market. However there is a risk that basing benchmarks on the largest
firms will result in a benchmark that is not appropriate for and/or achievable by smaller firms.
Q7: Do you think the way we interpret our objective to protect and enhance the integrity of the
UK financial system is appropriate? Are there other aspects you think we should include?
N/A
Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
The CFA believes the FCA has a duty to consider the impact of its regulatory interventions on people
who are excluded from the market as a result. This is encompassed in the FCA's duty to consider
access to financial services. For example, the FCA estimated that some 250,000 people would be
excluded from accessing credit as a result of the price cap on HCSTC. In fact, according to
independent analysis the figure is closer to 600,000 people who cannot access short-term loans. The
CFA believes the FCA should consider what the impact is on these consumers and what action can be
taken to help the consumers affected.
In cases where the FCA identifies a broader issue that is clearly outside its remit, the FCA should
raise the issue with the relevant department or body. It is important that the FCA takes some action
wherever a potential issue is identified, whether it be to take direct action or alert another
organisation. If the FCA identifies a need for additional powers or responsibilities to enable it to take
action to reduce consumer detriment, this need should be raised with HM Treasury as a matter of
urgency.
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Q9: Is our understanding of the benefits and risks of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
Cross subsidy can be advantageous, with many consumer benefits, or detrimental to consumers.
However, the FCA appears to be focusing solely on the latter and the risk that cross subsidy may
take advantage of customers. The CFA believes the FCA should look at the full picture and consider
the balance of consumer benefit and detriment from different cross-subsidies.
The FCA also appears to be focused on switching and is interpreting low rates of switching as low
sensitivity to price. However consumers who may appear to be price insensitive could be driven by
other factors. In the HCSTC market, where there is no strong incentive for price competition, firms
compete on quality of customer service. Consequently, customer satisfaction levels exceed those in
any mainstream financial service sector. Switching accounts or providers may not be the solution
that all consumers want or need. In the same way that the FCA makes judgments about the
appropriateness of credit products, customers also make choices based on their own needs and
preferences.
Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
Greater individual responsibility shifts the playing field. It should not be the case that firms are
presumed to be guilty until proved innocent of wrongdoing. Nor should the FCA approach to firms
begin by assuming that firms are trying to take advantage of customers. After all, in most businesses
the greatest commercial reward comes from good customer service.
With the advent of digital communications, particularly social media, consumers have been
empowered to protect themselves from detrimental markets and, more importantly, warn others.
However, consumers are also adept at spotting new markets and new products. Only those that
meet the precise requirements of consumers survive and thrive. The FCA regulatory response should
start off as open-minded and free from assumptions about either products or customers. Customers
will benefit more from a regulatory response to an issue that develops solutions based on a detailed
understanding of both customers and firms.
Q11: Would a Duty of Care help ensure that financial markets function well?
The CFA does not believe that a specific duty of care would add anything to the current regulatory
regime in terms of consumer protection. The FCA already has principles for business in place,
including treating customers fairly.
Q12: Is our approach to offering consumers greater protection for more complex products the
right one?
It is right that consumers are given greater protection when they use complex products. However,
the CFA believes that the FCA needs to be clear about what it considers to be complex products. In
the past the FCA has treated some very simple products, such as short-term loans, as if they were
complex products. When defining complex products, the FCA should look at products from the
consumer point of view. The key things to understand are: how a product works; what a consumer
sees; the choices a consumer has to make; and the risk of consumers experiencing detriment as a
result of lack of transparency and lack of understanding about the product.
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Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
It is difficult for the FCA to draw distinctions between customers with greater or lesser capability. A
broad brush approach is not possible as a person’s capability depends on a range of factors including
their background and current personal and financial situation. For example, as the FCA
acknowledged in the Occasional Paper on Consumer Vulnerability1, vulnerability (which may reduce
capability) ‘is a fluid state that needs a flexible, tailored response’.
It is important that the FCA does not make sweeping assumptions, in particular the FCA should not
‘fall in to an ‘us and them’ mind set’. Many consumers on lower incomes are much better at
budgeting and managing their money than people on higher incomes. As such, making distinctions
on the basis of income is unlikely to be helpful.
The FCA also needs to consider the type of product where consumers are potentially more
vulnerable due to lack of capability. There is arguably more risk for consumers engaging with
investment products than credit products. It is not possible to judge or define consumers by the type
of credit product they choose to buy.
For example, customers who use HCSTC products are assumed to have a low socio-economic profile.
The evidence is that people using short-term loans have a mixed profile with a range of income
brackets and broad spectrum of financial circumstances. The average salary is £24,500 (compared
with a national average of £26,000). HCTSC users are more likely to be in full time work than the
national average and have a comparable level of education as the average person2. They may
accurately be defined as ‘just about managing’, which is a description that applies to the millions of
people who have not had pay rises in recent years and who face ever increasing costs of living.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right one?
Would more specific criteria help firms and consumers?
The CFA agrees with the proposed FCA approach to regulating firms outside the regulatory
perimeter. The CFA regularly sees issues with unlicensed online lenders, websites that are set up to
look like legitimate lenders, and CFA members report issues with other firms cold calling or sending
SMS messages consumers claiming to be representing legitimate lenders.
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A modern credit revolution: an analysis of the short-term credit market, SMF, 2016
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Q15: What more can we do to ensure consumers using redress schemes feel they are receiving the
appropriate level of personal attention?
The CFA believes it would be helpful for customers for the reason for the redress to be made clear,
including why customers are receiving the redress and the product(s) the redress relates to. This is
particularly important where a customer is being given redress for specific products that are a
subset of the products a consumer had with the firm. It can be confusing for consumers to be given
redress for some products but not others. For example, some short-term loan customers who have
been given redress for some of their loans have not understood why redress was not offered for
other loans.
In the interest of sustainability it is also important that firms are not subject to double jeopardy
costs. For example, firms ordered to make recompense to consumers should not be pursued by
individual or groups of claimants for further compensation through the complaints process or the
Financial Ombudsman Service.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?
It is right that the FCA intervenes at times in order to give vulnerable customers greater protection.
However, where the FCA is considering intervening to protect vulnerable consumers, it should also
consider the impact of that intervention on other customers. The FCA will not achieve its objectives
if, for example, it reduces access to credit for a large number of consumers. For example, following
the introduction of new regulations and the price cap on short-term loans, the CFA estimates that
around 600,000 previous short-term loan customers no longer have access to credit. This is a far
greater number of customers than the 250,000 customers the FCA originally predicted would be
affected and is likely to include some vulnerable consumers.
Perceived difficulties in accessing credit could also increase consumer vulnerability if consumers turn
to alternative sources of credit, which may be unsuitable for their needs and/or more expensive.
Consumer polling carried out by YouGov on behalf of the Social Market Foundation (SMF)3 found
that consumers perceive that short-term loans have become harder to access. Of the consumers
surveyed who had taken out a loan before 2015 but not afterwards, 16% had tried to get a loan but
were not accepted and 18% thought they would not qualify so chose not to apply.
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Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
The CFA agrees with some of the assumptions made by the FCA around disclosure. It is clear that
simply loading information on to consumers is not effective. However to date the FCA has not taken
a consistent approach across different products in the same market. For example, short-term
lenders are required to provide a summary of the costs of borrowing whereas other consumer credit
products do not have to provide the same information. The CFA believes a consistent approach
should be adopted across all consumer credit products.
Short-term lenders also have to provide a vast amount of information to consumers that is not
relevant to short-term loans, such as a representative APR. However the FCA also loads on
additional requirements, such as the requirement to display a risk warning. The risk warning was
introduced by the FCA prior to the introduction of the price cap on HCSTC and is arguably not
applicable in a price capped market. For example, lenders conduct robust affordability checks and
the customer can only ever be required to repay 100% of the value of the loan. Therefore, the
argument about short-term loans causing spirals of debt is no longer relevant.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?
The CFA believes more thought needs to be given to potential regulatory interventions before they
are made, for example considering the impact of those customers who might be excluded from the
market as a result of regulatory intervention. Intervening in one small sector, such as HCSTC, could
simply shift the demand to more detrimental products and consumers excluded from HCSTC could
suffer as a result.
In circumstances where the FCA wants to take a more interventionist approach, it should work
closely with firms in that market. This will ensure that any decisions about intervention are wellinformed and based on a sound understanding of the issue and the potential impact on customers.
Firms know their customers far better than the regulator. The FCA should not make assumptions
about customers, particularly about how customers will respond to particular approaches in
communication.
The CFA believes that working with firms to test approaches with actual customers is the best way to
find out what really works. This approach is likely to be much more effective than working with a
random group of people selected to be representative of the general public but who may never use
the product in question. The challenge for the FCA is to balance increasing requirements for
disclosure with the cost burden on firms that is ultimately borne by customers.
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?
The CFA welcomes the FCA's proposed approach to deciding when to intervene. It is important that
both firms and customers understand how the FCA makes decisions about interventions.
Assessing potential harm is an important first step but the FCA needs to be transparent about both
the reasons it believes there is potential harm and what form the harm takes. Potential harm must
be more than concern about a product based on lack of knowledge of that product or its customers,
or political pressure to take action in a particular market.
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Q20: Are there any other factors we ought to consider when deciding whether to intervene?
In deciding whether to intervene, the FCA also needs to consider potential impacts elsewhere. For
example, as the FCA notes, intervention in a small part of a market can simply move an issue to
another part of the market, the 'waterbed effect'. In the case of short-term lending, when the price
cap was being designed the regulator was advised that the market was moving to an instalment loan
product so the price cap would not be fit for purpose. This has been the case with very few lenders
offering a single-payment loan. Consequently, a price cap exists that divides the high-cost credit
market based on a product that is almost obsolete but that dictates the regulatory framework.
Q21: What more do you think we could do to improve our communication about our
interventions?
The CFA welcomes the FCA proposals on communications around interventions. It is important that
both consumers and firms understand the FCA approach to intervention.
The CFA believes the FCA should continually review its approach around interventions and make
changes if necessary. For example, if common recurring questions are identified it would be helpful
to include this information in any initial communication.
Q22: Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?
It is also important for the FCA to allow sufficient time for consultation and be open to meeting
interested parties to discuss proposals, both before and during formal consultation. The CFA
believes it is most important for these discussions to take place before consultation i.e. during the
development of proposals. The FCA benefits from drawing on the expertise of firms and consumers
to help develop workable and beneficial proposals.
Q23: Do you think it is our role to encourage innovation?
The CFA believes it is the FCA's role to ensure there are no regulatory barriers to innovation that
could benefit consumers and the market more generally. In this sense it is the FCA's role to
encourage innovation.
There will always be risks attached to innovation and it is important that the FCA accepts this. The
FCA needs to be clear about its risk appetite around innovation and ensure innovation is not stifled
by an overly cautious approach to risk.
Q24: Do you think our approach to firm failure is appropriate?
It is important that firms that do fail do so in an orderly manner and that customers and other firms
are provided with the necessary information in a timely way. This is particularly important when a
debt management company leaves the market. In this case, customers need to know where they can
go for help and advice and creditors need to be aware that customers of debt management firms
leaving the market could need extra help.
Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?
It is not clear what the FCA means by 'more formal discussions'. The FCA needs to be more explicit
about exactly what it envisages with regard to more formal discussions.
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Q26: Do you think that private warnings are consistent with our desire to be more transparent?
It is important that private warnings are just that. There is a risk that making private warnings public
will be interpreted as meaning that there has been wrongdoing. If the FCA wants to be more
transparent, there is an option for the FCA to publish summaries of issues addressed using private
warnings without necessarily naming the firm.

Consumer Finance Association
January 2017
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The Chartered Banker Institute
Response to
FCA Mission Statement
Introduction
We welcome the FCA’s consultation on its Future Mission and would agree with
others in noting that the fact this is open to consultation is very positive. In response,
we have provided some general thoughts, and only comment specifically on those
questions which fall within the Institute’s expertise and on which we are expected by
our members to comment.
Information about the background and ongoing work of our Institute can be found in
the Appendix to this response.
General Comments
We are supportive of the FCA’s approach which will focus its resources on those
areas of the sector which require most protection and monitoring. We agree with the
view that, in ensuring markets work well, this does not and cannot mean the
creation of a perfect market where nothing goes wrong. To this end, we would echo
the views of the Association for Financial Markets in Europe (AFME) 1 that the ‘FCA
should be independent of political pressure and should exercise its supervisory
judgement and its enforcement decisions on the basis of the rules and principles
and market practice at the time of the relevant transaction’. We have made
supportive statements on this latter point previously, and specifically in our
responses to the recent consultations on the Senior Manager and Certification
Regime (SMCR)2.
Chapter 5 of the Mission references the 8 key principles of good regulation. We take
this opportunity to reflect on the 7th principle:
 Openness and disclosure. The desirability of publishing relevant market
information about regulated persons, with appropriate safeguards, or
requiring them to do so.
Whilst we understand in this context ‘person’ refers to firms, taking a wider
interpretation we consider it important in supporting this principle that regulators
consider sharing relevant information with professional bodies to aid them in
upholding higher levels of individual accountability and conduct. Furthermore, we
believe that a single register of professionals would underpin such appropriate
safeguards but, for bodies such as ours to implement this effectively this will require
regulator [not necessarily regulatory] support in principle, to ensure full market
participation.
We acknowledge the complexities of the relationship referenced throughout the
Mission, and most specifically under Charter 7. We note the FCA’s reference to the
1

www.afme.eu/globalassets/downloads/consultation-responses/afme-cmp-20170110-fca-missionstatement-v4clean.pdf
2
http://www.charteredbanker.com/knowledgehub/policy--research/
Chartered Banker Institute Drumsheugh House 38b Drumsheugh Gardens Edinburgh EH3 7SW
t: +44(0)131 473 7777 f: +44(0)131 473 7788 e:info@charteredbanker.com w:www.charteredbanker.com
Registered Scottish Charity: The Chartered Institute of Bankers in Scotland (CIOBS) – Reg. No.:SC013927

medical profession and would respond that, as in medicine and other professions,
professional bodies, such as ours, can and do provide a framework for individuals
operating within regulated parameters supported by codes of conduct that are
designed to stress the requirements for a high quality of ethical service. The
regulators could do more to help us monitor this, for example, by sharing valuable
evidence where there are breaches so that we too may sanction members who
have failed to meet the high standards expected. For example, post qualification all
Chartered Bankers and the great majority of the Institute’s members must satisfy the
Institute’s Continuing Professional Development (CPD) requirements (35 hours with
at least 5 hours dedicated to professionalism and ethics as befits our Royal Charter,
to continue to use the “Chartered Banker” designation.3
Specific Responses
Q10. Does increased individual responsibility increase the need and scope for
a greater and more innovative regulatory response?
We believe it is more the case that increased individual responsibility will inevitably
create, as has already been the case, new demands on the products and services
offered by providers. It is for this which the regulator must be adequately prepared.
It also increases the need and scope for greater professional capability and
competence. For our part, we continue to ensure our members are kept informed
and updated with the knowledge and skills required to sustain the high professional
standards we expect of them in providing a customer-focused ethical service.
Q11. Would a Duty of Care help ensure that financial markets function well?
The current principles provide the framework for a greater degree of scrutiny in the
sector. We would observe that many professionals have a duty of care, either
explicit, or implicit, and the requirements set out in our Chartered Banker Code4
establish a similar duty for bankers, albeit not on a statutory basis. This supports
and goes beyond regulatory requirements, including accountability, whistleblowing,
and TCF. However, we would welcome greater acknowledgement and support from
the regulator for the role professional bodies can, and do play in helping individuals
and their employers underpin these existing principles, through professional
membership, professional standards and continuing professional development. We
believe this could help the FCA in achieving its stated objectives and support the
outcomes the Financial Services Consumer Panel (FSCP)5 is seeking.

3

http://www.charteredbanker.com/filemanager/root/site_assets/brochures_2013_pdfs/cpd_brochure_18
537.pdf
4
http://www.charteredbanker.com/filemanager/root/site_assets/governance/the_chartered_banker_code
_of_professional_conduct_47494.pdf
5
The Financial Service Consumer Panel Position Paper: A Duty of Care for Financial Service
Providers: https://www.fs-cp.org.uk/sites/default/files/duty_of_care_briefing_-_jan_2017.pdf
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Q.16 Is our approach to giving vulnerable consumers greater levels of
protection the right one?
As we have commented previously [in our response to CP 16/246] careful thought is
needed on the part of the regulator and the sector when considering the appropriate
balance between business volume, healthy competition and ethical considerations.
It is therefore important that any regulatory approach aimed at protecting the needs
and interests of vulnerable consumers ensures that firms and individuals are
working within appropriately regulated parameters supported by codes of conduct
that are designed to stress the requirements for a high quality of ethical service.
Q. 17 Is our approach to the effectiveness of disclosure based on the right
assumption?
When considering the issues raised regarding disclosure, we would again support
the thoughts of AFME1 that there is certainly a case for more useful disclosure not
simply more.
Q23: Do you think it is our role to encourage innovation?
We do not agree that the role of the FCA should be to encourage innovation but
rather to support the development of innovation where that is consistent with the
FCA’s aims and objectives. We believe the efforts being made via Project Innovate
and the Regulatory Sandbox are evidence of this approach. They provide safe
environments to test, for example, new products, and in this way, support the FCA
in its objective to protect consumers and provide some safeguards against the
unintended consequences of innovation, however well meaning.
Q25: Do you think more formal discussions with firms about lessons learned
will help improve regulatory outcomes?
We are supportive of all such open communication which can only serve to improve
regulatory outcomes. In mentioning open communication, we again take this
opportunity to highlight the challenges faced by professional bodies under the
current framework, where it remains difficult in some circumstances to discipline
members as we do not have investigatory powers. With the move to evidencing a
‘duty of responsibility’, we ask that the FCA gives some consideration as to how
professional bodies might be engaged in this process in order that we too may
sanction members who have failed to meet the high standards expected. To be
clear, we are not seeking any statutory powers but rather a much closer working
relationship with regulators to raise and maintain standards of professionalism
across the sector. We would welcome the opportunity to discuss our thoughts on
this matter with the FCA.

6

http://www.charteredbanker.com/utilities/document-summary.html?id=F7DBF721-16F7-4D5E896BB43CAFF258AC
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APPENDIX 1

Institute Background
1. The Chartered Banker Institute (“the Institute”) is the oldest professional
banking institute in the world. The Institute was founded in 1875, operates in
all UK nations, and has a significant and growing international presence. The
Institute has driven an agenda of ethical professionalism throughout its
existence; promoting professional standards for bankers, providing
professional qualifications for retail, commercial and private bankers in the UK
and overseas, and offering professional membership to qualified individuals.
2. The Institute received Royal Charters of incorporation in 1976 and 1991. In
2000, approval was received from the Privy Council to award the “Chartered
Banker” professional designation to individuals meeting the Institute’s highest
standards and qualification requirements for ethical, professional and
technical competence. The Chartered Banker Institute is the only body able to
award this title. For an individual to become a Chartered Banker requires
Masters-level study of modules in: (a) contemporary issues in banking, (b)
credit & lending, and (c) risk management, plus a choice of elective modules
in subjects including retail banking, corporate banking and private banking. All
students must also complete a Masters-level module in Professional Ethics
and Regulation. Qualifications are offered by the Institute itself, as well as by
a range of university partners.
3. Post qualification, all Chartered Bankers and the great majority of the
Institute’s members must satisfy the Institute’s Continuing Professional
Development (CPD) requirements, including mandatory annual ethics
refresher training, to continue to use the “Chartered Banker” designation.
4. In addition to the flagship Chartered Banker qualification, the Institute offers a
wide range of professional banking and regulatory qualifications, to support
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individuals at all career levels, all of which involve study of professional
ethics.
5. The Institute currently has over 30,000 members. In addition, over the past 5
years, a further 28,000 individuals have participated in a training programme
delivered by an employer, university, college or other training provider,
accredited by the Institute against our professional and qualifications
standards, and providing a pathway to achieving a professional qualification
awarded by the Institute.
6. The Institute works with a very wide range of education partners, including
universities, colleges, other professional bodies, and training providers to
support the initial and continuing professional development of bankers. This
includes a wide range of UK university degree partnerships (including the
unique Chartered Banker MBA, with Bangor University) and
apprenticeship/higher apprenticeship programmes (the Institute has recently
become one of a relatively small and select group of professional bodies to be
granted End Point Assessment (EPA) status for apprenticeships in England).
We also work with banks themselves, and their chosen learning partners, to
develop, implement and accredit training programmes aligned to the
Chartered Banker framework, creating pathways to professionalism linked to
banks’ own employee journeys.
7. Internationally, the Institute’s impact and influence is growing, with
partnerships with professional bodies in the Bahamas, Hong Kong, Ireland,
Malaysia, Malta and Pakistan. Nearly 400 emerging banking leaders from 49
countries are currently studying on the Chartered Banker MBA programme
(offered in partnership with Bangor University). In Malaysia, more than 1,000
individuals are currently studying to become Chartered Bankers, and seven
bank CEOs became the first Malaysian Chartered Bankers in November 2015
with strong support from Bank Negara (Malaysian Central Bank). The first
500 students to gain the Professional Banker Certificate (China) qualified in
2016, via the Institute’s partnership with the training division of the People’s
Bank of China.
8. Young Banker of the Year Award - In 1989, the Institute established the
Young Banker of the Year competition, and this continues to be the highlight
of the Institute’s annual event calendar. The competition seeks to highlight
the contribution of one individual with the potential to lead positive, customerfocused change, as judged by a distinguished panel of industry figures,
chaired by the Lord Mayor of London, and plays an important role in
promoting a revitalised banking profession by recognising the qualities of
young bankers, who through their ideas and actions can help to improve the
reputation of the industry.
9. See www.charteredbanker.com for more information on the Institute and its
activities.
10. In 2008, the Institute began work leading to the launch of the Chartered
Banker Professional Standards Board (CB:PSB) in October 2011, chaired by
Lady Susan Rice. The CB:PSB is a unique initiative, led by 9 UK banks7 and
7

CB:PSB members are Barclays, Clydesdale & Yorkshire Banks, HSBC, Sainsbury’s Bank, Santander UK, RBS,
Tesco Bank, United Trust Bank and Virgin Money; covering over 300,000 individuals in the UK employed by CB:PSB
firms.
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the Chartered Banker Institute, to enhance and sustain professional and
ethical standards in banking in the UK. The CB:PSB develops and, through its
member banks, implements professional standards (standards of conduct and
expertise) for individual bankers which will contribute to the restoration of
public trust and confidence and promote a culture of professionalism in the
banking sector.
11. In October 2011, the CB:PSB published the Chartered Banker Code of
Professional Conduct, to which all member banks subscribe, and which
encompasses approximately 70% of the UK banking workforce. In July 2012,
the CB:PSB launched its first standard, the Foundation Standard for
Professional Bankers (the Foundation Standard). Nearly 250,000 bankers,
including 173,986 in the UK, achieved the Foundation Standard in 20158. As
well as increasing the numbers who achieved the Foundation Standard, some
CB:PSB firms have started working towards the Leadership Standard
(CB:PSB’s second standard launched in 2015) and expect a number of senior
individuals to meet this exacting standard in 2017.
12. The CB:PSB works closely with regulators, and also with the Banking
Standards Board (BSB). The BSB’s mission is the development, promotion
and encouragement of professional high professional standards in the
banking sector, with a focus on institutions. The CB:PSB focuses on
professional standards for individuals.
See www.cbpsb.org for more information on the CB:PSB and its professional
standards.

8

CB:PSB Annual Progress Report 2016: http://www.cbpsb.org/publications/progress-report-2016.html
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Our future mission
CAP’s official response to
FCA’s Mission consultation
October 2016

Lifting people out of debt and poverty

CAP’s official response to the Financial Conduct Authority 2016/17 Mission Statement – Oct 16

Christians Against Poverty (CAP) welcomes the opportunity to
respond to the Financial Conduct Authority’s (FCA)’s Mission. We
hope our contribution will help inform the FCA’s Business Plan for
2017/18 and support the FCA in their objective to protect consumers
within the financial services industry.
CAP has over 20 years of experience helping those struggling with
unmanageable debt to become debt free through our free face-toface debt management service. In recent years CAP has also launched
three new services to help tackle the causes of debt; CAP Job Clubs
tackling unemployment, the CAP Money Course providing financial
education and CAP Release Groups to help people address life-controlling dependencies.
This experience gives us specific insight into issues of vulnerability and consumer capability,
which we have drawn on to inform our consultation response.
We want to show our support for the FCA’s desire to protect and enhance the integrity of
the UK financial system, and commend the strong focus in the Mission on vulnerable
consumers. As recognised in the document, the FCA has a broad remit that overlaps with
many public policy issues. We recognise the valuable role the FCA does and should play in
shaping the response to these issues where appropriate. There are, however, two areas in
particular that we wish to highlight, priority debts and utilities and telecommunications
industries. These are interlinked with FCA regulated activities and more attention from the
FCA would be valuable.
We value the increased level of consumer protection established through the FCA’s
interventions, such as in the high-cost short-term credit (HCSTC) market. The Mission also
recognised that offering protection to vulnerable consumers should be high priority and we
welcome this notion. In particular we side with the suggestion that often ‘less is more’
regarding information, with effective communication being judged on consumer
understanding rather than disclosure itself. To an extent there should be individual
responsibility placed on consumers, particularly in less complex markets, however, we
suggest that the FCA should not overestimate the average consumers’ capabilities, especially
in complex markets. We believe that vulnerable consumers should be protected most of all
and we welcome the FCA’s evidence-based approach.
Concerning intervention, we appreciate the desire for transparency and acknowledge that
whilst we do not regard predictability as a key concern, publishing details of investigations
would prove advantageous. What is more, constructively sharing lessons learnt would
improve transparency and avoid any future misinterpretation of FCA regulation.
Finally, I would like to take this opportunity to thank the FCA for their commitment to
protecting consumers across UK financial services, and the debt advice sector. We look
forward to seeing the 2017/18 Business Plan in the near future and continuing to work with
the FCA to achieve positive outcomes for consumers.

Matt Barlow
UK Chief Executive
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‘Our future mission’

Answers to selected questions relevant to CAP’s experience as a free-to-client debt
management charity have been provided below.

Meeting our objectives
7. Do you think the way we interpret our objective to protect and enhance the integrity of
the UK financial system is appropriate? Are there other aspects you think we should
include?
At present CAP believes that the FCA’s interpretation of their objective to protect and
enhance the integrity of the financial system is appropriate. The FCA’s proactive approach
has led to the implementation of many improvements in the consumer finance industry
since its formation, and the oversight and guidance provided has improved the integrity and
level consumer protection within the UK financial system.
Part of this success is due to the breadth of the FCA’s remit. However, there are gaps that
CAP believes reduce the overall effectiveness of the FCA meeting their objectives, most
notably regulation of priority debts. Helping clients with priority debts is an integral part of
debt management services, and at times different regulations add complications. Both
priority and secondary debts contribute to financial difficulty, and a consumer’s financial
situation is impacted by their experience of these debts collectively. This suggestion is made
all the more pertinent considering that there has been a substantial increase in the average
level of priority debt of clients seeking help, this increased by 15% in 2015 compared to 2014
levels1. To ensure consistent levels of consumer protection and that efforts made to mitigate
detriment in the consumer credit market is not undermined by conduct of those outside of
FCA regulation, CAP would welcome priority and secondary debts being regulated by one
body.

Regulation and broader public policy – getting the balance right
8. Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
There is much overlap between the FCA’s regulatory responsibilities and broader policy
concerns, which makes a boundary difficult to identify. FCA regulation has a wider impact on
public policy issues, and at the same time many broader policy issues play out in the
financial industry. Two examples of this are the FCA’s work on access to financial services in
the financial exclusion space and problem debt.
The FCA has a responsibility for consumer wellbeing and as a result an awareness of where
this extends into broader public policy is important. The boundary drawn should allow the
FCA to provide insight, call for action, and support action being taken by others in areas
outside their remit. While taking action directly might not be appropriate, the FCA can play a
role in shaping public policy responses outside the limits of their remit. The FCA can add
value by commenting on conduct in other industries through sharing evidence to help
inform and steer action.
1
2

CAP (2016) 2015 Client Report www.capuk.org/clientreport15
To see the full report follow the link www.capuk.org/freedomreport
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In particular, CAP believes industries such as utilities and telecommunications, which
interact with debt management, could benefit from the FCA’s involvement in this way. For
example, by highlighting how the impact of collection strategies in these industries can risk
undermining the work already being done to reduce detriment to those in financial difficulty
by FCA-regulated consumer credit firms. There is benefit to partnering with the debt
management sector to improve consumer wellbeing.
9. Is our understanding of the benefits and risks of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
The benefits and risks of price discrimination and cross subsidy are a complex issue. At times
price discrimination and cross subsidy can enhance competition, provide benefits to select
consumers and allow for an increase in revenue. However, it can also cause detriment,
particularly to ‘naive’ consumers, as termed in the document. As a result, CAP agrees that
intervention needs to be taken with care, but the FCA should act where investigations show
that price discrimination is exploitative.
There is value in targeting consumers who are denoted as ‘naive’, to encourage them to
become ‘sophisticated’, in order to avoid the potentially harmful effects of price
discrimination and cross subsidy. CAP recently released The freedom report2 which
demonstrates that it is possible to build the financial capability and empower consumers to
avoid repeat problem debt.
However, it is important to consider when it is not ‘naivety’, that consumers are still, by their
nature, susceptible to harmful cross subsidy. Of particular concern to CAP is how price
discrimination and cross subsidy affects vulnerable consumers, who may lack the ability or
opportunity to seek better alternatives. Often the impact of crisis situations can reduce price
sensitivity, regardless of the consumers’ general level of financial capability.
CAP recognises the actions taken in the HCSTC market and recent proposals to help repeat
overdraft users to be positive examples of the FCA’s work in this area, and would welcome
continued effort in this space. Those who are especially vulnerable and experiencing
detriment should be top priority to protect, as well as considering the timing of intervention,
given the likelihood of low price sensitivity during crisis situations.

10. Does increased individual responsibility increase the need and scope for a greater and
more innovative regulatory response?
The appropriate level of reliance on individual responsibility differs across markets. In some
circumstances there can be too much dependency on individuals to be responsible for their
choices. CAP works with many vulnerable consumers who are often unable to make sound
financial decisions for a variety of reasons, such as learning disabilities, ill health or the
emotional and practical impacts of life events.
As well as products and policies designed for the ‘average consumer’ causing detriment to
those experiencing a temporary crisis or those with low financial capability, customers can
2

To see the full report follow the link www.capuk.org/freedomreport
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be at risk of exploitation from ‘nudges’ being used inappropriately to the consumer’s
detriment.
CAP agrees that individual responsibility where practical, given the complexity of the market,
has benefits, an innovative regulatory response is essential to mitigate the risks this brings.
The FCA should also ensure that when autonomy is placed on an individual that vulnerable
consumers are their upmost concern. In this context, CAP notes that the FCA’s emphasis on
an evidence based approach is commendable, and helps ensure the needs of real
consumers, as opposed to hypothetical scenarios, are considered.
11. Would a ‘duty of care’ help ensure that financial markets function well?
CAP agrees with the FCA’s judgement that a ‘duty of care’ would be unnecessary. The
important role in allowing consumers to raise individual complaints to the Financial
Ombudsman Service (FOS) and the FCA’s public facing mechanism for consumers to flag
issues is recognised. However, it is for the FCA to ensure that firms are meeting the rules and
this is not a role consumers should take on through the courts.
In addition, due to the nature of the principle-based regulation, it would be difficult for
consumers to get appropriate legal advice and to determine whether their claim is valid. This
combined with the burden of legal costs for smaller firms, means that a ‘duty of care’ could
cause unwarranted financial detriment to both firms and consumers. If a ‘duty of care’ was
created, it would have to be much more specific in order for court judgments to be practical.

Protecting consumers
12. Is our approach to offering consumers greater protection for more complex products
the right one?
CAP agrees that the FCA should offer consumers greater protection for more complex
products. The FCA should ensure communication is informative and that firms do not
exacerbate complexities in order to diminish consumer capability within markets.
Consumers have varying degrees of capabilities, therefore even simple products can prove
to be problematic for vulnerable consumers. There ought to be protection in place for
vulnerable consumers, regardless of the complexity of the product.
13. Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
CAP agrees that there is a distinction between the capabilities of consumers, and it is
important that the FCA protect those with lesser capability. CAP welcomes the decision to
aid less capable consumers to protect them from potential detriment. It is also important to
protect those that may possess greater capability but are faced with periods of crisis,
needing extra support.
There is a large contrast between the capabilities of one consumer and the capabilities of,
for example, a retail bank. A firm will always have more collective knowledge and expertise
than an individual, and therefore will be in a position to exploit even the most capable
consumer’s lack of capability, in order to sell services or products. As stated in section nine
5
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of the Mission statement, there are often unequal levels of information between users and
providers of financial services, known as informational asymmetry. Humans are not always
rational, as accepted in ‘nudge’ theory, nor do they always access all relevant information
and the FCA should not expect individuals to have unrealistic capabilities. As a result the
FCA should not purely differentiate consumers dependent on their capability, but take into
account other relevant factors to ensure that all consumers have an appropriate level of
protection for the context of the financial markets they are operating in.

Vulnerable consumers
16. Is our approach to giving vulnerable consumers greater levels of protection the right
one?
CAP supports the FCA’s view that vulnerable consumers should receive greater levels of
protection. CAP sees many cases of detriment caused to vulnerable consumers due to their
lack of capability, or a firm’s lack of flexibility. The FCA has taken positive steps to embed
concerns about fair treatment of vulnerable consumers into regulation, yet there is still a
need for more flexibility.
Supporting organisations whose purpose is to help vulnerable consumers should be
recognised as part of giving vulnerable consumers greater levels of protection. For instance,
when regulating not-for-profit free-to-client organisations with limited resources, without
reducing the expectation of compliance, the FCA should place more emphasis on playing a
supportive role to avoid detracting from the positive impact these organisations have on the
wellbeing of vulnerable consumers. This includes more support to implement changes
required by FCA regulations and flexibility to offer innovative initiatives that help and
protect the vulnerable consumers.
17. Is our approach to the effectiveness of disclosure based on the right assumptions?
Disclosure is crucial in helping consumers better understand the market, which is why it is
important that it is underpinned by many of the FCA’s existing rules. Disclosure, alongside
transparency, helps consumers apply market discipline, but CAP agrees that in many cases
‘less is more’ in regards to information.
Large amounts of information can overwhelm or intimidate consumers, causing negligence
of the terms and conditions of a product or service and choice paralysis. Vulnerable
consumers are especially susceptible to these problems, and as a result CAP has innovated
fresh ways to communicate more effectively with clients, through the use of videos, text
messaging, Plain English and friendly envelopes.
Standards for disclosure should be based on the consumer understanding, not simply the
information being provided. This in turn avoids moral hazards and market failure, allowing
for more efficient transactions and more sophisticated consumers. CAP welcomes the FCA’s
awareness that vulnerable consumers are at a higher risk of not gaining full disclosure, and
appreciate the readiness to intervene in markets where the disclosure and transparency
taking place is not adequately effective. The FCA’s awareness that ‘less is more’ and the
emphasis on smart communications is also valued, that said CAP would like to see this being
included in FCA rules.
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18. Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach
where conventional disclosure steps prove ineffective?
CAP agrees that after conventional disclosure steps prove ineffective, the FCA’s
‘interventionist’ approach is appropriate. The benefits of introducing new and alternative
ways of communicating with consumers should be embraced, as well as having a variety of
communication methods to cater for all abilities and preferences.
CAP understands the unpredictability of consumers, and is aware that often consumers do
not use official material or possess a long-term perspective. The use of ‘nudges’ and
‘defaults’ can be helpful in steering consumers onto the appropriate service or product, but
often it is not in the firm’s best financial interest to cut the cost for consumers. CAP
perceives a particular need for an ‘intervention’ in the markets where evidence shows
consumers do not take the cost of the product they are applying for into full account and
decision making is fuelled by other factors, such as a financial emergency. It is through
identifying the markets that are saturated with vulnerable consumers, such as high-cost
credit, and also instances where disclosure is not driving good outcomes for consumers, that
the FCA can best intervene and protect these vulnerable consumers.

When will we intervene?
19. Do you think our approach to deciding when to intervene will help make the FCA more
predictable?
CAP believes that the FCA should place a larger focus on transparency rather than
predictability, but agrees that publishing details of investigations would allow firms to gain a
better understanding of how to interpret FCA rules. Predictability and transparency will
allow firms to take pre-emptive actions to correct or avoid potential misconduct. As long as
the FCA clearly sets out expectations of what is required, firms will be better prepared to
work within FCA rules and have more confidence to take steps to improve procedures to the
benefit of consumers.
20. Are there any other factors we ought to consider when deciding whether to intervene?
It is clear that great care is taken by the FCA over a decision to intervene, and CAP supports
the four considerations laid out in chapter ten of the Mission. There are three other
considerations, which are not explicitly stated in the Mission that CAP believes are
important. CAP has, however, seen evidence of the FCA considering these concerns in past
interventions, for clarity it would be helpful for the FCA to explicitly state them.
Firstly, the FCA should consider the potential harm that may occur after intervention.
Deciding whether this would be disproportionately detrimental overall to a specific group of
consumers, taking into account consumers’, firms’ and markets’ responses to intervention. It
should also seek to identify whether the firm’s misconduct is intentional or a by-product of
the service or product provided. The last consideration should be how easily rectified the
issue is, and which route is least harmful to solve the misconduct.

7

CAP’s official response to the Financial Conduct Authority 2016/17 Mission Statement – Oct 16

21. What more do you think we could do to improve our communication about our
interventions?
CAP agree that an official warning would improve communication around interventions and
a set period to rectify the problem would give ownership to the firm in question and a
chance to alter behaviour or conduct. CAP also suggests that the FCA should participate in a
dialogue with the firm in question, to help understand the problem, as well as
communicating with other firms in the industry, allowing lessons to be learned, as a
collective learning procedure. This in turn would help the FCA to become more transparent
and the disclosure would allow for a greater understanding of the FCA rules.

Our approach to enforcement
25. Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
At present CAP is not fully aware of the discussions that take place with a firm during FCA
enforcement. However, CAP recognises the potential benefits of more discussions with firms
to help them understand what lessons can be learned. There is great benefit in sharing these
lessons across the industry to help avoid future misinterpretation, and this comes at minimal
cost.
26. Do you think that private warnings are consistent with our desire to be more
transparent?
CAP recognises the value of private warnings in order to reduce costs and time taken in
rectifying issues. This, however, does not encourage transparency, which CAP agrees is
another important consideration for the FCA. There is a balance to strike here, and
transparency should be improved without removing private warnings. There is value in
increasing the understanding across an industry of how to apply rules and lessons to be
learned from misconduct and misinterpretation by others. This could be done without
‘naming and shaming’ specific firms and instances, whilst retaining private warnings.
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Requests for further information

This response has been written by Kiri Saunders, External Affairs Team, Christians Against
Poverty (CAP), with contributions from:
Dawn Stobart, Director of External Affairs
David Maxfield, Head of Policy and Compliance
Stephen Bonfield, Debt Operations Process Manager
Rachel Gregory, External Affairs Analyst
Daniel Kelly, Creditor Relations Analyst
To discuss any queries and to request further information, please contact:
Kiri Saunders
External Relations Analyst
externalaffairs@capuk.org
01274 761985
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RESPONSE OF THE CHARTERED INSTITUTE OF CREDIT MANAGEMENT TO:
FINANCIAL CONDUCT AUTHORITY: OUR FUTURE MISSION
Q1

Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
Yes, we think that the definition covers all aspects of a well-functioning market. However
it needs to be clear that for the market to evolve at the pace that is being demanded by
consumers the definition needs to be flexible and able to change at speed. Historically, any
kind of amendment to regulation has been slow and behind the pace of industry – always
catching up and reigning in activity rather than setting a standard at the outset.

Q2

Do you think our approach to consume loss in well-functioning markets is
appropriate?
Yes, we think that it is important to recognise that there will be some loss, for the kind of
reasons outlined, and it is important that consumers are able to make their own, well
informed, choices.

Q3

Do you think we have got the balance right between individual consumer due
diligence and the regulator’s role in enforcing market discipline?
No. We think that the regulator’s role in enforcing market discipline restricts market
competition, creates complexity for the consumer (eg longer lead times, more documents
to read, face to face discussion required replacing self service).

Q4

Do you think the distinction we make between wholesale and retail markets is
right? If not, can you tell us why and what other factors you believe we should
consider?
Yes, we think that this is right but again we think that this definition needs to be able to
be adapted to keep pace with the market and the changes that happen.

Q5

Do you think the way we measure performance is meaningful?
criteria do you think are central to measuring our effectiveness?

What other

Yes, we think that the performance measures are meaningful, but also think that these
should be in proportion to the risk of the type of business otherwise there will be no room
for new enterprises.
Q6

Do you think our intervention framework is the correct one?
Yes, we think it identifies the type of harm and the associated risk to clearly align with the
operational objectives of the FCA. We think that using the six main diagnostic tools which
take into consideration market views from a number of different aspects are essential and
an improvement on previous interactions.

Q7

Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?
Yes, we think that the way the FCA interpret their objective to protect and enhance the
integrity of the UK financial system is appropriate.
You have clearly considered
vulnerability and provided guidelines around this, but there should be more formal
allowance for discretion at an organisational level for individual circumstances without the
organisation fearing for its licence.

Q8

Where to you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
It is our view that the FCA’s responsibility should be enforcing the public policies that are
set – it is essential that regulation doesn’t stifle the advances in technology that can make
services easier to access by an ageing population and a dynamic, younger market place.
We also think that it is important that we do not restrict our competitive edge as we exit
the EU. There are already more competitive services accessible in other countries that are
not restricted by regulation and individuals may reach out to these more, because the
products are more accessible, however with no protection.

Q9

Is our understanding of the benefits and risks of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
We think that the understanding of the benefits and risks are accurate and the approach
to intervention is fair.

Q10

Does increased individual responsibility increase the need and scope for a greater
and more innovative regulatory response?
No, we think it creates the need and scope for better education for individuals (in school
curriculums, better informed support and guidance for the aging population etc).

Q11

Would a Duty of Care help ensure that financial markets function well?
No. We agree that the FCA principles are rules in their own right and these include an
obligation on Firms to treat customers fairly, that are clearly defined.

Q12

Is our approach to offering consumers greater protection for more complex
products the right one?
We believe that the approach offers greater protection for more complex products, but
think that there are still un-intended consequences of this protection; longer lead times to
secure a product/service; overbearing administrative requirements for the Firm and
complicated administrative burdens for the consumer.
The focus remains on redress
rather than education and support and we think that this would make the difference to the
consumer.

Q13

Is our regulatory distinction between consumers with greater or lesser capability
appropriate?
Yes, it is appropriate to give greater protection to consumers with lesser capability and we
think that the regular consultation and market engagement is important to ensure the
definitions keep pace with the market.

Q14

Is our approach to redress schemes for issues outside our regulatory perimeter
the right one? Would more specific criteria help firms and consumers?
More specific criteria would help firms and consumers. Areas that are open to interpretation
will undoubtedly create confusion. Sometimes the guidance is too vague.

Q15

What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
From our experience, it is generally about the way in which the information is presented
to the consumer. Explaining in layman’s terms, keeping the consumer informed of
progress, setting expectations about timelines, communications that are personalised
rather than templates, total customer ownership with one point of contact all make a
difference to the customer experience.

Q16

Is our approach of giving more vulnerable consumers greater levels of protection
the right one?
Yes it is absolutely the right approach, but the regulatory needs to allow Firms to exercise
discretion, with appropriate evidence to support the decision, without fear of immediate
recourse as this means that some consumers who are vulnerable are then excluded from
products and services that they might otherwise have been able to take advantage of.

Q17

Is our approach to the effectiveness of disclosure based on the right
assumptions?
Yes. It is important that the FCA continues to recognise that consumers can and will ignore
information given to them at the time as they are more focused on their immediate
requirements. Ensuring appropriate and transparent marketing will continue to be even
more essential.

Q18

Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
Yes where there is evidence that there is harm being caused to consumers by the lack of
product transparency and conventional disclosure steps have been ineffective.

Q19

Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
No, because we think that the areas to be considered, set out in the document, will need
deeper investigation before a decision could be made and therefore would not be more
predictable.

Q20

Are there any other factors we ought to consider when deciding whether to
intervene?
No, we cannot think of any at this time.

Q21

What more do you think we could do to improve our communication about our
interventions?
We think that some of the more positive aspects of the impact of the interventions – why
did you think an intervention was necessary (this may make Firms consider the detail of
their services rather than trying to interpret the outcome); the communications tend to
focus on the fear element – what the fines were; what the outcomes where rather than
the reasons for the intervention in the first place.

Q22

Is there anything else in addition to the points set out above that it would be
helpful for us to communicate when consulting on new proposals?
No, we think it is comprehensive, well thought through and engaging. We would urge the
FCA to take account of the responses received and use them to inform and influence future
thinking and plans.
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•

reflects the combined ambition of the FCA and wider Government for a financial services market that is worldleading, certain, stable and accessible;

•

recognises the progress made by financial services firms and practitioners in working to get the best outcomes for
consumers; and

•

critically balances consumer needs and protection to maintain healthy market competition.

We agree that the FCA has a specific role to protect vulnerable customers, and whilst much focus of late has rightly been on
retirees at risk of financial scams following the introduction of the pension freedoms, we encourage a broader approach to
the issue of vulnerability in line with the FCA Occasional Paper No. 8.

About the Chartered Insurance Institute and Personal Finance Society
The Chartered Insurance Institute is the world's leading professional body for insurance and financial planning with
over 126,000 members in 150 countries. The CII’s Royal Charter remit is to secure and justify the confidence of the
public in the profession. We do this by promoting the highest standards of professionalism for technical knowledge,
client service, culture and ethical practice across the entire membership for the ultimate benefit of the public. We
support our members with achieving this goal through a wide programme of activities, including advocacy, good
practice guidance, Continuing Professional Development (CPD) events, publications and related tools.
The Personal Finance Society is the UK’s largest professional body for the personal finance sector, with 36,951
members including 5,303 Chartered Financial Planners 1. While this membership mainly constitutes individual
practitioners, including a significant share of the UK retail investment adviser population, the Society also
encompasses another 678 financial planning firms that have Corporate Chartered status. Our work includes the
provision of examinations (meeting ‘appropriate examination standards’ owned and maintained by the Financial
Conduct Authority), actively promoting ongoing learning such as structured CPD and as such were one of the first
issuers of Statements of Professional Standing under the FCA adviser professionalism regime.
As a professional body, the Chartered Insurance Institute including the Personal Finance Society recognises its
evolving role to influence the cultural as well as technical and ethical behaviours of our members.

1

All membership numbers as of 31 October 2016.
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Our overall views
We support this fundamental review of the FCA’s work going forward. Much has happened in the financial markets
since the regulator first came into being following the introduction of the Financial Services & Markets Act 2000. Even
since legal cut-over that created the current regulatory architecture in 2012, the market has undergone significant
change with more on the horizon; more importantly, there has been much new insight on how consumers behave with
financial products and services, including the impact of technology and new processes.
So this provides an opportunity to look more closely at how especially retail financial markets could best be
supervised and regulated in these circumstances. Intentions around increased transparency and accountability are
also welcome, as is the focus on proportionality rather than zero tolerance. We appreciate that the debate about
regulation can never be resolved as there can never be a right or wrong answer to many issues. However a more
consultative and less confrontational approach to the market will reap greater rewards as has been seen to be the
case in the past.
As a leading professional body in this sector, the CII including the Personal Finance Society is interested in securing
outcomes that best serve the public interest. These outcomes may manifest themselves in a variety of ways, including
financial professions better serving their customers, designing products and services that help customers get the
desired results, or developing new approaches that engage consumers who have not considered whole types of
products. On the other hand, complicated rules that pose unintended barriers or complications preventing customers
from accessing the intended products, or making it difficult to engage in markets are not ultimately in the public
interest.
We hope the FCA will take this opportunity to fully engage with the advice profession and consider fully criticisms and
perceived shortcomings, without which this new mission statement runs the risk of simply validating some sceptics’
concerns that it is just an expensive paper exercise. We believe this consultation and the subsequent full and open
consideration of all views across the market will help mitigate this risk.
Ensuring markets function well
As the overriding statutory objective set by Parliament, it is critical that the financial markets function well.
Experience of financial regulation over the years indicates that traditional economic indicators of a well-performing
market have not always resulted in a favourable outcome for consumers. We welcome that the FCA understands that
for markets to work effectively, there also has to be engaged consumers particularly on the demand side, firms and
employees following clear minimum standards, and well-judged timely regulation. The points made about users
“being able to take decisions based on those elements of price, quality and certainty of outcome that really matter to
them” are well made. However we would like this expanded to include mention that the products and services need to
be directed at the appropriate consumers.
For the financial services sector to function well in future, it will require stability in the institutional structure of
regulation, and combining competition powers, supervision and enforcement functions within the same organisation
allows for a coordinated approach to consumer protection. This said, this consultation and the FCA response to it
should look to address concerns, such as the Treasury Select Committee recently highlighting issues about the
perception of the enforcement function’s independence.
Regulation and broader public policy: getting the balance right
There are grey areas between financial regulation and other policy – for example, those aimed at protecting
vulnerable consumers. Whilst we agree that the FCA’s role is not to set public policy, some issues under the public
policy banner of cross-subsidy still need further exploration.
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For example, whilst we have not advocated any relaxation on the ban on commission, we still see scope for exploring
alternative structures to the payment of advice fees for people with straightforward needs as part of a wider response
to the advice gap. Regardless of individual issues such as this, we look to the FCA to identify and clarify where it feels
the Authority’s remit ends and other policymakers take over.
Protecting consumers and balancing consumer responsibility
As one of the three operational objectives designed to deliver well functioning markets, we appreciate the importance
of the question at the heart of the FCAs work, namely ‘do we protect all consumers to some equal degree all of the
time, or do we give more attention to more vulnerable consumers?’ In that regard we welcome the FCA raising the
concept of consumer responsibility. The topic has always a challenging one, and given all else that is ongoing in the
area of consumer protection and improved regulation combined with a renewed impetus for the profession to better
serve the public, we think the time might be right now to have a proper debate on it.
We note the current FCA focus on ‘the appropriate degree of protection for consumers’ (Our Future Mission, p.5) and
agree that what is appropriate will depend to a large extent on an individual’s capability. As such, we support specific
attention to more vulnerable customers, especially in a world where individuals are expected to take on more
responsibility for their financial wellbeing and scammers look to take advantage of this.
Good regulation is and will remain an important consumer service but we have a specific misgiving in terms of the
intended and unintended poor outcomes due to over-regulation, for example the extent to which this has been
partially responsible for the advice gap.
The regulator correctly highlights the challenges with retail financial markets that make the concept of consumer
responsibility a difficult one. Unlike in other markets, consumers face a fundamental information and expertise
asymmetry. This is made more difficult by the fact that many consumers will remain unaware of the effectiveness of
what they purchased until well into the life of the product; and for many retail investments, extricating from a poorly
chosen product in favour of a better one at that late stage is difficult if not detrimental. In these circumstances,
absent of the usual consumer law principles of information disclosure, fit for purpose and redress that are relevant for
other markets, a wholly unacceptable caveat emptor situation arises unless special treatment is given.
However we are concerned that the special treatment underpinning financial regulation over the past two decades
has moved towards the opposite extreme of caveat vendor. In response to these challenges exemplified in successive
mis-selling scandals over the years, regulation has become so risk averse that even following the rules can still invite
subsequent compensation if conditions or circumstances change.
Meanwhile there has been less reliance on consumers taking responsibility for their actions. Both the regulator and
the profession have been trying for years to better inform customers and make them aware of potential risks in the
most efficient ways, and enshrine this in conduct of business rules, combined with general principles such as treating
customers fairly. Yet all the evidence suggests that consumers do not read the materials provided or absorb the
warnings, suggesting that in some cases consumers are still buying products they do not fully understand. While
information disclosure is important in many aspects of retail financial services, repeated experiences over the last
decade or more have illustrated its shortcomings:
•

Information is meaningless without explanation: consumers have varying degrees of financial capability with which to
interpret the information and disclosure provided. So the efforts to ensure disclosure of various facts that the
regulator or sector think are pertinent or material are wasted on some consumers.

•

Consumers seem to be uninterested in the information: even vital data such as commission seems to be of limited
interest. The experience with the Key Facts Illustration material under the former mortgage conduct of business
rules serves as a case in point, where even the regulator itself concluded in a review of “an over-reliance on
written disclosure”.

The Chartered Insurance Institute and Personal Finance Society
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Serving the public and protecting consumers has become a compliance exercise, and in extreme cases this has even
diminished markets or made them even less accessible. Some firms have chosen to simply not accept the risk. Or
hedge that risk with extra requirements over and above the regulation, such as requiring customers to obtain
professional financial advice for more situations than are necessary.
So perversely the very process of protecting consumers from all eventualities has created more regulation, effectively
reduced their access, has brought about a less effective, and less confident market; the sum total of which is surely
against the public interest.
We are not in any way advocating a return to US-style caveat emptor for financial services, or any reduction of the
consumer protection provisions. Neither are we suggesting any insight or answers on what areas consumers must
exercise responsibility. Instead we simply propose that the FCA take this opportunity to begin a debate on how this
balance consumer responsibility could be struck.
We also believe that this is the right time to have this debate. In December 2008, the then Financial Services Authority
published a discussion paper on this topic 2, stemming from a recommendation of the National Audit Office on the
regulator:
“The FSA should identify the responsibilities it wants consumers to take on when interacting with the financial
services markets and how its financial capability programme, alongside other regulatory activity, will help to equip
consumers for these responsibilities. It is also important that the FSA, in consultation with stakeholders, begins in
good time to develop its strategic priorities and approach for financial capability beyond 2010-11.”
The discussion paper attracted considerable criticism at the time in part due to debates ongoing at the time about the
handling of the payment protection insurance debacle and the Retail Distribution Review that was at its peak. No
further action was taken by the FSA following the discussion paper.
However now, with the lessons learned from those and other initiatives, a newly revitalised regulator prepared to
consider new approaches to regulation could perhaps restart that debate. Much progress has been made in recent
years by both the regulator and the profession towards enhancing the consumer interest:
•

New initiatives led by the FCA to improve the way financial services are disclosed to consumers, including the use
of efficient disclosure documents and summary material; including form and content rules to ease comparability;

•

New insight on financial regulation towards protecting consumers with streamlined conduct of business rules, for
example understanding the limitations on the reliance of written disclosure and using behavioural psychology to
help consumers better comprehend what they read in the new disclosure material;

•

Efforts by the sector to make more transparent and meaningful the language and terminology used by the sector to
communicate with customers, such as the ABI’s initiative;

•

Initiatives led by the CII and Personal Finance Society to ensure more ethical conduct by professionals at all levels
in the financial services value chain; finally and perhaps most importantly

•

Efforts led by the Treasury and Department for Work & Pensions to revitalise public financial guidance led by a
single guidance organisation which when this comes into being could equip consumers to exercise more
responsibility when transacting in the market.

All these activities are effective initiatives themselves in improving the way the sector treats consumers; and they
could also be viewed as elements against which a consumer responsibility debate can be balanced. In other words, in
the context of better regulation in the public interest, only now (unlike in 2008-2009), with these and other work
Financial Services Authority, Discussion Paper DP08/5, Consumer Responsibility, December 2008,
www.fsa.gov.uk/pubs/discussion/dp08_05.pdf
2
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strands under way could a proper debate on consumer responsibility take place. Some questions the debate could
tackle might include:
•

What would consumer responsibility look like? What should consumers be expected to exercise responsibility on?

•

Would this be a product-based description or a life-cycle one, or one based around information and
understanding?

•

How would it be proved that consumers did or did not behave responsibly in the transaction?

•

Would this apply to vulnerable consumers? What exceptions or allowances should be taken for them? How would
these be delivered?

We look forward to the FCA taking an active stance here, and encouraging all stakeholders to see the debate as
integral in delivering effective and streamlined proposition for the market.
Consumer redress
It is important that consumers can have confidence in the market and the FCA, FOS and FSCS are important pillars in
underpinning this. More effective and open communication between the FCA and FOS in particular is critical going
forward. Any changes to FCA rules must be communicated to FOS and understood at all levels within the ombudsmen,
especially those involved in investigations. Continuity in this respect will also support the challenge the FCA has in
having an adequate dialogue with over 56,000 firms.
Vulnerable consumers
We welcome the FCAs pledge to intervene sooner to protect particularly vulnerable customers, including retirees
coping with pension freedoms that could be open to abuse by scammers. That said, we encourage a broader approach
to the issue of vulnerability. Whilst the FCA Occasional Paper No. 8 (Feb 2015) was a good start and welcome positive
approach and positive contribution to the debate, we would broaden the definition to include any consumer who
cannot, or perceives they cannot, currently afford regulated advice which includes a personal recommendation based
on the best course of action open to them as potentially vulnerable.
Within such a broad based definition, we would also emphasise specific consumer groups including older consumers
and those with mental capacity issues - both clearly have a particular need for financial advice in respect of both
increased complexity of issues and the challenge of cash flow/asset management over longer time periods, brought
about as a result of government policy such as Pensions Freedoms and the funding of social care following the
‘postponement’ of the ‘care cap’ to April 2020.
The concept of consumer responsibility as a general principle of good regulation is welcome but this needs to be set
against recognition of different consumer groups.
We also draw to the FCA’s attention that the CII has just completed the first phase of research into the risks facing
women, the findings from which include women having less financial resilience to bounce back from financial shocks
and being more likely to be trapped in poverty in later life.
Transparency, disclosure and intervention
We encourage the FCA to play a greater role in helping consumers understand and access the right services for their
needs by encouraging transparency across the Financial Services Market and further influencing how they make
decisions.
In respect of the latter, encouraging insurers to improve their renewal communications and initiatives like the
‘Smarter Consumer Communications’ project and The FAMR Financial Advice Working Group task force looking at the
design and testing of a set of rules of thumb and nudges are good examples we point to.
The Chartered Insurance Institute and Personal Finance Society
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We believe however, that there is an increasing case for greater transparency in respect of costs which are being
indirectly borne by the consumer of regulated services regarding the funding of regulatory, FSCS and ‘free’
information services. We note that the paper acknowledges regulatory costs feed through to consumer fees and
suggest that if the FCA is serious about reducing the cost of, and increasing access to financial advice for consumers,
it needs to reduce this burden as well as follow through on its stated aim to increase transparency generally.
Regulation must be proportionate and the cost of regulation transparent, rather than embedded in adviser fees
making the cost of advice disproportionately expensive.
Supervising firms
In recent years, the financial advice sector in particular has made great strides in improving professional standards,
conduct and culture within firms which has been acknowledged by both the FCA and government since the
introduction of the Retail Distribution Review.
We accept that regulated firms will inevitably fail, especially where markets are competitive but we look to the FCA to
ensure that regulation is proportionate to the risks involved and doesn’t inadvertently contribute to such failings, as
well as overseeing firms exit the market in an orderly way, minimising any associated disruption and harm to
consumers.
Enforcement
We fully endorse the benefits of working with firms to agree lessons learned and ways forward where breaches of
rules are such that they do not necessitate formal investigations and public sanction. More fundamentally, we
suggest the FCA needs to clarify the role of enforcement as a process of investigation rather than a pre-punishment
stage, and ensure that the stages in process of investigation are transparent.
We look forward to continuing to work with the FCA in communicating examples of good practice to the financial
adviser market as we continue to lead the profession for the good of the consumer.

Responses to specific questions
Q1: Do you think our definition of a well-functioning market is complete? What other characteristics do you think we should
consider?
Confidence and trust are essential ingredients in building an efficient, resilient and fair financial system that meets
the financial needs of consumers. However, confidence and trust cannot be prescribed in legislation and attempts to
do so can lead to over-regulation, unnecessary compliance costs and a lessoning of competition. Furthermore,
participants, including consumers, have a responsibility to accept the outcomes of their financial decisions, whilst
financial firms should have regard to these information imbalances in treating their customers fairly.
In respect of the retail market, in addition to consumers being able to make well-informed decisions and the
availability of redress when things go wrong, the ongoing existence of unlimited liability is counter- productive in as
much as it is a contributing factor to limiting access to advice at a price that many consumers with a clear need are
prepared to pay.
Q2: Do you think our approach to consumer loss in well functioning markets is appropriate?
Yes. Treating participants in a market fairly should not involve shielding consumers from all responsibility for their
financial decisions or attempts to create a market where consumers will never lose or regulated firms never fail. It
should involve a preventative approach.

The Chartered Insurance Institute and Personal Finance Society
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Q3: Do you think we have got the balance right between individual due diligence and the regulator’s role in enforcing market
discipline?
No. The balance that should be drawn between individual due diligence and subsequent responsibility for their
decisions and the respective duties of advisers and other financial services providers within the financial services
market has been a constant theme for decades.
We believe to date that a greater focus on enforcing market discipline in terms of consumer redress has had clear and
direct unintended consequences. Where firms within the retail market continue to have unlimited liability and no long
stop rule, we will continue to see a corresponding limit on access to advice as well as the growth in non advised
offerings as well as scams. In addition, the advice sector continues to raise concerns about rising levies and FSCS
funding which urgently needs to be addressed to reduce the unfair impact on advised consumers.
Q4: Do you think the distinction we make between wholesale and retail markets is right? If not, can you tell us why and what other
factors you believe we should consider?
Yes.
Q5: Do you think the way we measure performance is meaningful? What other criteria do you think are central to measuring our
effectiveness?
We agree that being able to explain how the FCA is delivering against its objectives is an essential part of being an
open and transparent regulator, but that good outcomes in terms of a well functioning market are often less easily
linked to regulatory influence than for example enforcements.
As such, in addition to measures of operational efficiency, intervention impact assessments and measuring outcomes
in markets, we would recommend that external independent reviews of overall effectiveness be commissioned on a
biennial (every two years) basis and made available to all market participants.
Q6: Do you think the way we interpret our objective to protect and enhance the integrity of the UK financial system is appropriate?
Are there other aspects you think we should include?
Yes
Q7:

Do you think our intervention framework is the correct one?

Whilst the FCA’s primary focus should remain on regulated activities, we endorse the interpretation involving
intervention against unregulated activities on a case by case basis where they have potential to impact on consumers
and their trust in the wider financial system.
Q8:

Where do you believe the boundary between broader policy and the FCA’s regulatory responsibility lies?

We agree with the need to root responses in a clear framework to ensure consistency when deciding where the FCA’s
role ends and that of broader public policymaking takes over.
An approach to identifying key issues where such clarity is needed and to scope out the FCA’s regulatory
responsibilities rather than high level principles that distinguish between broader policy and regulatory
responsibility seems pragmatic.
Q9:

Is our understanding of the benefits and risk of price discrimination and cross subsidy correct? Is our approach to intervention
the right one?

Yes. We agree that intervention should take place where price discrimination and cross subsidy become central to
how a market works.
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Q10: Does increased individual responsibility increase the need and scope for a greater and more innovative regulatory response?
Yes in terms of a more innovative response but not necessarily a greater response in terms of quantity. For example,
just as the government has seen it appropriate to empower the public to have greater freedom over their pensions,
allowing them to accept more responsibility for their choices and decisions, so the public must be allowed greater
freedom and choice of how they wish to receive savings, investment advice and guidance. The need to simplify has
been evident for many years: past attempts to introduce simplification and bridge the gap between full regulated
advice and simplified advice needs has led to the introduction of labels such as ‘basic’, ‘simplified’, ‘streamlined’,
‘focused’ and ‘gated’ advice, all of which have added to both industry and consumer confusion, ironically pushing
more consumers towards unregulated ‘advice’ and scams.
As highlighted in our response to the recent HM Treasury consultation Amending the definition of financial advice we
see a clear need for a greater and more innovative response from regulator (and government), for example in respect
of a more consumer intuitive financial advice and guidance landscape. 3 Specifically, this should involve the removal
of the number of labels used to describe advice as well as a more intuitive description of public financial guidance,
‘extended guidance’ and financial advice (see figure below). There is already a regulatory requirement to describe
what service is being offered and at what price, which are the factors that are the most relevant for consumers and
together with a more innovative approach to the advice and guidance landscape, should create much needed and
intuitive clarity through simplicity for the consumer.

Financial Advice

Professional Advice
Based on a Personal
Recommendation

Financial Guidance
Guidance
including self-directed
product choice &
implementation

Public
Guidance

Independent
Restricted
Specialist
Streamlined
(FAMR)
We would also suggest that increased responsibility increases the need for regulatory protection for more vulnerable
consumers. For example, the increased need to protect older consumers from the combined impact of pension
freedoms (including a range of issues from ongoing advice needs over many years to the attention of scammers), the
rising state pension age, the lack of a cap on the costs of care and all at a time when cognitive impairment typically
increases.

See, Personal Finance Society, Response to the HM Treasury Consultation on Amending the Definition of Financial Advice, 15 Nov 2016.
www.thepfs.org/44510
3
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Q11: Would a Duty of Care help ensure that financial markets function well?
On balance we agree that a Duty of Care is unnecessary given existing FCA rules and Principals including Treating
Customers Fairly. That said, there is an increasing need for clarity in respect of the respective responsibilities of
consumers, intermediaries and product providers responsible for the sale of products in the face of the ongoing
imbalance of information between clients and financial services firms, the increasing complexity of financial products
and the increased responsibility being placed by government on consumers. If an explicit duty of care allows the
regulator to be more explicit about these respective responsibilities then more analysis of the merits of such a
proposal would be supported.
That said, we note that as recently as 2015 the Financial Services Consumer Panel has stated a Duty of Care “would
act as a driver to change firm culture to behave more responsibly and put the customer first”
(https://fsconsumerpanel.wordpress.com/tag/duty-of-care/). We suggest such sentiment fails to recognise (unlike
both the FCA and government) that the financial advice sector in particular has made great strides in improving
professional standards, conduct and culture within firms up to and since the introduction of the Retail Distribution
Review.
Q12: Is our approach to offering consumers greater protection for more complex products the right one?
Given the current state of general consumer financial capability, it is appropriate that the FCA gives greater protection
for riskier, more complex products as well as greater protection to consumers who as a cohort have less capability.
Q13: Is our regulatory distinction between consumers with greater and lesser capability appropriate?
Yes.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right one? Would more specific criteria
help firms and consumers?
Yes, in the absence of an ability to impose a formal and binding redress mechanism on unregulated activities
themselves.
Q15: What more can we do to ensure consumers using redress schemes feel they are receiving the appropriate level of personal
attention?
We agree that the FCA should ensure that redress schemes are set up where possible to deliver redress faster than
available through the courts and is clearer at the start about how long the redress exercise will take, who it will cover
and its basis within FCA powers.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?
Yes. Vulnerable customers clearly need more support than other more sophisticated clients; we see that in the
differentiation between retail and professional clients today. Whilst firms might in theory choose to de-risk and only
serve non-vulnerable customers with mainstream products, there is little evidence that this is a likely outcome.
That said, greater clarity around the definition of vulnerable consumers and the expectations on firms in response
would be welcomed, accepting that any approach needs to remain flexible in the face of emerging and changing
patterns of consumer vulnerability.
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
Broadly yes. As previously stated, we have a general misgiving towards the high regulatory emphasis on information
as a proxy for consumer protection. While information disclosure is important in many aspects of retail financial
services, repeated experiences over the last decade or more have illustrated its shortcomings.
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As such, deployed principals such as transparency, nudging, the way choices are presented and the application of
learning from behavioural economics have an important role to play in a developing approach to more effective
disclosure.
However, we would suggest that language used across the Financial Services market continues to undermine
improved approaches to both verbal and written disclosure and recommend increased and co-ordinated focus across
the market to standardise the language used so consumers can understand and compare products and appreciate
risk more easily without having to decipher technical terms. Such focus should support the working assumption that
clients have no industry knowledge and that their inherent understanding of financial matters is weak.
Specifically, we suggest the FCA actively seeks out and supports the co-ordination of industry initiatives to simplify
and demystify consumer communications and language used. Indeed we see merit in the statement made within FCA
FS16/10 ‘Smarter Consumer Communications’ that the FCA might consider introducing standardised language across
the industry if serious progress isn’t made during 2017 but would suggest such action is only taken following
extensive consultation.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where conventional disclosure steps prove
ineffective?
Yes, where as stated there is clear evidence that groups of consumers (or significant numbers of consumers) are making
poor choices, where it is clear other measures will not work and where such ‘intervention’ doesn’t have a negative affect on
other consumers who choose well or harm innovation in the market.

Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more predictable?
Yes, combined with greater transparency in respect of ‘when’ and ‘how’ (the FCA’s ability to solve the problem’)
Q20: Are there any other factors we ought to consider when deciding whether to intervene?
Aligned to the transparency around the things the FCA chooses to do and those it doesn’t, we would encourage the
FCA to increase its engagement with and listening to financial advisers who can play a vital role in whistle blowing as
well as the detection of scams. We are encouraged by the FCA working with the Personal Finance Society on a new
campaign against pension and investment scams, and look forward to seeing the results of this campaign in terms of
concrete actions taken by the FCA.
Q21: What more do you think we could do to improve our communication about our interventions?
We note that the FCA’s communications are designed to ensure that both the regulated industry, and financial
consumers understand the FCA and its work. Communications aim to promote understanding of the FCA’s (role,
priorities, policies, and) interventions, and correct misconceptions, to the benefit of the regulated industry and
financial consumers.
We support the stated components of good communications as outlined within the FCA document ‘Press Office
Handbook – September 2015’, in particular the two way nature of communication. In this respect we see an increasing
need for FCA communications to be geared towards consultation, listening too and taking account of the legitimate
interests and concerns of the regulated industry as well as those of consumers.
Q22: Is there anything else in addition to the points set out above that it would be helpful for us to communicate when consulting on
new proposals?
Some have suggested that the impact of the FCA's competition powers has not yet been understood by firms so
clearer communication in this respect should be considered.
In terms of the content of communication when consulting on new proposals, we continue to encourage the FCA to be
as specific as possible in terms of ‘what good looks like’ in respect of market process and outcomes, as the vast
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majority of firms will pay less attention to ‘what bad looks like’ as they will not intuitively see this as something
relevant to their firms approach to market or its consumers.
Q23: Do you think it is our role to encourage innovation?
Yes, given that technology and innovation is reshaping the delivery and consumption of financial services and
products and that the FCA’s overarching statutory objective as a regulator is to make financial services markets work
well. We agree with Christopher Woolard (22/9/16 BBA FinTech Banking Conference) that the challenge arising is how
the FCA ‘promotes competition, free up the forces that drive innovation in the interests of consumers, but without
falling into the trap of picking winners’.
Project Innovate and the regulatory sandbox are welcomed as they should reduce the time(and cost) of getting
innovative ideas to market, provide greater access to finance and enable products to be tested and introduced and
allow the FCA to work with innovators to ensure consumer safeguards are built into new products and services. This
said, in the continued absence of certainty in respect of the regulatory future treatment of consumer outcomes, its
usefulness is critically undermined and a key barrier faced by firms providing advice . We suggest such certainty is a
core component in ‘freeing up the forces that drive innovation in the interests of consumers’.
Q24: Do you think our approach to firm failure is appropriate?
Yes, in terms of the approach to firms leaving the sector. But in terms of a healthy and competitive financial advice
market, the uncertainty caused by open-ended liabilities is a major preventative for advisory firms becoming

tradable assets and hinders firms’ ability to attract new sources of capital. Ironically, the ongoing approach to
open-ended liability is likely to be a contributory factor itself in the ultimate failure of some firms and the
resultant detriment clients of that firm may suffer.

Q25: Do you think more formal discussions with firms about lessons learned will help improve regulatory outcomes?
Yes. Were the FCA (and FSA) have worked with the Personal Finance Society in recent years to communicate ‘good
practice’ with our members via our quarterly face to face events, feedback has been extremely positive.
Q26: Do you think that private warnings are consistent with our desire to be more transparent?
Transparency should be an objective in pursuit of the strategic and operational objectives of the FCA. Where such
objectives can best be met by processes such as ‘private warnings’, then a desire to be more transparent should not
get in the way. That said, the FCA has publically acknowledged the need to evolve both its role and relationship with
the market and increased overall transparency is a critical step in that journey.
If on balance the FCA sees merit in ‘private warnings’ then it should communicate that merit to the market with
specific, un-attributable, examples.
26 January 2017

Contact:
Laurence Baxter
Head of Policy & Public Affairs
020 7417 4783
laurence.baxter@cii.co.uk
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Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London E14 5HS
By email: FCAMission@fca.org.uk

26 January 2017

Dear Sirs
FCA Future Mission
The City of London Law Society ("CLLS") represents approximately 17,000 City lawyers
through individual and corporate membership including some of the largest international law
firms in the world. These law firms advise a variety of clients from multinational companies
and financial institutions to Government departments, often in relation to complex, multijurisdictional legal issues. The CLLS responds to a variety of consultations on issues of
importance to its members through its 19 specialist committees.
This letter has been prepared by the CLLS Regulatory Law Committee (the "Committee").
The Regulatory Committee not only responds to consultations but also proactively raises
concerns where it becomes aware of issues which it considers to be of importance in a
regulatory context.
We acknowledge the value in any further transparency for firms as to the way in which the
FCA interprets its objectives and exercises its powers. However, given that the FCA
annually publishes a business plan in which it sets out its priorities for the following year, and
has published general guidance as to how it advances its objectives (the FCA's Approach to
Advancing its Objectives 2015), it may be helpful to clarify where the final Mission will fit with
existing publications.
Given the new environment in which the UK financial services sector will find itself upon
Brexit and the potential for deregulation in the U.S., the competitive threat is significantly
heightened. We believe that the FCA should consider whether it should seek a
reintroduction of the requirement for regulators to have regard to the impact of UK regulation
on the international competitiveness of UK financial services. Principle 3 of the Principles of
Good Regulation (providing for the desirability of "sustainable growth in the UK economy in
the medium or long term"); and Principle 2 of Proportionality are not adequate to address this
concern.
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Q11 – would a duty of care help ensure that financial markets function well?
We respond to this question by reference to the three elements identified in the FCA’s Our
Future Mission.
1. In the Consumer Panel’s view, ‘consumers can only reasonably be expected to take
responsibility for their decisions where firms have exercised a duty of care.’ The
scope of the duty on firms, and whether it would extend beyond a duty to use
reasonable skill and care in a firm’s dealings with its customers, would need to be
explored. A result of introducing a ‘duty of care’ might be to strengthen consumers’
ability to take action in the courts if there has been a breach of FCA rules or to
increase the use of class actions.
We consider that the creation of a directly enforceable duty of care is unnecessary for the
following reasons:
a) Overlap with a regulatory requirement: the FCA is required to secure an
appropriate degree of protection for consumers having regard (among other
matters) to the principles that providers of regulated financial services should
provide consumers with an appropriate level of care in light of their capabilities
and the risk of the transaction, while consumers should take responsibility for
their decisions (section 1C FSMA). We consider that the protection of consumers
is an objective best achieved by the FCA through the exercise of its rulemaking
and supervisory functions and not by creating an additional (and we argue
duplicative and impracticable) duty directly owed by firms to their customers.
b) Duplication of a rulebook requirement: a private person who suffers loss in
consequence of a firm’s breach of certain of the PRA’s or the FCA’s rules, for
example Conduct of Business Rules, can bring a claim against the firm for
damages based on breach of statutory duty (section 138D FSMA). These
directly enforceable rules contain most if not all of the elements that could be
covered by the creation of a duty of care. The courts have recognised that the
existence of rules such as COBS does not give rise to a duty of care at common
law because the section 138D remedy removes the need for the imposition of a
separate common law duty. 1
c) Duplication of an existing legal requirement: a firm already owes a directly
enforceable duty of care to a customer in contract – the implied duty of
reasonable care and skill – and also in tort.
d) Enforcement: a duty of care would be enforced by the courts, and current
experience is that the vast majority of claims are dealt with by the Ombudsman
service. It is unlikely that many customers take advantage of a new remedy that
required enforcement at their expense in a court of law to the exclusion of a free
and informal remedy providing coverage up to £150,000.
2. We have argued previously that a duty of care is unnecessary, as the FCA Principles
are themselves FCA rules, and they include an obligation on firms to treat customers
fairly. This remains our view. However, we recognise that customers cannot currently
bring civil claims based on an alleged breach of Principle 6 (the duty to treat
customers fairly) alone …
We agree that a duty of care is unnecessary in relation to the Principles for two main
reasons:
a) Impracticability of enforcement: we do not consider that it would be practicable for
a customer to bring an action for, for instance, breach of Principle 6. In our view
1

Green & Rowley v The Royal Bank of Scotland plc [2013] EWCA Civ 1197. See also X (Minors) Appellants v Bedfordshire County Council
Respondents [1995] 3 WLR 152.
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PRIN6 is less susceptible to direct enforcement than, for example, a breach of
COBS. This is because COBS (and the other conduct of business rules) generally
contains rules of direct application to a customer, such requiring disclosure or the
achievement of best execution, which are directly observable by the customer. In
contrast, breach of a rule or principle directed to the achievement of higher level
requirements,
i.

Is less detectable by a customer;

ii.

May involve consideration of regulatory policy decisions (such as what may or
may not be fair, and for which no detailed rules have been established); and

iii.

May require detailed investigation or benchmarking in order to be
substantiated, which are functions better performed by a regulator than
tackled by a customer.

Considerations of this nature may underlie the decision that breach of SYSC (and
possibly also the capital rules) are not actionable under section 138D FSMA.
b) This objective is already attained: the FCA already effectively enforces the
requirement that a firm treats its customers fairly. The following cases demonstrate
that the FCA is an effective enforcer of the TCF requirement across a wide spectrum
of systemic and customer-specific breaches. This in our view indicates that
customers are already protected adequately, and that little would be gained from the
creation of a directly enforceable TCF right.
i.

Inappropriate sales process—using pressurized sales tactics; 2 operating an
unfair sales process or a sales strategy that encouraged mis-selling; 3

ii.

Remuneration—operating a remuneration policy that encouraged misselling; 4

iii.

Unfair terms—relying on an unfair contract term to customers’ detriment; 5

iv.

Product development—operating a poor product development process; 6

v.

Unsuitable recommendations—making unsuitable recommendations; 7

vi.

Misleading
communications—issuing
8
communications;

vii.

Complaints handling—failing to handle complaints properly; 9

viii.

Hidden charges—making hidden charges or wrongly retaining benefits due
to customers; 10

ix.

Weak controls—exposing customers to the risk through generally weak
controls. 11

misleading

customer

2

Final Notices: Square Mile Securities (January 2008); Falcon Securities UK (January 2010); Card Protection Plan (November 2012).
Final Notices: Swinton Group (July 2013); Stonebridge International Insurance (July 2014).
4
Final Notice: Square Mile Securities (January 2008).
5
Final Notice: Card Protection Plan (November 2012).
6
Final Notice: Swinton Group (July 2013).
7
Final Notices: Square Mile Securities (January 2008); Pacific Continental Securities (January 2009).
8
Final Notice: Clydesdale Bank (September 2013).
9
Final Notices: Friends Provident Life & Pensions (15 December 2003); Guardian Assurance (January 2006); Bank of Scotland (May 2011);
Cooperative Bank (January 2013); UBS AG (February 2013); Policy Administration Services (July 2013); Homeserve Membership (February
2014); Lloyds Bank plc, Bank of Scotland plc and Black Horse Limited (4 June 2015).
10
Final Notices: State Street Bank Europe & State Street Global Markets International (January 2014); Forex Capital Markets & FXCM
Securities (February 2014).
11
Final Notice: Combined Insurance Company of America (December 2011).
3
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3. We would also welcome views on whether such a duty could help to define the
respective responsibilities of product providers and intermediaries or advisers
responsible for the sale of the products.
The responsibilities of product providers and distributors will be defined in the contractual
and procedural arrangements between them. The regulator can set out its expectations,
which the FSA did on a number of occasions, 12 and which the ESFS is now addressing
through the issue of a series of guidelines. 13 The FCA has also taken enforcement action
against firms that have failed adequately to discharge these requirements. 14 We consider
that these responsibilities are adequately defined and – for the same reasons as given in
relation to the direct enforceability of PRIN6 – are best enforced by the regulator.
If you would find it helpful to discuss any of these comments then we would be happy to do
so. Please contact Karen Anderson by telephone on +44 (0) 20 7466 2404 or by email at
Karen.Anderson@hsf.com in the first instance.
Yours faithfully

Karen Anderson
Chair, CLLS Regulatory Law Committee

© CITY OF LONDON LAW SOCIETY 2017
All rights reserved. This paper has been prepared as part of a consultation process.
Its contents should not be taken as legal advice in relation to a particular situation or
transaction.
12
For example PS07/11: Responsibilities of providers and distributors for the fair treatment of customers (July 2007); Treating Customers
Fairly (TCF) in product design (July 2007); PS 07/11 Regulatory Guide—The Responsibilities of Providers and Distributors for the Fair
Treatment of Customers (RPPD) (July 2007)
13
For example ESMA: Draft guidelines on MiFID II product governance requirements (October 2016)
14
For example Final Notices Credit Suisse & Yorkshire Building Society 16 June 2014
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THE CITY OF LONDON LAW SOCIETY
REGULATORY LAW COMMITTEE
Individuals and firms represented on this Committee are as follows:
Karen Anderson (Chair, Herbert Smith Freehills LLP)
Matthew Baker (Berwin Leighton Paisner LLP)
Peter Bevan (Linklaters LLP)
Margaret Chamberlain (Travers Smith LLP)
Simon Crown (Clifford Chance LLP)
Richard Everett (Travers Smith LLP)
Robert Finney (Holman Fenwick Willan LLP)
Angela Hayes (King & Spalding International LLP)
Jonathan Herbst (Norton Rose Fulbright LLP)
Mark Kalderon (Freshfields Bruckhaus Deringer LLP)
Etay Katz (Allen and Overy LLP)
Ben Kingsley (Slaughter and May)
Tamasin Little (King & Wood Mallesons)
Brian McDonnell (Addleshaw Goddard LLP)
Simon Morris (CMS Cameron McKenna LLP)
Rob Moulton (Ashurst LLP)
Richard Small (Stephenson Harwood LLP)
James Perry (Ashurst LLP)
Stuart Willey (White & Case LLP)
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Our Future Mission
Response by the Council of Mortgage Lenders
to the Financial Conduct Authority consultation paper
Introduction
1.
The CML is the representative trade body for the residential mortgage lender industry that
includes banks, building societies and specialist lenders, including equity release providers. Our 141
members currently hold around 97% of the assets of the UK mortgage market. In addition to lending
for home-ownership, the CML members also lend to support the social housing and private rental
markets.
2.
We welcome the opportunity to respond the FCA consultation paper on its Mission. The CML
welcomes the FCA’s review and agree that all stakeholders need a clear understanding of the FCA’s
remit and that the FCA needs to ensure this is well communicated.
3.
We were especially pleased to see the discussion on the interface between public policy and
regulation, an important but often neglected subject. When the interface works well, it can be very
effective. The Help to Buy Mortgage Guarantee scheme arguably was helped to deliver on its
objectives by the way in which the new mortgage affordability rules ensured that borrowers were not
over-extended on the highest loan to value (LTV) mortgages. We cannot say that this was planned
into the scheme from its inception, but it should serve as an encouragement for public policy and
regulation to work closely together at an early stage. The regulator should have an ambition to ensure
that this tension is always appreciated in advance of its arising and that there is an openness to
finding solutions for its resolution. It is not appropriate that industry should be left to live with or
resolve any contradiction.
4.
This consultation also presents a good opportunity to build on the successes of existing FCA
initiatives such as the regulatory sandbox.
5.
When mortgage lenders came to consider a good outcome to this consultation, they identified
the following characteristics:
a)

Stability: the mortgage sector has been through a succession of regulatory reviews from
the MMR onwards, covering the Mortgage Credit Directive and now the market study.
The cost of continual regulatory change is substantial and needs to be factored in.

b)

Proportionality: the regulatory system can grind very small (and we acknowledge that
part of the reason is industry’s perpetual quest for certainty). The regulator should decide
at which level of detail it intends to work and stick to it. It also has to deal with the
propensity of firms to latch on to random comments from the FCA (formal and informal;
from the centre and by individual supervisors) and treat them as tablets of stone. For
example, the mortgage market spent a lot of time assuming that interest only mortgages
were toxic because of a single comment by a senior regulator. The true position was
much more nuanced. Interest-only mortgages delivered beneficial outcomes for many
consumers and met customer demand. There is no ready solution to this beyond an
awareness of the impact of an FCA comment. We acknowledge that this can work for
good as well as ill.

c)

Co-operation between regulator and regulated: the way in which the mortgage industry
worked with the FCA on recent arrears treatment guidance (though not perfect) is a good
template for the way in which industry participation on a particular exercise can enhance
the final outcome.

address North West Wing Bush House Aldwych London WC2B 4PJ
telephone 0845 373 6771 fax 0845 373 6778 website www.cml.org.uk

d)

Smooth process: the FCA internal processes can seem never-ending (and are very
opaque). A more streamlined approach will help deliver more industry engagement.

e)

Addressing the Law of Unintended Consequences: this is probably the greatest obstacle
to good outcomes in regulation and the most difficult to avoid. Our only suggestion can
be that the industry and its representatives can be the most adroit identifiers of these
consequences and their views are worth listening to.

f)

Acknowledging the absence of silver bullets: no one solution answers all the questions to
which regulators need to respond. But the history of regulation is littered with attempts to
find a single bullet.

Questions within the consultation paper
Q1: Do you think our definition of a well-functioning market is complete? What other characteristics do
you think we should consider?
This section throws up the question of how the FCA’s competition powers mesh with its conduct
powers, to deliver a well-functioning and effective market. We do not believe that the interplay
between these regulatory approaches has been the subject of close analysis by any party. Whilst we
strongly believe that it is appropriate for a conduct regulator to have these competition powers and
that their exercise may often be the most cost-effective and efficient means of driving change, there is
a risk that short-term pressures will push the FCA down the route of changing conduct rules (given
that competition changes will take longer to have an effect); and then looking at competition impacts.
We believe that the FCA needs to analyse (probably with external input) how these two regulatory
tools can best be used in harmony.
The mortgage market is as described in the consultation paper; with a range of products and
suppliers and widespread third party advice. In the consultation paper the FCA states that it believes
that every well-functioning market requires the same conditions: engaged consumers, firms and
employees that follow clear minimum standards, and well-judged, timely regulation. We agree with
these characteristics and hold that the FCA has a central role, through the application of proportionate
regulation, to ensuring that the supply side is functional.
It would be helpful to know what a “well-functioning mortgage market” looks like from a regulator’s
point of view.
Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
We welcome the recognition that on occasion consumers will, through no fault of the adviser or
lender, suffer some losses. Lenders agree that the preferred approach to regulation should be
preventative and that regulation should address real, quantified harm.
Q3: Do you think we have got the balance right between individual due diligence and the regulator’s
role in enforcing market discipline?
In broad terms, the balance appears to be right. The FCA must concentrate its resources on where
the most harm could occur and to provide additional support to those persons who have the least
information or are more vulnerable.
Consumers must be provided with suitable advice and information about the products they are being
sold, but they should also be expected to apply individual due diligence in deciding if the product is
suitable for their circumstances.
Q4: Do you think the distinction we make between wholesale and retail markets is right? If not, can
you tell us why and what other factors you believe we should consider?
The mortgage market shares the characteristics of retail markets described in the consultation paper
and we agree with the distinction made.

Q5: Do you think the way we measure performance is meaningful? What other criteria do you think
are central to measuring our effectiveness?
Firms bear the cost of regulation and therefore want to know how the FCA is delivering against its
objectives. The three tier approach appears to be sensible but it would be helpful to clarify which tools
the FCA will use to achieve its objectives, for example explaining why a particular regulatory or
competition tool is being used, and how those tools fit together.
In respect of the FCA’s three tiered approach, it would be beneficial for the FCA to increase
transparency about these measures. With the exception of operational efficiency of the authorisation
process reported through service standards, it is felt that more could be communicated in respect of
the three tiered approach.
Measuring outcomes in markets is a difficult challenge, however the FCA could be more open with the
industry about what a good or effectively operating market is, the metrics that they use to assess this
and progress made over time. It is noted that this is mentioned in the competition and market design
section of the Mission Statement which is positive.
On a wider note it is difficult to see from the Mission Statement how the regulatory data submissions
by firms are used by the FCA for the purpose of measuring the effectiveness of the market.
Q6: Do you think the way we interpret our objective to protect and enhance the integrity of the UK
financial system is appropriate? Are there other aspects you think we should include?
We are broadly supportive of the FCA’s interpretation of the objective to protect and enhance the
integrity of the UK financial system. However one of the key concerns we have is that the FCA is not
always proportionate to the actual or potential harm to consumers.
For example, there has been some concern that firms, who have been correctly advising consumers
on debt consolidation mortgages, are being required to apply for a debt counselling permission which
they do not need to will use, because of a highly technical interpretation of the rules. There is a
concern that consumers will not understand what type of advice they are given and firms are
considering withdrawal of debt consolidation mortgage products. This will result in less choice for
consumers. To our knowledge, the FCA has identified no detriment to consumers arising from firms
not having a debt counselling permission but firms are now incurring additional compliance costs.
Q7: Do you think our intervention framework is the correct one?
The FCA has said one of its priorities is making the way it works more efficient. We would welcome
more clarity on the way the various strands of the FCA (policy, supervision and competition)
coordinate their activities and determine when action needs to be taken. The development of the
FCA’s competition remit has made the picture less clear. For example, the recent Responsible
Lending Review found there were no problems with the way that consumers were advised on debt
consolidation mortgages, yet within months of the report being published firms were being told that
they needed debt counselling permissions to provide a good customer outcome.
An obvious problem is the size of the FCA handbook. We applaud the objective of reducing the size
of the FCA handbook but acknowledge the scale of the task. Firms will always press for certainty,
especially at a time of change. We saw this during the introduction of the changes following MMR.
Firms know that rules need to be followed but there is a perception that the guidance in the handbook
is in fact rules.
The FCA faces and on-going challenge to get the balance right between being over-prescriptive and
allowing firms to take risk-based judgements. Formal guidance may be difficult to give due to need to
consult, but the FCA could be more open with frequently asked questions and the provision of
informal interpretations of the handbook through case studies for example.

The interaction between FSMA, the FSMA regulations, the FCA handbook, the CCA and the CCA
regulations and voluntary codes is highly complex. No other products regulated under FSMA are
subject to this level of complexity. The conduct of business provisions for residential mortgages, for
example, is contained within a separate section of the handbook, MCOB. The complexity of the
current regime is neither in the interest of lenders nor customers.
Firms are told that they need to determine if they are meeting the requirements of the handbook when
it is difficult to understand what is required. We would welcome fewer regulatory interventions where
no clear detriment to consumers has been identified.
The FCA should also learn from past experience. For example, we witnessed some cases of overreaction and seemingly unnecessary descent into detail in the early days of MMR followed by a
gradual retreat to a more common sense place (in terms of information gathering), as FCA signals
changed. The FCA should refine how it gives those signals to the market – as we also saw with the
approach to engagement with interest only mortgage consumers. The current practice of setting out
the areas that are giving concern to the regulator through less formal guidance in speeches or similar
vehicles has been a helpful means of managing attitudes. We would welcome the FCA being clearer
about how and why such guidance is given.
Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
The FCA states that the role of conduct regulation is under scrutiny given today’s challenges. We
think this intervention is timely, and we urge the regulator to provide as much certainty and clarity as
possible. The FCA is signed up to the principles of good regulation, which require that the regulator is
proportionate; recognises the differences in the businesses carried on by different regulated persons;
and exercises its functions as transparently as possible.
It has been difficult at times to see how the approach to regulation taken by the FCA fits within a wider
public policy context. This raises the issue of how an independent regulator can and should work
sensibly with other public policy influencers. This is very relevant to both the firms that are regulated
and also to consumers. It will also inform the actions taken by firms it does not regulate (especially in
UK housing market). For example the FCA’s market study terms of reference focus on new build
should be mindful of concurrent work from the Government on measures to increase housing supply.
The CML would like to see more explicitly joined up thinking. We appreciate it is not the regulator’s
role to promote government policy, but the two should at least be in visible constructive dialogue and
aware of each other’s work of relevance. The Help to Buy Mortgage Guarantee Scheme which
facilitated high LTV mortgages at a time when these were unavailable commercially is generally
regarded as a success, not least because it did not over-extend borrowers and did not in itself
catalyse increases in house prices. This effect was in large part down to the coincidence of the
introduction of MMR affordability criteria which dampened any tendency to exuberance by lenders,
brokers and borrowers. It would be nice – but inaccurate – to claim that this was all intentional but is
does illustrate the harmonious impact of regulation on other public policy goals. Conversely, there are
cases where Government housing policy has clashed with regulation, especially capital regulation, for
example in the area of shared ownership. Some tension is inevitable; but the regulator should have
an ambition to ensure that this tension is always appreciated in advance of its arising and that there is
an openness to finding solutions for its resolution. It is not appropriate that industry should be left to
muddle through and resolve the contradiction.
In areas such as housing policy the FCA should state more explicitly that it is aware of it impact on
public policy. The FCA’s assessment of how its approach is working should explicitly factor in the
impact on public policy; and other policy influencers should have the opportunity and be encouraged
to explain these impacts in their contacts with the FCA.
Evidence based policy and rule making must be the watchword for the FCA. Before policy is changed
or rules amended, firms want to see the evidence of consumer detriment. There has been a notable

positive shift in consumer attitudes towards mortgage products for older people without the need to
change the handbook extensively.
As acknowledged in the consultation paper, in a dual regulation environment, there is a need for a
good working relationship between the FCA and the PRA at all levels (not just senior levels). Most
firms deal with both of the regulators, so minimising conflicting approaches to and views on the same
issues would be welcome. Issues relating to older borrowers have been a recent example of conflicts
occurring.
For example, the FCA and current government housing policy promote the need for consumer access
to mortgage finance for a variety of borrowers and property types, but the ‘tone’ from the PRA can
deter lenders from being more active in certain markets. Shared ownership, self-build and lending to
older borrowers are cases in point. Although it is of course necessary for the prudential regulator to
highlight risks associated with non-standard types of lending, dialogue between individual lenders and
the regulator – during which the lender can make representation to the regulator on the rationale,
including the risk management, control and governance procedures underpinning this business
decision for entering a new segment of the mortgage market – is key.
The FCA should also share its insights with the Financial Ombudsman Service (FOS). FOS has
access has a great deal of granular data which would be helpful to both the regulator and to firms.
Firms feel frustrated when FOS makes decisions based on just one section on the handbook and
suggest remedies that would infringe other handbook requirements. If the regulators do not appear to
have a common view on what a good consumer outcome looks like this can make it more challenging
for firms to gauge where lines should be drawn.
Q9: Is our understanding of the benefits and risk of price discrimination and cross subsidy correct? Is
our approach to intervention the right one?
It is inevitable that some level of cross-subsidy takes place and it is welcome that the FCA recognises
this. If the FCA does believe that cross-subsidies are resulting in harmful effects it is important that
before any regulatory sanctions are imposed, the reason for the sanction or change to the handbook
is made clear and, where appropriate, firms are given the opportunity to change behaviour. We note
the FCA has signalled to firms that one of its priorities for 2016/17 is the treatment of existing
customers and firms are adapting their behaviour as a result.
Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
The very concept of conduct regulation arose in large part because more was being expected of
individuals in the way of personal financial provision. So this question merely marks another staging
point on the same road, not a step change. The principles set out in the handbook should be the
basis of all regulatory activity undertaken by the FCA. Mortgages are long term products which are
challenging to regulate appropriately and proportionately as noted in the consultation paper. Over
time people’s needs and aspirations will change and the lender may not know this unless the
consumer tells them. Regulators should keep this front of mind in their deliberations.
Q11: Would a Duty of Care help ensure that financial markets function well?
We believe a Duty of Care would not bring additional consumer benefits as safeguards are enshrined
in regulation.
The FCA handbook sets out the principles by which a firm must conduct its business. These are rules
that firms must abide by. They must conduct their business with integrity; pay due regard to the
interests of customers already and treat them fairly. Firms must also take reasonable care to ensure
the suitability of its advice and discretionary decisions for any customer who is entitled to rely upon its
judgment. As well as these fundamental obligations, the FCA has built safeguards for consumers into
the handbook (e.g. MCOB 4).

We also note that the FCA has previously argued that a duty of care is unnecessary. Imposing a duty
of care on firms should only be considered if the FCA has evidence that consumers are being harmed
by the actions of firms that cannot be dealt with through the FCA’s existing supervision of firms and
use of enforcement powers.
Q12: Is our approach to offering consumers greater protection for more complex products the right
one?
We welcome the statement that “both firms and consumers have responsibilities”. The FCA has noted
that as consumers’ needs, finances and financial literacy become more varied and complex, the need
for appropriate, accessible advice and products is growing. Consumers may reject paid-for financial
advice because of the potential cost. They may choose non-advised sales, even when support is
better for their needs. Therefore some consumers may suffer detriment without firms being at fault.
We agree that the FCA should focus on riskier, more complex products and give greater protection to
consumers with less capacity. On the other hand, firms should not be penalised for assisting
consumers, sometimes contrary advice from supervision and policy can result in consumers being
prevented from obtaining products that are suitable for the needs.
Q13: Is our regulatory distinction between consumers with greater and lesser capability appropriate?
The capabilities of consumers are (either individually or as a group) always going to be a matter of
judgement. It is important the regulator explains why a consumer is considered to have lesser
financial capability when making an intervention.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right one?
Would more specific criteria help firms and consumers?
We appreciate that problems outside the perimeter often impact the public perception of the UK
financial industry where the regulator has no regulatory tools it can use other than moral pressure. It
is right that the FCA’s primary focus is on regulated activities.
Q15: What more can we do to ensure consumers using redress schemes feel they are receiving the
appropriate level of personal attention?
Redress should be meaningful – in terms of changing firms’ behaviour; the compensation paid being
proportionate; and customers’ expectations being managed effectively.
One of the potential problems we have identified in terms of consumer redress is managing consumer
expectations, especially following the sums involved in some PPI cases. A recent case of remediation
for mortgage customers who may have been affected by the way firms calculate these customers’
monthly mortgage instalments has caused some concern. The need for proportionality and realistic
timeframes for lenders to implement any proposed remediation measures is key. Approaches taken
by the regulator here should not create disproportionate costs for lenders, nor unrealistic
compensation expectations from customers, who could, for example, be informed that they may be in
scope for a compensation payment, when it transpires that no compensation (or nugatory amounts)
are due.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?
As the FCA has stated in its Occasional Paper No 8, vulnerability involves the interplay between
individual circumstances, situations and market factors. A consumer’s state of mind can have a major
impact on behaviour and decisions which can be brought about by a change in circumstances or
multi-layered risk factors.
The need to identify and treat vulnerable customers appropriately, via MCOB as well as sharing best
practice, e.g. the recent Financial Services Vulnerability Taskforce recommendations, remains front of
mind for both the FCA and CML members. We welcome a continued commitment to sharing best

practice from the regulator, the mortgage industry and gaining insight from lessons learned in other
sectors.
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
Consumers make better choices when they are provided with information that is accessible and
useful. To improve the quality of information available to potential mortgage customers CML is
working with its members to improve the transparency of mortgage fees and charges and will help
consumers understand them better. This project is supported by Which? and we believe it will make a
significant substantive contribution to helping customers choose the mortgage that suits their needs.
Just as there is the need for transparency between firm and customer so there needs to be
transparency between regulator and regulated firms.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?
Intervention should only be considered if the FCA has evidence that consumers are being harmed by
the actions of firms that cannot be dealt with through the FCA’s existing supervision of firms and use
of enforcement powers.
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?
The steps set out in the consultation paper are helpful and should assist firms to predict when an
intervention may occur.
Q20: Are there any other factors we ought to consider when deciding whether to intervene?
The CML recognises the challenges faced by FCA in supervising 56,000 firms and agree that there is
the need to have proportionality in terms of intervention, redress and disclosure. It is important that
the FCA supervisors are or become expert in the areas they cover, to better ensure proportionate
outcomes.
Q21: What more do you think we could do to improve our communication about our interventions?
Communication with firms and other stakeholders will need to be rethought to ensure that the policy
objectives are explicit and the reasons for rule changes, supervision interventions and enforcement
actions are transparent. As well as using speeches to set out policy direction for members have
appreciated the use of more interactive methods of disseminating good practice such as the recent
workshop on debt consolidation mortgage advice. In the age of mass communications we hope
targeted and imaginative methods will be used.
In its engagement with firms on non-supervisory issues, the FCA should be mindful of how those it
chooses to attend meetings may be interpreted by firms; and impact on the dynamics of those
meetings, For example, having a supervisor present at a meeting for a non-supervisory, more policy
focused discussion with a lender regarding innovation may not prove as conducive to constructive
conversations, as firms will be uncertain where the boundaries lie.
Q22: Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?
No further comment
Q23: Do you think it is our role to encourage innovation?
Yes, markets are more competitive when there are new entrants and incumbents are able to innovate
to meet customer needs and expectations. Innovation is not restricted to digitisation, but may also

include improved methods of communication, products to meet the challenges presented by an
ageing population for example.
The FCA does have a part to play in encouraging constructive innovation within the industry.
Increased transparency of the type of initiatives that do or do not result in successful applications to
the Regulatory Sandbox would be welcomed; to maintain intellectual property considerations, a
possible way to achieve this would be to disclose the topics of innovative ideas as opposed to the
specific details of product features. It would also be beneficial to understand the FCA’s appetite for
considering smaller changes that firms believe would improve customer understanding or experience.
We believe that the FCA should take a predominantly practical, as opposed to an overtly academic
approach to issues; and that the mission should clearly set out the shape, pace and landscape of
regulation going forward; and how the regulator plans to evolve to ensure it remains fit for purpose.
Q24: Do you think our approach to firm failure is appropriate?
Yes,
Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?
Where investigations are opened there can be a general sense that “there is no smoke without fire”.
Therefore when no harm is discovered, or there is insufficient evidence to take action against the firm,
the firm should be able to request a public statement of no further action.
In addition, recent workshops on regulatory priorities highlighted have been helpful in both spreading
good practice, but also allowing firms to explain how industry practices have arisen. These practices
may be an unintended consequence of previous policy statements or guidance in another area. An
open discussion of the issues will assist everyone.
Q26: Do you think that private warnings are consistent with our desire to be more transparent?
Private warnings are helpful to individual firms, but there is the need to set out, in general terms the
FCA’s concerns. This could be done through anonymised reports similar to those produced following
thematic reviews.
Contact information
6.
We have prepared this response with our members. Please contact Sue Rossiter
(sue.rossiter@cml.org.uk ) with comments or questions.
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Introductory remarks

1.1

The Financial Conduct Authority (FCA) acts as the register with oversight of
businesses using the legal form of co-operative or community benefit society.

1.2

As the national network for co-operative businesses we place great
importance on the corporate framework government provides for all manner of
co-operatives and mutuals. One of our core policy priorities, of common
interest to the vast majority of co-operatives in the UK, is the utility of the
co-operative and community benefit society legal forms. The form and function
of these legal forms have evolved specifically to allow people to meet their
needs and aspirations by working together following co-operative values and
principles. If the UK to develop a more inclusive economy, as per the Prime
Minister’s ambitions, this corporate framework needs to be as ‘user-friendly’ as
those provided for companies, community interest companies, partnerships
and charities.

1.3

The statutory function of the FCA Mutuals Team in registering and to an extent
regulating co-operative and community benefit societies comprises a
significant and welcome part of the corporate framework for co-operative
business. Co-operative and community benefit societies are incorporated
under the Co-operative and Community Benefit Societies Act. There are
almost 8,000 such societies, comprising a diverse and multi-billion pound
range of businesses and entities including consumer-owned retailers,
farmer-owned businesses, employee-owned business, community enterprises
and housing associations, among many more.

1.4

Co-operative and community benefit societies currently form part of a broader
family of mutual legal forms, comprising building societies, credit unions and
friendly societies, known as ‘mutual societies.’ Crucially co-operative and
community benefit societies are different from all the others in that they are not
forms of legal incorporation used specifically to create defined financial
mutuals. Rather, co-operative and community benefit societies share a key
characteristic of the company and community interest company legal forms, in
that they can be used in almost every imaginable sector, but with the proviso
that they must trade as co-operatives or for communal benefit.

1.5

This submission focuses on the Mutuals Team; specifically the important role
it plays in shaping the evolution of the co-operative economy, our concerns
that this function is not always well served by the wider culture and structures
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of the FCA, and how we think these issues can be addressed in the context of
the new proposed mission.
2

The Mutuals Team and the co-operative economy

2.1

The Mutuals Team performs an essential function that has a broad and at
times deep impact on the evolution of the co-operative economy.

2.2

More by historical happenstance than logical design the registrar function for
co-operative and community benefit societies is sited within the FCA, having
previously been hosted by the FSA, which in turn took on this role following
the dissolution of the Registry of Friendly Societies. To reiterate, unlike other
mutual societies, co-operative and community benefit societies are not
necessarily financial service providers in legal form, and what is more are
rarely if ever providers of financial services in practice. Thus it is anomalous
that UK governments have habitually put them together with other specifically
financial forms of mutual incorporation.

2.3

It is important to recognise that while these other forms of society are financial
in nature, and while the Mutuals Team sits within the Authorisations Division of
the FCA, the Mutuals Team is not a financial services regulator. Indeed,
particularly where the registration of co-operative and community benefit
societies is concerned, the function is more akin to that of Companies House,
with some more regulatory functions comparable with those of the Community
Interest Companies Regulator and the Charity Commission, which prevent the
legal forms being misused.

2.4

Under the Co-operative and Community Benefit Societies Act and the
Financial Services Act 2012 (Mutual Societies) Order 2013 the Mutuals Team
has considerable discretionary powers in relation to co-operative and
community benefit societies. It creates its own fundamental definitions for what
a co-operative is and what business conducted for the benefit of the
community should mean. The Mutuals Team must ensure that upon
registration and after that societies operate in accordance with these
definitions. In practice this results in the Mutuals Team setting and
implementing regulatory policies and procedures concerning things as
essential to business as: corporate purpose; governance; the raising, use and
distribution of capital; and day-to-day operations.

2.5

In November 2015 the Mutuals Team published extremely useful guidance on
its function under the Co-operative and Community Benefit Societies Act,
which helpfully codified a wide range of policies and procedures.1

2.6

Through this regulation the Mutuals Team can from time to time influence the
scope for people to form and operate societies in different settings, such as

1

http://www.uk.coop/promoting-co-ops/influencing-policy/regulation/guidance
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renewable energy, public services and various capital intensive industries. It
can either stimulate or block innovations and encourage or discourage the use
of societies for different purposes. The Mutuals Team’s activities also impact
on the perception and reputation of societies and the co-operative model
among a range of economic, social and political actors.
2.7

We firmly believe that the regulatory functions outlined above are essential to
the development and maintenance of a strong, effective and socially beneficial
co-operative economy. This regulation helps protect the integrity of the
co-operative identity in the UK and helps ensure that these very special legal
forms are not misused for unsound or unethical purposes. Given such
importance, a clear mission would be appropriate.

3

The new mission and the need to recognise the full legislative basis on
which the work of the FCA is carried out

3.1

Unfortunately the Mutuals Team has no published clear mission of its own and
so we believe that this work to develop a mission for the wider FCA is an
opportunity to change this. While the Mutuals Team’s published guidance
confirms its statutory function of registering societies, this does not amount to
a mission. Nothing has been published which sets out objectives for the
Mutuals Team, such as how it aims to use its role to legitimately assist
co-operative and community benefit societies, or benefit the economy, or
society. Furthermore the Mutuals Team’s published guidance does not set out
a mission-led approach to discharging its functions, with no commitments to
principles of good regulation.

3.2

The ‘Our Mission’ consultation document offers a potential line of sight for the
work of the Mutuals Team with the wider corporate purpose of the FCA – in
particular with the themes of: ensuring markets function well; consumer
protection; and enhancing competition.

3.3

However this is hampered by the exclusive focus on markets defined under
the Financial Services and Markets Act (FSMA), rather than the full legislative
basis on which the FCA operates, which, including under the 2014
Co-operative and Community Benefit Societies Act, would make reference to
the role of society registration. The consultation document is not adequate in
this regard as the definition of relevant markets should, however footnoted,
make reference to the wider function of society registration. Otherwise the
FCA is at risk of defining a mission that excludes functions set down by
Parliament for it to carry out.

3.4

With this qualification, it is possible to see that the registration or regulation of
societies provides a positive contribution under the key themes set out by the
proposed mission, as follows:
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ensuring markets function well – an orderly process for firms to be able
to incorporate is essential to the operation of a modern market in which
firms operate.



consumer protection – the provision of an option of business
incorporation that includes consumer ownership, the most longstanding
co-operative model, allows for business practices where the incentives
are to maximise value for consumers (which can also be a complement
to the more standard regulatory model of imposing external rules in
order to enforce the protection of consumer interests in the absence of
such institutional or market incentives – and in the context of investor
ownership)



enhancing competition – there is a significant body of work now that
suggests that because distinctive forms of ownership offer the scope for
distinctive forms of business culture and strategy, a diversity of forms of
business ownership, or the absence of unnecessary regulatory or other
barriers to such diversity, may be helpful for competition across
markets.

4

Better regulation

4.1

Prior to this consultation we have expressed concerns that while the Mutuals
Team performs its role diligently, its function is not well accommodated by its
host, the FCA. While the FCA’s mission, culture and structures may be suited
to regulating a large and complex financial sector, they have not always
served the best interests of societies as commercial entities with co-operative
and communal objectives.

4.2

Whereas other registrars, Companies House, the Community Interest
Companies Regulator and the Charity Commission, have clear institutional
missions and frameworks centred on registering economic entities, and where
necessary regulating their social or charitable nature, the siting of a
comparable function within the FCA does not produce anything similar for
societies.

4.3

There may be a case for change in terms of institutional hosting over time, but
our focus in this response is to encourage the appropriate use of regulatory
policy, in line with the underlying legislation, in the case of the Mutuals Team.
Unlike these other registrars, for example, the Mutuals Team has no Business
Impact Target or Growth Duty. We also find there are issues with institutional
accountability and oversight for the Mutuals Team within the wider FCA.
Furthermore societies are not currently offered a clear process for challenge
and redress. Given the degree of discretionary power the Mutuals Team has,
and the fact that there are times when its regulatory policy and approach
prove controversial, these issues are especially problematic.
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4.4

The mission document does helpfully refer to the need to be a ‘proportionate
and effective regulator’, setting out key principles in Section 5, and it would be
appropriate to consider the work of the Mutuals Team in this context.

5

Recommendations

5.1

We recommend, whether the proposed mission is adapted or adopted
following consultation, that the footnote definition of ‘relevant markets’ is
clearly annotated to reflect not just the markets set out under FSMA but the
potential also for activity in other markets where there is a legislative
requirement for work carried out by the FCA. As long as the point is
understood this could be as limited a change as stating that “’relevant markets’
are primarily but not necessarily exclusively those defined in FSMA section 1F
as covering the financial markets generally, and the markets for services
regulated under FSMA and regulations covering payment services and
electronic money.”

5.2

The remainder of our recommendations are not an easy fit with the
consultation questions but could be taken as a response to ‘Question 6 Do
you think our intervention framework is the correct one?’

5.3

In line with the key themes under the mission, we recommend that the Mutuals
Team be able to develop its own, aligned mission. This does not have to be an
elaborate bureaucratic undertaking, but rather should simply set out the
following:

5.4



The impact the Mutuals Team aspires to have on the utility of the
corporate framework within which co-operative and community benefit
societies operate



The aspirations the Mutuals Team has to assist stakeholders in
navigating and complying with registration under the Co-operative and
Community Benefit Societies Act



The impact the Mutuals Team aspires to have on the integrity of the
co-operative and community benefit society legal forms



The broader economic and social impacts the Mutuals Team aspires to
have in discharging its statutory functions



The impact the Mutuals Team aspires to have on the utility of publically
held data on co-operative and community benefit societies

Furthermore, the Mutuals Team’s mission should articulate principles of good
regulation. These could draw on the example set by the Community Interest
Companies Regulator, which is committed to the following principles:
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proportionality, accountability, consistency, transparency and targeted.2 For
example, we would like to see the Mutuals Team commit further to explaining
its decisions with more explicit reference to relevant law or guidance, on a
consistent basis.
5.5

Once the Mutuals Team’s mission is defined it is essential that is held
accountable for delivering on it. There are already tools available in
government for doing this. The FCA now has a Business Impact Target but we
are concerned that the sometimes significant regulatory impact of the Mutual
Team’s policies and processes will not be meaningfully accounted for within it.
We recommend that the FCA creates a Mutuals Team ‘carve out’ within its
wider Business Impact Target and reports on this in a transparent way.

5.6

We understand that the FCA has not been given a Growth Duty by BEIS, on
the basis that it already has clear duties more appropriate to its roles as
financial services regulator. This was most recently reiterated in the outcome
of a BEIS consultation on implementing the Growth Duty:
"We note the concerns expressed by one respondent that, unless listed
separately, the work of the FCA Mutuals Team will not be subject to any
obligation to have regard to economic growth in carrying out its regulatory
functions. The FCA is not covered by the Growth Duty because it is instead
subject to the Principles of Good Regulation set out in the Financial Services
and Markets Act, which include the obligation to have regard to the
Consultation exercise desirability of sustainable growth in the UK economy.” 3

5.7

We do not believe the FSMA principles are appropriately tailored to the
specific functions of the Mutuals Team. Thus we suggest that the FCA draws
on the Growth Duty, as it is applied to its peers, Companies House, the
Community Interest Companies Regulator and the Charity Commission, to
orientate the specific mission and accountability of the Mutuals Team in this
regard. A reading of the statutory guidance for the Growth Duty would
certainly suggest this would be appropriate for the Mutuals Team’s role. 4

5.8

Finally, we recommend that the Mutuals Team provides a process through
which stakeholders can query and challenge its actions, and seek redress
where necessary.

2

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/223957/13-785-community-interest-companiesregulators-status-role-function-and-location-guide.pdf
3

https://www.gov.uk/government/consultations/business-impact-target-growth-duty-and-small-business-appeals-champion

4

For the statutory guidance on the growth duty, see here:
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/574499/growth-duty-statutory-guidance.pdf
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James Wright, Policy Officer
james.wright@uk.coop
0161 214 1775
Co-operatives UK
Holyoake House
Hanover Street
Manchester
M60 0AS
www.uk.coop
About Co-operatives UK
Co-operatives UK is the network for Britain’s thousands of co-ops. We work to
promote, develop and unite member owned businesses across the economy. From
high street retailers to community owned pubs, fan owned football clubs to farmer
controlled businesses, co-ops are everywhere and together they are worth £34.1
billion to the British economy.
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Capital Credit Union Ltd
FCA Our Future Mission Consultation Paper
Answers to Questions Posed
Q1
Do you think our definition of a well- functioning market is complete? What other characteristics do
you think we should consider?
Answer
The definition is split among retail, wholesale and capital markets and reflects traditional economic
theory without any other variables, which will affect decision making. Other things to consider are
consumer confidence, timing of maturity, unforeseen events that can have catastrophic
consequences on markets particularly in the short term eg BREXIT
Q2
Do you think our approach to consumer loss in well- functioning markets is appropriate?
Answer
It assumes a simplistic approach to complex decisions and does not take into consideration the
consequences of failure to private individuals who do not have the broad shoulders to sustain the
loss
Q3
Do you think we have got the balance right between individual consumer due diligence and the
regulator’s role in enforcing market discipline?
Answer
The Regulator’s role is to ensure that the rules that are set are followed by the individuals and
companies that it regulates. Part of a consumer’s due diligence is to be able to rely on the Regulator
ensuring that the rules are being followed. The Regulator must instil confidence in consumers that
this is the case. The consumer can then make their choice depending on their particular needs.
Q4
Do you think the distinction we make between wholesale and retail markets is right? If not, can you
tell us why and what factors you believe we should consider?
Answer
The difference between the wholesale and retail markets is scale and the consequence of
misinformed decision making. To the individual in retail markets this is life changing in wholesale
markets less so because the decisions are being made on the basis of knowledge and skill by trained
people. Protection needs to be afforded to individuals from poor decision making from the advice of
others.
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Capital Credit Union Ltd
FCA Our Future Mission Consultation Paper
Answers to Questions Posed
Q5
Do you think the way we measure performance is meaningful? What other criteria do you think are
central to measuring our effectiveness?
Answer
It is unclear from the consultation paper what performing well or badly actually means. How do we
know? How are you evaluating your performance? What criteria have you set? You need
transparent measures so that the markets, firms, and individuals that you regulate have confidence
in you.
Q6
Do you think our intervention framework is the correct one?
Answer
Over reliance on finding errors through supervision rather than clearly defined parameters that firms
can work to. Timescale too wide more likely to find obvious rather than emerging issues.
Scope of FCA too wide to effectively regulate firms within their remit. Impossible to have enough
staff to do so.
Q7
Do you think that the we interpret our objective to protect and enhance the integrity of the UK
financial system is appropriate? Are there other aspects you think we should include.
Answer
It is unclear how this can be achieved by the table defining financial harm. It is being defined by
impact and it is unclear how this is going to be done. What is the definition of impact and harm. It is
different depending on the consequence of the harm.
If the rules are being followed then the risk of harm is minimised.
Q8
Where do you believe the boundary between broader policy and the FCA regulatory rules lies?
Answer
The FCA responsibility is to apply the rules; broader policy is the role of Government and the
interpretation is the role of the courts.
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Capital Credit Union Ltd
FCA Our Future Mission Consultation Paper
Answers to Questions Posed
Q9
Is our understanding of the benefits and risks of price discrimination and cross subsidy correct. Is
our approach to intervention the right one?
Answer
The responsibility of companies is to their shareholders and the return that they make to them.
Since this is the case companies will risk price. Cross subsidy would need to be incentivised by the
Government for it to be effective. Price sensitivity analysis is too theoretical consumers are also
affected by capability, availability and ability to move ie lack of providers willing to provide the
products that they need at the price they can afford. Providers base price primarily on risk. I do not
think this is the FCA role. It is the Governments role.
Q10
Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
Answer
Increased responsibility on individuals makes it more important for the FCA to regulate well. Is it
innovation or better regulation of the rules that are in place? Clearer definitions to give individuals
more confidence.
Q11
Would a Duty of Care help ensure that financial markets function well.
Answer
Duty of Care would need to be defined well so that the courts could interpret it and it is a good idea
as long as it is defined clearly and concisely.
Q12
Is our approach to offer consumers greater protection for more complex issues the right one?
Answer
All consumers should be afforded the same protection. Complex products demand better
explanation and more clarity provided by individuals who have the skills and knowledge to do so. It
is about firms explaining their products not the FCA offering more protection and distinguishing
between complex and no complex products who decides what is complex?
Q13
Is our regulatory distinction between consumers with greater or lesser capability the right one?
Answer
Everyone is entitled to protection how do you decide level of capability? This can only be done by
independent advice and clarity of the products available. This is possible by rules that are clear that
the regulator can impose and the courts can interpret
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Answers to Questions Posed
Q14
Is our approach to redress schemes for issues outside our regulatory perimeter the right one?
Would more specific criteria help firms and consumers?
Answer
If it is outside FCA perimeter the FCA should refer it.
Q15
What more can we do to ensure consumers using redress schemes feel that are receiving the
appropriate level of personal attention?
Answer
Make the schemes more transparent with a clearly defined route to escalate if consumers believe
that they are not receiving what they are entitled to
Q16
Is our approach of giving more vulnerable consumers greater levels of protection the right one?
Answer
It is important that it is understood that pay day lending is only available to people in work and many
vulnerable people will not be in work.
The regulation should be to protect all consumers from consumer harm from unscrupulous financial
organisations. It is very difficult to determine who is vulnerable and who is not. Education is helpful
but not everyone may understand. The key is in regulatory process so that the seller is responsible
for ensuring that the products are understood; rather than affording specific additional protection
for vulnerable consumers since this definition is subjective.
Q17
Is our approach to the effectiveness of disclosure based on the right assumptions?
Answer
Transparency and disclosure is the key to avoiding consumers making wrong decisions. The
information given about products and in the disclosure must be in plain English and not using
particular legal terminology, which not all consumers understand.
Q18
Given the evidence, is it appropriate for us to take a more “interventionist” approach where
conventional disclosure steps prove ineffective?
Answer
If the seller is responsible for ensuring that the products are understood whether this is directly or
through an intermediary then there is no need for the Regulator to impose restrictions on products
or price.
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Answers to Questions Posed
Q19
Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?
Answer
FCA should intervene if the regulations are not adhered to. It is the FCA’s responsibility to ensure
that the regulations ensure that if an organisation follows the regulations it is unlikely that there will
be consumer harm
Q20
Are there any other factors we ought to consider when deciding whether to intervene?
Answer
Whether breach of the regulations is deliberate or from error.
Q21
What more do you think we could do to improve our communication about our interventions?
Answer
Case studies with examples of how and why the FCA intervened
Q22
Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?
Answer
Clarity on which firms the proposals are likely to affect and why
Q23
Do you think it is our role to encourage innovation?
Answer
It is the FCA’s role to ensure that there are less barriers to entry so that new firms can enter the
market place to promote competition. The volume of regulation and compliance is so great that it is
a barrier to enter the financial services market place. Rather than concentrate on start up assistance
for banks it would be beneficial also to assist mutual societies.
Q24
Do you think our approach to firm failure is appropriate?
Answer
Can the FCA not have good early warning indicators that a firm is likely to become in difficulty since
any financial organisation that fails is likely to have far reaching consequences for the consumer.
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Answers to Questions Posed
Q25
Do you think more formal discussions with firms about lessons learned will help improve regulatory
outcomes?
Answer
Yes because it gives further confidence in the regulatory system. Firms report back on lessons
learned so that the breach is less likely to recur.
Q26
Do you think private warnings are consistent with our desire to be more transparent?
Answer
Yes, but it depends on scale and risk of detriment to the industry if findings are not made public.
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Ensuring Markets Function Well
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
DRF is concerned about some aspects of the FCA’s approach specifically to the market for
consumer debt solutions. These concerns may have wider relevance.
The need for debt solutions in the UK is unfulfilled. Money Advice Service research shows that
only 20% of those who need a debt solution are offered one.
Competition for debt solutions is not only between individual firms, but also between
organisations whose services are funded directly or indirectly by creditor contributions or by firms
that charge consumers fees.
There is a widespread view that the long-delayed authorisation process for debt solutions firms
with interim permission has favoured creditor-funded/free-to-client organisations (partly because
of the perception that FCA may have an inappropriately close relationship with these
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organisations).
There is a feeling, by fee-charging firms, that personnel responsible for the authorisation process
within the FCA may have a philosophical objection to fee-charging debt management firms that
has been reflected in the approach to authorisation and that is further reflected in the recent
rejection of “minded to refuse” applications for authorisation of debt management firms by the
FCA’s own Regulatory Decisions Committee. The FCA’s silence on these matters does not improve
confidence in the regulatory process.
The national need for debt solutions is unlikely to be met by MAS funding alone. Free-to-client
debt advice organisations (such as Citizens Advice) tend to concentrate provision on low income
groups and more vulnerable people, whereas MAS research shows many people with debt issues
are earning average incomes or greater.
Detailed consideration of solutions to meeting this unfulfilled consumer need are probably
beyond the scope of this question, though it would be attractive if FCA regulation provided a level
playing field between debt solutions and debt advice organisations without reference to sources
of funding. It might also increase supply if the fair-share model of creditor funding used by
StepChange Debt Charity and commercial firm Payplan could be used by any authorised firm.
However, the nub is that, where consumer need is not being met by the current market, then, in
order for the market to “function well” FCA needs to consider what may be necessary to create
market supply that can enable the need to be fulfilled, whilst meeting FCA threshold conditions.
Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
DRF’s comments are specific to the regulated activities of debt-adjusting and debt-counselling
only.
Our concern is that these areas relate to consumers who are indebted and are therefore often
perceived as already having suffered loss. DRF believes that the FCA does not acknowledge that
debt solutions are usually rehabilitative and can confer financial capability and that they may be
more successful in doing so than debt advice on its own.
We don’t believe that the FCA is taking a necessarily holistic approach to consumers in debt. The
FCA’s approach to affordability, creditor debt collection practices and debt management and debt
adjusting is too functionally separate and not encouraging an approach that can lead to better
outcomes for consumers.
Q3: Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
Thinking of DRF members’ experience of the authorisation process to date, there are serious
concerns that the FCA regards consumers of debt solutions to be rarely capable of individual due
diligence. DRF believe that fee-charging solutions firms are now transparent in explaining their
charges and alerting consumers to free debt advice, but feel that the FCA personnel involved in
the FCA’s authorisation process still do not believe that people should have the choice to pay for
debt advice.
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Q4: Do you think the distinction we make between wholesale and retail markets is right? If not,
can you tell us why and what other factors you believe we should consider?
No DRF view.
Q5: Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?
DRF are concerned about the FCA’s performance measurement. In the case of firms with interim
permissions for debt-counselling and debt-adjusting, many applied for authorisation in December
2014 and remain in interim permission in January 2017 with, to date, no clear indication of when
applications will be decided. The FCA is, in many cases, more than a year beyond the period it has
to decide applications and is in breach of its legal and statutory obligations.
Some firms feel this has starved them of investment and the ability to make plans for the future of
their business. Others feel that the lack of decision may be the deliberate FCA policy to force them
to exit the market voluntarily.
This delay does not seem compatible with the objective of ensuring markets function well.
Meeting FCA Objectives
Q6: Do you think the way we interpret our objective to protect and enhance the integrity of the
UK financial system is appropriate? Are there other aspects you think we should include?
In relation to the regulated activities of debt counselling and debt adjusting, DRF has concerns
about the FCA’s approach to proportionality and to consumer responsibility.


Proportionality: We see little evidence that the FCA takes into account the costs to firms
when it considers the regulatory burden (based, it must be said, only on firm’s experience
of the authorisation process) on small debt management firms, many of whom have
either exited the market or voluntarily restricted their permissions based on their
experiences of meeting the FCA’s demands. DRF understand that this concern is shared by
other organisations representing small consumer credit companies.



Consumer responsibility: DRF is unsure whether the FCA believes that consumers can take
responsibility for any decision relating to dealing with their debt. Even after rigorous
openness and disclosure, clear transparency and clear demonstration of senior
management taking responsibility for creating a culture that puts the consumer at the
heart of the business, it is felt that the FCA still believes that consumers can rarely take
responsibility for decisions to seek fee-charging debt advice.

Q7: Do you think our intervention framework is the correct one?
DRF believes the intervention framework laid out in the consultation is sensible, thorough and
appropriate. However, it relies on the FCA having a clear understanding of the issues, products
and processes involved. Delays around certain issues that have arisen in the authorisation process
indicate this may not always be present – for example in the approach to reviewing debt
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management plans (This appears to have been dealt with first in relation to StepChange Debt
Charity. Fee-chargers appear to have only been given detailed advice by the FCA afterward. This
concerns DRF in that it appears that the intervention framework may treat some regulated bodies
differently from others).
Regulation and broader public policy – getting the balance right
Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
DRF believes there is a huge gap between the FCA’s approach to the regulation of debtcounselling and debt-adjusting and the public policy need in this area.
The FCA’s approach seems to be based on the narrow objective of, having defined these activities
as high risk, ensuring that firms applying these permissions should be strait-jacketed into a
particular approach to providing the debt-management product, with an emphasis on ensuring
that as many consumers as possible are directed to free advice agencies instead.
Little attention appears to have been focused on the consumer need for these services (four out
of five people who need debt advice or solutions aren’t getting them) and the affect that having
close to nine million indebted consumers has on the UK economy as a whole.
No attention appears to have been given to creating a regulatory framework that can encourage
innovation in the sector, such as a holistic approach that recognises that putting in place a debt
solution could be the first step in returning a consumer to financial capability and creating a
population that is less likely to incur unsustainable debt and more likely to make successful
financial provision for its own future.
Indeed, DRF’s experience of the authorisation process is that innovation (such as dealing with
bailiff debt inside a debt management plan) is positively discouraged. It is obvious to DRF that the
personnel at the FCA do not understand or comprehend this issue.
Q9: Is our understanding of the benefits and risk of price discrimination and cross subsidy correct?
Is our approach to intervention the right one?
DRF has no comment.
Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
DRF is unclear whether this question relates to the Senior Managers & Certification Regime
(SM&CR) or to the individual responsibility of consumers.
It is DRF’s belief that SM&CR will not require a more innovative regulatory response as its
imposition is likely to deepen the culture of principles-based regulation inside every authorised
firm. However, DRF has concerns that the FCA has not fully taken into account the likely burden of
SM&CR on small consumer credit firms and hope that an effective doctrine of proportionality will
be developed in this area.
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In the area of consumer responsibility, it is DRF’s hope that FCA regulation and supervision of
debt-counselling and debt-adjusting will encourage consumers to take responsibility for dealing
with their debts and thus encourage more to do so. This may require innovation in balancing the
approach of lenders to collections and forbearance with the provision of debt advice and debt
solutions.
Q11: Would a Duty of Care help ensure that financial markets function well?
DRF does not believe a “duty of care” is necessary. Creating statute, rather than relying on a
principles-based approach, creates a less agile regulatory system and could increase opportunities
for consumer harm.
The FCA’s intervention framework provides adequate opportunity to ensure consumers receive
appropriate redress, at less risk to both consumers and firms.
Protecting consumers
Q12: Is our approach to offering consumers greater protection for more complex products the
right one?
On balance, DRF believes this is the right approach. However, complexity is often merely a
function of poor explanation and the FCA should not always assume that a product remains
complex and risky if it is adequately explained in a manner that is appropriate to a specific
consumer’s needs.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
See response to Q12 above. In addition, DRF suggests that many consumers of debt solutions
become more capable during the solution, because of its rehabilitative nature. The FCA should
not assume that lesser capability/vulnerability is always chronic and enduring. To do so
discourages firms from developing products that help consumers achieve financial capability as
their feeling of being back in control develops over the life of the debt solution.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right
one? Would more specific criteria help firms and consumers?
In relation to debt-counselling, debt-adjusting and debt-collection, DRF is concerned that the fact
that a number of creditors lie outside the FCA’s perimeter (Local authorities, government
creditors like HMR&C, utility companies, for example) is very unhelpful in creating sustainable
debt solutions for consumers. DRF would welcome them (and agents like enforcement agents)
being brought inside the FCA’s regime.
Q15: What more can we do to ensure consumers using redress schemes feel they are receiving
the appropriate level of personal attention?
The FCA does not investigate individual complaints and is clear about this during a redress
process. DRF’s view of redress decisions that the FCA have made is that these usually seem
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appropriate. Making consumers feel they are receiving personal attention might mislead
consumers and lead to complex and unhelpful correspondence with individuals.
The FCA should take pains to explain the setting in which it operates at every contact point within
a redress process. The division between FCA and FOS is clear and no change is required.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?
In the areas of debt-adjusting and debt-counselling, DRF believes:




The FCA may assume that all those seeking debt solutions are equally vulnerable, based
on assumptions that they all have poor levels of financial capability and are mostly from
low-income groups.
The FCA seems to assume that vulnerability persists throughout a debt-solution, when it
may well diminish as the individual feels they are more in control of outgoings and as
creditor harassment ceases.

However, greater levels of protection for vulnerable consumers is key to the effectiveness of debt
solutions. The FCA should, again, encourage innovation in the debt-adjusting and debt-counselling
sectors so that, for example, firms could be encouraged to invest in fintech to diminish the impact
of poor literacy, numeracy and financial skills.
The role of disclosure in consumers’ choices
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
DRF believes that a simple “less is more” approach based on behavioural nudges and providing
information of real value (such as price comparisons) is likely to be, as the FCA suggests, far more
effective than detailed, statutory small print which, in many cases, makes communication less
effective.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?
DRF believes that the FCA is advocating a more creative approach to disclosure, where firms will
benefit from more positive relationships with consumers who trust firms more because things
have been explained simply in a way that prompts particular action.
DRF don’t think specific interventions will achieve this. Instead the same nudging process the FCA
advocates for consumers needs to be used to change culture at firms. It might be that a
requirement to keep in place current turgid statutory statements should be required until
appropriate alternatives have been created – providing competitive advantage to firms that
respond to the need for change.
When will we intervene?
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?
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No. The process seems logical and appropriate and designed to bring about good outcomes. Using
the annual mission statement to outline FCA approaches to issues will help firms to understand
problem areas and act appropriately. Communicating causes of harm will help firms apply this
knowledge of the FCA’s concerns to related areas and activities in their own operations. The likely
outcome of FCA actions may become more predictable as this approach takes hold. So may the
likelihood of the FCA perceiving harm in a particular activity and taking action.
However, if FCA intervention decisions are to continue to be made on the merits of individual
cases, then it isn’t possible for an approach to deciding when to intervene to make the decisions
themselves more predictable.
Q20: Are there any other factors we ought to consider when deciding whether to intervene?
No.
Q21: What more do you think we could do to improve our communication about our
interventions?
Thinking of the authorisation process for debt management firms, DRF believes there have been
two “minded to refuse” applications that have reached Upper Tribunal and three that were
overturned by the FCA’s Regulatory Decisions Committee.
Where decisions at RDC or Upper Tribunal are upheld, the reasons for decisions are published.
Firms learn from these.
We believe it is not transparent and actively unhelpful for the FCA not to publish any points of
principle established by decisions not to uphold FCA decisions. DRF understand the need for
commercial confidentiality but do not believe it is impossible to provide guidance that will assist
both firms and the FCA when decisions are not upheld.
Competition and market design
Q22: Is there anything else in addition to the points set out above that it would be helpful for us
to communicate when consulting on new proposals?
No.
Supervising firms
Q23: Do you think it is our role to encourage innovation?
Yes. In that DRF’s experience of debt management authorisation is that FCA can easily prevent or
stultify innovation. In this market, innovation is clearly necessary in order to meet market need.
However, there has been little change in the basic products on offer since they were first
designed.
Regulatory issues are at the heart of the possibility of change. For example, the FCA was warned,
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at a Money Advice Service meeting, by both free-to-client and fee-charging advisors that the need
to be authorised separately for a range of regulated activities effectively prevented a holistic
approach to debt advice.
Q24: Do you think our approach to firm failure is appropriate?
Yes.
Our approach to enforcement
Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?
Yes. See response to Q21, above.
Q26: Do you think that private warnings are consistent with our desire to be more transparent?
No, but nevertheless, they may be highly effective in enabling firms to deal with issues of concern
rapidly, thoroughly and with energy, they should also help the FCA adjust its supervision regime in
the light of risk.
Private warnings could be an effective tool as long as they are accompanied by anonymized public
presentation of issues and concerns to help firms in an affected sector to take similar actions.

8

Response to FCA
“Our Future Mission”
Author:
Daniel Elkington.

IFA (DME01046)

I

Contents
Preface ........................................................................................................................................ 4
Question 1. “Do you think our definition of a well-functioning market is complete?
What other characteristics do you think we should consider?” .......................................... 4
Question 2. “Do you think our approach to consumer loss in well-functioning markets is
appropriate?”............................................................................................................................. 5
Question 3. “Do you think we have got the balance right between individual due
diligence and the regulator’s role in enforcing market discipline?” .................................. 5
Question 4. “Do you think the distinction we make between wholesale and retail
markets is right? If not, can you tell us why and what other factors you believe we
should consider?” ...................................................................................................................... 5
Question 5. “Do you think the way we measure performance is meaningful? What
other criteria do you think are central to measuring our effectiveness?” ......................... 6
Question 6. “Do you think the way we interpret our objective to protect and enhance
the integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?” ......................................................................................................... 7
Question 7. “Do you think our intervention framework is the correct ................................. 7
one?” ........................................................................................................................................... 7
Question 8. “Where do you believe the boundary between broader policy and the
FCA’s regulatory responsibility lies?”........................................................................................ 8
Question 9. “Is our understanding of the benefits and risk of price discrimination and
cross subsidy correct? Is our approach to intervention the right one?” ............................ 8
Question 10. “Does increased individual responsibility increase the need and scope for
a greater and more innovative regulatory response?”........................................................ 9
Question 11. “Would a Duty of Care help ensure that financial markets function well?”
...................................................................................................................................................... 9
Question 12. “Is our approach to offering consumers greater protection for more
complex products the right one?” ........................................................................................ 10
Question 13. “Is our regulatory distinction between consumers with greater and lesser
capability appropriate?” ........................................................................................................ 10
Question 14. “Is our approach to redress schemes for issues outside our regulatory
perimeter the right one? Would more specific criteria help firms and consumers?” ..... 11
Question 15. “What more can we do to ensure consumers using redress schemes feel
they are receiving the appropriate level of personal attention?”.................................... 11
Question 16. “Is our approach to giving vulnerable consumers greater levels of
protection the right one?” ...................................................................................................... 11
Question 17. “Is our approach to the effectiveness of disclosure based on the right
assumption?” ............................................................................................................................ 11

II

Question 18. “Given the evidence, is it appropriate for us to take a more
‘interventionist’ approach where conventional disclosure steps prove ineffective?” .. 13
Question 19. “Do you think our approach to deciding when to intervene will help
make FCA decisions more predictable?” ............................................................................ 14
Question 20. “Are there any other factors we ought to consider when deciding
whether to intervene?” ........................................................................................................... 14
Question 21. “What more do you think we could do to improve our communication
about our interventions?” ....................................................................................................... 14
Question 22. “Is there anything else in addition to the points set out above that it would
be helpful for us to communicate when consulting on new proposals?” ....................... 14
Question 23. “Do you think it is our role to encourage innovation?” ................................ 15
Question 24. “Do you think our approach to firm failure is appropriate?” ...................... 15
Question 25. “Do you think more formal discussions with firms about lessons learned will
help improve regulatory outcomes?” ................................................................................... 16
Question 26. “Do you think that private warnings are consistent with our desire to be
more transparent?” ................................................................................................................. 16

III

Preface
This document has been compiled in collaboration with legal experts on regulatory
matters at Chattertons and in conjunction with our advisers, who number 5.

Question 1. “Do you think our definition of a well-functioning
market is complete? What other characteristics do you think we
should consider?”
The FCA seeks to define a well-functioning marketplace. It is interesting that in the first
section on page 11 of the paper the FCA mention market failure and mention that
markets are not always efficient.
I perceive a well-functioning marketplace to be one where it is easy for a consumer to
access the market and buy what they want in a relatively straightforward manner.
Sadly, it is not as easy as going to a normal marketplace and purchasing a dozen
apples. This activity has its own risks attached; the apples could turn bad rapidly,
meaning that the money was wasted and the effective cost doubles due to the need to
purchase more.
Due to the wide variety of firms that integrate horizontally and vertically – often in a nonlinear fashion – consumers are going to this marketplace and buying similar goods from
different stalls for dramatically different prices, and without any easy manner in which to
determine whether what they are getting is a good price or noti.
This is much the same as going to a normal market. There may be 5 fruit and veg stalls,
all of which can have very different prices for their apples and all of which will have very
good reasons for the difference in price and it is often acknowledged that the regulator
treads a very thin line between ‘overbearing’ and ‘underachieving’, with the
consequences of the former is a stagnant marketplace and the latter could be as
serious as a financial crisis.ii
One approach that doesn’t appear to be considered is a harmonisation of the
marketplace. It is true to say that with firms passporting to the UK from EU countries, the
UK regulator seemingly has almost no control over their operation on these shores and
have (as a firm) encountered some firms who have passported to the UK and is
operating under their parent regulators purview; often without the clients best interests at
heart.
I would like to see a level playing field in that all financial services firms in the UK should
be equally as strictly regulated by the FCA.
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Question 2. “Do you think our approach to consumer loss in wellfunctioning markets is appropriate?”
The concept of loss is a fascinating one and loss must be part of a well-functioning
market. If there is no risk, then there is no gain.
The risk of mergers and takeovers doesn’t feel properly regulated at present. For
instance, if a ‘book of business’ is sold by one Lifeco and bought by another, there
appears to be little protection for the consumer for their investments and service
standards not to be disrupted by this.
I often come across investors who have been with a particular company for many years
and have seen letters from the vendee assuring the investor that service standards will
remain constant. The words ‘the same excellent levels of service’ are often to be seen in
such communications.
The reality is that, over time, service standards slip as the objective of the merger slowly
achieves clarity that it is in the propinquity of profit and not customer outcomes. As Salter
and Weihold found in 1979, there is little benefit to the end customer of a merger – the
purpose is mainly to reduce business risk.iii As Chatterjee and Lubatkin found in 1990iv
almost any merger, even between those with less synergistic businesses, reduces some
form of management risk.
This can result in unseen losses and the loss of service standards is a lot more important
than the regulator puts emphasis on. Making a profit is very important for any business,
but feel that should be achieved by clients making an active choice to purchase, rather
than by one lifeco purchasing the margins on a book from another.

Question 3. “Do you think we have got the balance right between
individual due diligence and the regulator’s role in enforcing
market discipline?”
Overall, the regulator has the balance between due diligence and market discipline
correct except in the area of SIPP providers investing in off-shore property. This market is
a current focus of the regulator and I hope that this review produces new rules and
guidelines that crack-down on abuse in this area.

Question 4. “Do you think the distinction we make between
wholesale and retail markets is right? If not, can you tell us why
and what other factors you believe we should consider?”
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Presently, this distinction feels incorrect. There are many advisers to businesses that
provide advice on regulated products but label their client as sophisticated and
therefore the client can purchase goods and services that are not necessarily in the
client’s best interest.
There needs to be much tighter control on who constitutes a ‘professional’ client. A large
bank selling some futures to another large bank is clearly part of the wholesale market. A
footballer being advised to buy a car showroom with his pension is not part of the
wholesale market and I would like the regulator to focus on this high-net worth segment
of the population as, due to the number of press outbursts recently, there seems to be a
segment of professional who prey on these, often naïve, individuals and take big fees
and no risk of ombudsman sanction.

Question 5. “Do you think the way we measure performance is
meaningful? What other criteria do you think are central to
measuring our effectiveness?”
Measuring the performance of a Quango such as the FCA is very difficult and whatever
the regulator chooses to use here will come under fire from some segments of the
adviser population.
A big part of market confidence is how the media ‘tee-up’ the public about a part of
the market and a story about the mark. Usage of advisers can lead to customers having
more realistic market expectations. Ensuring engagement with the media that positively
promotes the adviser community and positively promotes the civic duty of an individual
to perform their own proper due diligence before investing in something as simple as a
cash ISA should be a priority I would encourage the regulator to tackle. It has been
shown that regulation in itself can be ineffective.v What appears to be effective is a
culture of good conduct.
The medical profession has a show on Radio 4 for an hour which discusses developments
in medicine, the legal profession has the same. Equal prominence should be given to
financial services.
This suggestion is about educating a generation that missed out on having the banker
pop into school and tell the children how to interact with the world of money. In the 70’s
a Bank Manager had decision making power to lend money to local enterprise and
therefore had to understand the world of money. After deregulation and centralisation
of that activity occurred in the 80’s, the local Bank Manager simply became a team
leader, with very little actual expertise, more akin to a local BDM than a decision maker.
This centralised the expertise in banking and is part of the reason that schools around the
country have reduced access to this expertise. It is crucial that the regulator provide a
proper programme for advisers to get into local schools and help advise the next
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generation of adults on what they should be looking out for as we are, as a profession,
the equivalent of the local private banker.

Question 6. “Do you think the way we interpret our objective to
protect and enhance the integrity of the UK financial system is
appropriate? Are there other aspects you think we should
include?”
The intervention framework that the FCA currently adopts is perfectly valid conceptually.
However, it doesn’t appear to work in practise.
I have come across a number of advisers, especially post RDR, that are not actually
advisers. When these have been reported, little appears to have been done.
Overall, the industry is so diverse it would be impossible to remove the risk of an
innovative approach failing and delivering poor outcomes for clients. Indeed, this is a risk
that needs to be taken in a structured manner and I support the regulatory sandbox
approach that is currently being used for the robo-advisory market presently.
I would encourage the regulator to identify other areas, which are high risk, and rather
than trying to shut them down, they are placed in a sandbox and all the clients made
aware that the firm they are using are experimenting.

Question 7. “Do you think our intervention framework is the correct
one?”
As per a previous point the FCA really needs to help the advisory community get in front
of the camera to defend certain behaviours and to put the profession under the
spotlight.
As per the professional bodies, the FCA having regional advisory ‘champions’ that would
be the first port of call, or perhaps a press directory at the very least, that is maintained
and distributed to press organisations.
Sometimes it feels as if the FCA conjure up problems with advice to warrant its existence
and ignore the problems caused by the unregulated; scammers etc.
The integrity of the financial system would be much better protected and enhanced if
the FCA would step up its efforts to make sure that all regulated activities were
conducted by regulated individuals, rather than focus on hammering the easy targets –
i.e. those on the register.
As an example, my firm has made several disclosures over the years to yourselves and
have seen no action taken against individuals who are engaging in regulated activity
beyond their permission.
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Question 8. “Where do you believe the boundary between
broader policy and the FCA’s regulatory responsibility lies?”
I take issue with p. 3 under the heading Access on page 22. ‘Cheaper’ services cannot
occur. The FCA has a robo-advisory champion in Nutmeg, which has never had a
profitable year and only exists because of its investors.
The cost of advice is in the training, experience and expertise of a good financial
adviser.
As such, there should be no overlap between the regulator and broader policy. A
regulator is something that controls the excesses of a device or marketplace. A regulator
on a gas boiler stops it from blowing up. The regulator should have any role in an
attempted manipulation of the markets other than offering different regulatory regimes
and/or business models that open up new markets.
FAMR is a point in case, where you have opened up the simplified advice marketplace,
but hope that technology is the answer, and it may well be. What the overwhelming
conclusion of the FAMR review was that simplified advice needed absolute clarity as
there are a number of firms out there that would be happy to charge a small amount for
simplified guidance. What the regulator has done is missed the point, simplified advice
has not been clarified, the definition of what makes up advice has been simplified and
the regulator is spending our resources backing the big life companies to produce a
robo-advisory solution fit for the modern world.
Sadly the last time I saw a regulator get in bed with the life companies to solve a
perceived problem was the court reform that was supposed to destroy the personal
injury profession in exchange for cheaper insurance premiums for all. The former
happened and the latter didn’t. We can see something similar and sinister happening
here too – that the regulator, in attempting to engineer the markets, becomes too
embroiled with the project that it becomes desperate for the project to succeed and at
too great a cost.
Clarifying regulation and opening markets is the job of the regulator – not attempting to
manipulate existing ones.

Question 9. “Is our understanding of the benefits and risk of price
discrimination and cross subsidy correct? Is our approach to
intervention the right one?”
Your understanding of the benefits and risks are correct.
The regulator should not intervene at all in terms of price subsidisation in that every single
organisation in the world operates in this manner. Any attempt to engineer the pricing
structure behind a market is inherently socialist and doomed to fail in the light of our
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capitalist system . It is only in the communist state where the government tells the private
enterprise what it is allowed to charge.
The research so far concludes that price regulation is ineffective. We have a 50 year
project in using this to effect smoking and even the early research suggested that there
was a rather random effect from price regulationvi.
I would, instead, urge that the regulator ensure that companies that offer services,
especially on-going services, are delivering to their promises of providing the service
promised. It would be better to see a fast track system within the current ombudsman for
those customers who feel they are not getting value for money and would like their last
year of fees back from any practise – whether this be DFM, Advisory or Custodian / life
office / fund management etc.
Quite how this would be applied is a different question however, making it easier for
customers to get a refund of ‘last years’ fees’ would apply a market force that enforces
existing regulatory parameters rather than altering the market at all.
My firm already reviews the client bank yearly and those that are not interacting and
those that are deemed not getting value for money from the service are moved to a
lower cost and less interactive solution that is more appropriate for them.

Question 10. “Does increased individual responsibility increase the
need and scope for a greater and more innovative regulatory
response?”
Like in previous responses here the answer is education.
Sadly, those that use the existing services are not the problem. It is those that do not
engage which is where we will encounter problems down the line.
It is common knowledge that individual customers make poor decisions around money
in general and normally operate along the path of least resistance.
Sadly, these passive behavioural traits (nothing to do with the investment style), are
unavoidable and perhaps the nudge unit needs consultation here. I find the customers
that come in to talk about their options are those where the life company cannot offer
any retirement options.
The only way to stop this passive behaviour is to kill the option, ergo no retirement
accruals provider can accept the income provision business unless it is proven to be
advisable to do so by a CF30 or unless and otherwise if the client is a sophisticated
investor.

Question 11. “Would a Duty of Care help ensure that financial
markets function well?”
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A Duty of Care would open an entirely new franchise of claims management firms and
would cost the industry billions.
It would not make the markets function well, merely more defensively, ergo slower. A
duty of care would be a terrible thing to impose on the markets.
When it comes to enhancing competition and allowing for innovation, indefinite
objectives are very useful as they enable flexibility within business operations with a loose
set of outcomes to aim towards. A regulatory obligation in the same vein causes
confusion and a desperation to comply with said obligation, which can lead to
stagnation.
If the current FCA can remember the implementation of the TCF principles, where firms
across the country wasted millions of hours of effort creating guides as to how their firms
were treating customers fairly, ironically often letting service standards slip as a result of
focussing on the new challenges presented by TCF.
TCF is enough and re-enforces our professional view that we, as advisers, have an
obligation to put the client front and centre in any transaction.
It is already difficult to deal with the current panoply of traditional life companies,
platform providers and new market entrants due to their perceived need to duplicate
our work. If it was necessary that they assess the suitability of products due to the
potential for a class action against them in future this would make it difficult for us to
interact with the life industry.

Question 12. “Is our approach to offering consumers greater
protection for more complex products the right one?”
No comment, other than the current system seems to work well and this is not an area of
concern to ourselves or others that I have contact with.

Question 13. “Is our regulatory distinction between consumers with
greater and lesser capability appropriate?”
I review a body of decisions from the ombudsman and are constantly confused as to
why the regulatory regime seems obsessed with supporting those that have made no
effort whatsoever to at least check that the person supplying services to them is making
any sort of sense.
Whilst I appreciate that there are vulnerable clients and a vulnerable client could be
made so by circumstance, such as in a pension sharing order or because of a
bereavement and that vulnerability may be temporary, or a vulnerable client may be so
on a more permanent basis due to disability etc. It is imperative that these clients are
distinct as inherently lacking in capability.
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However, the distinction between ‘consumers’ based on capability appears arbitrary. I
often encounter clients who have been mis-sold a service, without exception they are
aware they have done something stupid. Quite often the common sense rule applies
that ‘if it looks too good to be true’ etc.
Even in the mid-19th Century there were writers urging novice investors that if something is
offering more than a 6% return it is probably very high risk. This general guidance has
existed in the zeitgeist for centuries and I find it baffling that the regulator deems it that
an inexperienced investor has an inability to refuse a recommendation.

Question 14. “Is our approach to redress schemes for issues outside
our regulatory perimeter the right one? Would more specific
criteria help firms and consumers?”
Further legislation is required, especially in the case of firms pass-porting to the UK. This is
especially pertinent given that this pass-porting is set to continue under the great repeal
bill and the regulator should be doing all in its power to ensure it is top of the list when it
comes to the review of European legislation post-Brexit.

Question 15. “What more can we do to ensure consumers using
redress schemes feel they are receiving the appropriate level of
personal attention?”
The redress schemes are, in our opinion, well run and have an appropriate level of
transparency. There will always be those that have not received a cheque that
complain about the process and those that are in the process of receiving a cheque will
complain about the procedure.

Question 16. “Is our approach to giving vulnerable consumers
greater levels of protection the right one?”
Absolutely, I particularly like the manner in which the regulator acknowledges short-term
mental vulnerability.

Question 17. “Is our approach to the effectiveness of disclosure
based on the right assumption?”
Heuristics are not biases, heuristics are the learned results of one’s own experience.
Paragraph 4 of page 33 displays a skin-deep understanding of behavioural economics.
People do not necessarily base their financial decisions on biases picked up from their
parents and their peers (as most prejudicial behaviour is governed). As financial
decisions are often made in private they are based on heuristics such as ‘what has or
has not worked before for me’.
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They then turn to experts and, after considering the words of wisdom from those they
consider experts, they may look at what the default options are, they may consider what
their parents / peers would do in their circumstance.vii
Interestingly the source I reference above also found that those who made their own
decisions missed out on market returns by 1% if they had less than average financial
numeracy and 0.56% if average or greater; these percentages are 0.51% and 0.33% with
a professional financial adviser and 0.46% and 0.53% with family/friends (bias).
Interestingly this proves there is always a value to financial advice, but for those with a
low financial numeracy they will achieve better results by talking to family/friends. Those
with a higher financial numeracy yield little from friends.
The FCA approach to disclosure is that the professional has a duty to disclose everything
to the client about the potential risks of every product.
Let’s take a simple example where this doesn’t work:
If I advise client A to buy an OEIC on a Platform within a GIA and an ISA I have to explain
the following risks;
The OEIC may become illiquid, it is volatile and withdrawals may crystallise loss, it is
volatile and the value may decrease over time, it may have specific risks to the
investment itself, The platform might go bust making withdrawals difficult, tax rules might
change and investing in an ISA might not work in future, the GIA might pay more tax in
future, the GIA doesn’t have any specific treatment, the platform may change their
charges, the OEIC may change their charges, all charges have an effect on returns,
there are adviser charges involved, some charges may affect taxation and so on…
To the average person on the street they may then turn from the robo-adviser (as they
cannot afford several hours with a physical one apparently) and turn to other ‘experts’
such as Paul Lewis, who will tell them to buy a tracker, and will tell them that Hargreaves
Lansdown are very popular and relatively inexpensive. With the backdrop discussed
above, they will also lose out on returns.
Disclosure and transparency only affects regulated experts, it has no bearing on
unregulated experts and as the FCA is unlikely to be able to regulate all those that
normal people consider to be experts the regulator is imposing an unfair disadvantage
on the financial services industry by forcing us to print and explain thousands of pages of
literature unnecessarily.
Currently, and I am glad you’ve recognised that less is more when it comes to disclosure,
I have a huge bee in my bonnet regarding the regulatory ‘projections’ from life
companies, especially the ‘effect of charges’ column. To explain, this is the difference
between the return on an investment were it free and the return on an investment with
charges included based on a fictitious growth rate.
This is a completely fictitious disclosure, with no basis in reality and the only effect on the
consumer is to tell them that investing with a professional is expensive.
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I would prefer much greater simplicity in personalised illustrations based on the here and
now. For example:
Thankyou for investing in lifco abc. We have varying product charges
based on the level of money invested.
You are investing £100,000. The on-going fees for this contract will (if you
achieve no growth) cost you £400 over the next year.
If, over time, the cost of the contract doubles to £200,000, then you would
have to pay £600 over the year.
If, sadly, the contract halves in value to £50,000, then you would have to
pay £300 a year.
If you had bought this contract a year ago and you needed the money
now, then you would have to pay an exit penalty of £2,000.
This approach of “what would be the pounds and pence cost of the investment, double
the value and half the value” would be much simpler and lay out in simple terms the
cost of a contract. Stating the ‘effect of charges’ over 25 years would be £30,819 based
on a 5% growth rate really doesn’t help and may not even be real.
I would like to see the regulator abandoning an approach of attempting to project
based on guesswork of returns and to simply assume, for the purpose of charges, that
people are going to get out what they put in. Any growth projections are fraught with
inaccuracy and difficulty, and illustrating that a pension may cost an investor £30K over
a lifetime is unhelpful.

Question 18. “Given the evidence, is it appropriate for us to take a
more ‘interventionist’ approach where conventional disclosure
steps prove ineffective?”
I have always and probably will always question why the regulator feels that it needs to
intervene to improve customer decision making at the point of custom. It should be
incumbent on the regulator to properly educate prior to the decision.
It has been found that a weaker association of cognitive abilities leads to a greater
propensity to hold savings accounts and bonds.viii The failure here is a failure to educate.
Going back to messrs Gaudecker and Gaudecker, simply increasing financial numeracy
yields in half the losses against the markets; which is a similar impact to provision of
financial advice.
The current poor outcomes achieved by passive decision makers are because of a lack
of education and not because of a lack of information disclosure. If the regulator were
to ask the population what an open-ended collective investment was, they would
discover that even basic parlance is beyond the ken of the average individual.
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How on earth are consumers supposed to understand what context to put all this
disclosure in when they do not even understand the background information.

Question 19. “Do you think our approach to deciding when to
intervene will help make FCA decisions more predictable?”
I support increased clarity.

Question 20. “Are there any other factors we ought to consider
when deciding whether to intervene?”
In the case of market interventions, the regulator should seek to intervene only when
necessary.
Interventions in individual cases should be clear, concise and swift. Too many times I
have seen a rogue practitioner go on practising after being reported when they should
be shut down immediately.

Question 21. “What more do you think we could do to improve our
communication about our interventions?”
As an intervention should be where people are going to be harmed the local press local
to the area in which the rogue practitioner was operating should be informed with paid
for editorial if necessary. In the case of national news where the regulator is intervening
in the markets then national press.
The thought occurs that regulatory intervention doesn’t necessarily come with a fanfare
and it very well needs to. If a hospital was being shut down then there would be
coverage, given that financial well-being is almost as important as physical well-being if
a large firm is being sanctioned by the FCA then this should be headline news.

Question 22. “Is there anything else in addition to the points set out
above that it would be helpful for us to communicate when
consulting on new proposals?”
The proposed process seems relatively straightforward. Perhaps the fifth bullet point
covers this however, I would like to see the proposed timetable for implementation and
review.
With longer-term thematic reviews I often see the regulator publish a CP, then a DP. I
think that certain questions such as ‘what is the right level of qualification for an adviser’
should be in a cycle of constant consultation.
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There are other similar questions where there is clearly a need to consult on an area of
regulation on a continual basis and, although the profession is always aware that such
an issue is on the regulator’s radar, it is never published that such an issue is on the radar.
As a for instance, the Bank of England monetary policy committee have regional
agents, which are constantly touring the country gathering the qualitative data from
business to inform them on two decisions – big decisions perhaps, but two nonetheless.
The live and local programme is a good start, but I’d prefer the BoE model, where there
are 2-3 regional contacts which are constantly gathering stories from each of the
regions in the UK, rather than the national team going on tour.

Question 23. “Do you think it is our role to encourage innovation?”
It is a long held view that government and their agencies simply get in the way of
business to varying degrees. A government department cannot encourage innovation,
but can allow it by specifically creating legislative and regulatory gaps in the market
which will naturally become filled.ix
This gap is often, in the case of successful innovation programmes, where a body of the
government simply identifies a gap and points the innovators towards the gap.
The short answer to your question is that it is the role of the FCA to encourage innovation,
but not in any active sense. I believe that the current approach of the FCA, specifically
project innovate, is part of this ‘passive’ approach, whereby a gap is created and the
quango appoints persons to explain to the potential innovators what the gap actually
looks like in a regulatory sense.
I don’t feel that the regulator could improve much on project innovate, other than the
regulator should probably examine the business credentials of those it holds out as
poster children of an innovative revolution. Nutmeg, for example, only exists because of
its investors. It makes hardly any money and hardly ever has other than through funding
rounds. As it isn’t really that innovative (it is essentially a rebranded Hargreaves
Lansdown without human advisers) it needs to attract massive assets to become
profitable. It will die in the next few years unless it attracts significant inflows. Nutmeg is a
great idea and I hope it works, but it is not a poster child.

Question 24. “Do you think our approach to firm failure is
appropriate?”
The FCA appears to be good at managing firm failure in terms of consumer outcomes in
the immediate aftermath. What it appears to be less good at is making sure that
appropriate time sanctions are put in place of those that manage a failed business in
terms of allowed future engagements.
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Question 25. “Do you think more formal discussions with firms
about lessons learned will help improve regulatory outcomes?”
Publishing investigations and results of investigations, like the ombudsman do with
complaints, would be hugely useful.

Question 26. “Do you think that private warnings are consistent
with our desire to be more transparent?”
I support the use of private warnings. One of the duties of the regulator is maintaining
confidence in the UK financial system.x This would hardly be aided by the regulator
publishing the full details of every concern it had. An equivalent is a warning notice in an
educational establishment as Ofsted publish their warning notices and they are an
instrument of terror and panic about the public perception, later becoming a tool to aid
improvement.
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Equity Release Council response to FCA’s consultation: Our future mission
Questions
The Council would like to specifically address the following topics and questions:
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
1. To provide context before answering these questions, the Equity Release Council (The Council)
represents the providers, qualified financial advisers, solicitors, surveyors, intermediaries and
other industry professionals who make up the equity release sector. Every member is committed
to The Council’s Statement of Principles that aim to ensure consumer protections and
1
safeguards. These safeguards work alongside the FCA’s advice requirements for equity release,
which were introduced as part of the Mortgage Market Review and are set out under MCOB 8 in
the FCA Handbook. All equity release customers must receive advice and a recommendation
from a suitably qualified adviser before taking out a product.
2. The definition of a well-functioning market considered in the consultation document – that “A wellfunctioning market is not one where consumers will never lose or regulated firms will never fail” –
is right to consider the possibility of users losing money on their financial products, and the role of
the regulator in ensuring that if firms fail they fail “in an orderly way, which minimises disruption to
customers”. However, this definition should specifically recognise that a well-functioning market is
also one which makes every effort to educate consumers on the benefits and risks associated
with various financial products, and encourages them to seek tailored advice on these products,
as a means of mitigating against the risk of failure wherever possible.
3. As an example of this, adherence to the FCA’s and the Equity Release Council’s standards for
equity release products means that advisers ensure that customers receive regulated financial
advice before taking out a product, to guarantee they are fully informed of the benefits and risks
before doing so. This procedure reduces the risk of a consumer taking out a product which isn’t
suitable for them and so “losing”, which subsequently prevents providers from “failing” in their
duties to consumers. The role of the consumer in ensuring a well-functioning market – both
through seeking out their own education on their financial matters, and being directed to do so by
the regulator and firms – should not be neglected in the FCA’s definition.
Q3: Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
4. As referenced in our answer to question six, the Council believes that the FCA is currently at risk
of trying to spread itself too thinly over a wide market remit. This approach could potentially skew
the balance more towards the regulator’s ability to enforce market discipline rather than
consumers undertaking their own due diligence, as it attempts to involve the regulator in more
areas where consumers could instead be proactive.
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http://www.equityreleasecouncil.com/ship-standards/statement-of-principles/

Q6: Do you think the way we interpret our objective to protect and enhance the integrity of the
UK financial system is appropriate? Are there other aspects you think we should include?
5. There has been a vast amount of change affecting the financial services arena – signified by the
vast array of changes that have been pushed out into the market and the sheer volume of
consultations, studies and research being undertaken – which directly forces the FCA to be
involved in many different areas. This runs the risk of the FCA potentially finding itself spread thin
over a wide range of policy areas, as well as jeopardising the pace at which providers adopt new
and innovative approaches. There is no “silver bullet” to address this problem, but it is important
to ensure that joined up thinking is implemented between the regulator and firms to ensure that a
good balance of work is reached between the two.
Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
6. When considering this boundary, there are specific issues posed for long-term products, including
equity release products. The equity release market has experienced substantial growth in recent
years, surpassing £2 billion of new business for the first time in 2016. With continually increasing
house prices, pressures on state pensions and intergenerational inequality becoming more
pronounced, the use of housing wealth throughout retirement – to meet the needs of both older
people and their family members – can be expected to continue to grow over the coming years.
The certainty behind the benefits of equity release products can be challenged by fluctuating
house prices and interest rates, and so this does pose questions around the long-term regulation
of the equity release market.
7. It is The Council’s view that while the FCA is not traditionally a product regulator, it should step in
to prohibit any practices which are clearly detrimental to consumers. This has previously occurred
in some markets, such as high-cost short-term credit.
8. The boundaries between public policy and regulation in many areas affecting equity release are
blurred, as demonstrated in the ongoing disagreements among many public figures around
whether prioritising pension savings or housing wealth is the most appropriate way to approach
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planning retirement income. It is often the case that a lack of action in broader public policy to
address issues affecting older people is resulting in the use of equity release, for instance in
meeting the costs of social care. In some areas, this also extends to the wider population, such as
the use of equity release to provide younger family members with a deposit to buy their first
home, where government intervention in the housing market has failed to make this more
affordable for first-time buyers.
9. In this respect, it may be difficult to firmly establish a boundary between public policy and the
FCA’s regulation as it cannot always be predicted where and when government will lead action,
removing the need for the FCA to consider regulation in an area. It is not clear whether the horse
or the cart is or should be leading on this matter, and it is unlikely to become apparent while this
boundary is blurred. The Council can sympathise with the FCA’s wish to consider previous
instances of failures of regulation and prevent repetition of these by creating appropriate
2

The Bank of England’s chief economist, Andy Haldane, said in an interview in August that property
wealth provides a better option for retirement income than a pension.
https://www.theguardian.com/money/2016/aug/28/property-is-better-bet-than-a-pension-says-bank-ofengland-economist

regulation – this will require a balancing act between the FCA using the accelerator and the
brakes.
Q11: Would a Duty of Care help ensure that financial markets function well?
10. On equity release specifically, The Council believes that the principles behind a Duty of Care are
fully embodied in The Council’s Standards which all members must adhere to, along with the FCA
Principles. The Council does not have any comments on the ability of consumers to bring civil
claims based on alleged breaches of Principle 6.
Q12: Is our approach to offering consumers greater protection for more complex products the
right one?
11. While not considering equity release to be a “complex” product, The Council believes that it is
appropriate to offer protection for these products. This can, however, be market-led rather than
regulator-led. Many consumers may require additional protection either as they get older or their
financial product matures: a customer in their 70s, with the full mental capacity needed to take out
a financial product, may have quite different capacity and needs by the time they are in their 80s
or 90s.
12. Council members attempt to mitigate against this potential decline by fully explaining equity
release products when they are sold, making the customer fully aware of what they are entering
into, and helping the customer (and potentially their family or lawyers) at these later stages. This
type of consumer protection can also assist advisers/providers, who many find themselves
needing to defend decisions and actions taken many years previously.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
13. It is certainly appropriate for the FCA to have this distinction between consumers with greater and
lesser capability for some of the groups described, such as those with poor financial literacy. The
FCA currently describes equity release customers as generally “vulnerable” and equity release
products as “higher risk”, and the Council believes these generalisations are outdated. Of course,
some equity release customers can be vulnerable and this is addressed in the FCA’s specific
advice requirements in MCOB and the qualification requirement, and the Council enhances these
protections with its rules and standards. Taken together, this means that customers who could be
deemed vulnerable receive regulated financial advice to assist them in their decision making,
thereby protecting equity release customers and addressing their potential vulnerability.
14. Moreover, if a consumer is deemed ‘vulnerable’ then they are likely to have many aspects of
interaction with financial services; the equity release sector with its experience over many years
has already adjusted in many instances in dealing with this type of customer profile – despite
being a niche sector.
15. It is also noted that vulnerability, and its links to capability, does not remain fixed throughout
people’s lives – consumers can all be vulnerable at some point, but this is not necessarily
permanent. For older consumers, who may have equity release products, vulnerability can
manifest itself in a physical or mental capacity and its severity may come and go. The equity
release sector therefore endeavors to ensure the integrity of its products and the advice given at
the point of sale and beyond, so advisers can assure themselves they acted fairly towards their
customers even if the customer disputes this in the future.

16. The Equity Release sector also recognises that customers’ interactions with its products are not
only at the point of sale: there has been a substantial growth in the use of drawdown products in
recent years, which presents the issue of capacity declining before later drawdowns are taken.
The sector continues to review its own internal working practices to evaluate this, and develop
new protocols and ensure other actors in the market are also aware of the many influencing
factors.
Q16: Is our approach of giving more vulnerable consumers greater levels of protection the
right one?
17. The Council appreciates the need for the FCA to closely monitor potentially vulnerable groups of
consumers and afford them additional protection where necessary. However, the Council hopes
that the FCA will also update its attitude to making associated generalisations about certain
products being the essence of vulnerability. For example, the FCA will recognise that while some
equity release customers may be vulnerable the majority will likely not be. Therefore, a distinction
should be drawn between whether a person is vulnerable or whether their interaction with a
certain product is what makes them vulnerable. The Council welcomes the FCA’s assertion that
its regulatory approach to vulnerable consumers is “flexible” and will “respond to emerging
patterns in consumer vulnerability”.
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
18. The Council agrees that full and transparent disclosure is key in financial services, and that
effective disclosure reduces the likelihood that consumers will be dissatisfied with the amount of
information they had available to make their financial choices.
19. The Council has always required advisers to provide a Suitability Report to customers to promote
transparency. The Council believes that Suitability Reports provide an important summary of why
a product was recommended as well as what was recommended, which is what appears in the
Offer KFI. The Council’s standards board and its members have recently initiated a review of the
KFI in order to establish its current and future fit for purpose status in the equity release market
which it will feedback to the regulator.
Q23: Do you think it is our role to encourage innovation?
20. The FCA should certainly be at the forefront of innovation, where this benefits the consumer. An
example of this is the FCA’s change of position over “hybrid” products where the customer reverts
to roll-up, which The Council welcomes as a good example of the Regulator reacting to market
developments.
21. Whilst the FCA has been quick to encourage innovation in the equity release sector (see above),
the PRA seem to be adopting a more restrictive attitude in implementing the Solvency II Directive.
This could result in restricting funding for the sector, deterring new entrants and removing key
consumer protections like the No Negative Equity Guarantee. Equity release providers also need
to future-proof their products, which can be difficult in an environment where there are no longterm certainties regarding the economic environment and political interventions.

From: Azish Filabi
Sent: 27 January 2017 22:27
To: FCA Mission
Cc: Jonathan Haidt
Subject: Future Mission Comment

Thank you for the opportunity to submit a comment to support the FCA’s Future Mission. Ethical
Systems is the only collaboration of the leading social and behavioral scientists who are among the
top experts on designing ethical organizations. Housed at the NYU Stern School of Business, we are a
non-profit research collaboration seeking to bridge the academic and business communities to
promote evidence-based approaches to strengthen and manage ethics in organizations.
Ethical culture is the foundation upon which all compliance-related activities can be most effectively
built. The Future Mission’s Intervention Framework (Section 5) seems appropriate (and
comprehensive) in cases where an issue or problem has been identified. With respect to ethics and
behavior risk, we think an assessment of an organization’s ethical culture prior to the occurrence of
widespread misconduct can serve as a barometer and help companies better manage risks before they
turn into compliance failures or customer complaints.
As such, we recommend that the FCA emphasize that firms should promote ethics in their
organizations by strengthening their internal ethical cultures. We commend the FCA’s recent efforts
to promote culture as part of the supervisory process, which we think is an important step towards this
goal. Additional areas for consideration include integrating ethics and behavior diagnostics into the
intervention framework through the use of ethical culture assessments as a form of “advance warning”
tool for companies and supervisors.
Section 4 of the Future Mission contemplates that the FCA will measure both the impact and
effectiveness of its regulations, including its direct impact on firms as well as short and long-term
outcomes in the markets. We applaud this approach and the move towards evidence-based
regulation. When possible, we suggest integrating the ethical culture assessments described above in
connection with such impact assessments -- particularly as regards to the growing compliance
requirements on firms -- to help assess whether such requirements alter the employee and/or firm’s
ethics orientation (i.e., does compliance crowd out ethics?).
Additionally, we suggest that before any new regulation or guidance is pronounced, the FCA conduct
"user research," as is often done by design thinkers in the technology industry and human-centered
design processes. The iterative process would involve FCA policymakers and researchers meeting
with industry leaders responsible for implementing and/or certifying compliance with new regulations
to better understand how exactly the firm and its employees are likely to behave in response to new
mandates. The goal should be to improve the “user experience” to the greatest degree practicable, and
to remove obstacles and clarify uncertainty to most effectively integrate new regulations with existing
requirements.
Best,
Azish

--

Azish Filabi
CEO, Ethical Systems
Ethical Systems Blog

From: Mark Bogard
Sent: 23 January 2017 15:55
To: FCA Mission
Subject: FCA Mission

We do not normally respond to such papers, supporting instead the BSA in their response
on behalf of the building society sector as a whole.
However, we feel strongly about Q11.
Give TCF and fairness a chance.
Relentless change is the enemy of the customer.
What really would a duty of care add? or the idea of acting in a customer’s best interests?
Even the debate weakens the concept of fairness.
These sorts of concepts take time to evolve, embed, define.
Leaving something to grow, is better than endlessly uprooting it.
In the US, 401k plans started in 1978 and they are still going today largely unchanged.
In the UK, we have gone through countless different pensions and savings changes. Even
industry experts lose track.
For and on behalf of The Family Building Society,
Mark Bogard

The Financial
Inclusion
Centre
Financial markets that
work for society

FINANCIAL CONDUCT AUTHORITY (FCA): OUR FUTURE MISSION
SUBMISSION BY THE FINANCIAL INCLUSION CENTRE
The Financial Inclusion Centre is pleased to submit a response to the FCA’s ‘Mission’ document
consultation. We are very encouraged that the FCA is consulting on its mission. The document itself
is very helpful for communicating the FCA’s priorities and how the FCA approaches its work.
In particular, we are very pleased about the greater emphasis now placed on vulnerable consumers.
We support the view that resources should be concentrated on vulnerable consumers who are less
able to withstand the impact of market failure or consumer detriment. This is more evidence that
the FCA is adopting a more consumer-focused regulatory culture.
We look forward to seeing the results of the consultation and working with the FCA to develop the
mission.
For further information please contact: mick.mcateer@inclusioncentre.org.uk
SPECIFIC QUESTIONS
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
It is quite difficult to discern in the Mission Document what the FCA actually means by a wellfunctioning market. The FCA talks about the conditions that must be met for well-functioning
markets to occur, and states what a well-functioning market is not.
We define a well-functioning market as one which produces the right outcomes for consumers and
the real economy. These outcomes, which can be adapted for specific sectors such as banking,
insurance, consumer credit etc, are:
1. Access and usage: consumers (in the wider sense) should have access to and choice of appropriate
products and services, and use those products effectively.
2. Safety and security: financial institutions should be safe and prudently run, the financial system
resilient, products and services should be safe and legally secure, and financial institutions and
individuals authorised to high standards.
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3. Fairness and integrity: consumers should be treated fairly, financial institutions and market
practitioners should operate with integrity.
4. Performance and efficiency: markets should be efficient, sustainable and produce value for
money, quality, functional, socially useful products and services that meet the core financial needs
of consumers.
5. Decisions and choices: consumers should have the necessary information, advice and financial
capability to make the right financial decisions and choices.
6. Redress and accountability: consumers should have access to well-resourced redress and
guarantee schemes and wrongdoers held to account for detrimental behaviours.
7. Confidence and trust: consumers should have justified confidence in markets and institutions that
deserve their trust.
But of course markets have to be judged how well they undertake primary economic functions, not
just serve the needs of consumers.
The financial system and financial markets are very complex but there are four primary functions:
banking, money transmission and payment systems; resource allocation and asset management (the
gathering and allocation of resources within the financial and economic system); financial
intermediation, credit creation, and maturity transformation; and insurance and risk management.
In undertaking these functions, financial institutions provide products and services to clients – for
example: pension funds provide the vehicles to help people save for retirement and also channel
capital to real economy firms or government; financial intermediation and credit creation provides
mortgages supposedly to help people afford to buy a home, and credit to smooth consumption; the
diversification of risk around the financial system allows insurers to provide insurance products to
households and firms.
The financial system and markets can be said to be economic and socially useful if they perform
those functions well.
We have developed an economic and social audit framework to assess whether markets are
working. Well-functioning markets: are safe, secure, and resilient; are efficient and socially useful;
create limited externalities; and have the confidence and trust of consumers (clients) willing to
engage.
We can only judge whether wholesale and capital markets are working if the following outcomes are
evident. Responsibility for ensuring some of these outcomes are met is shared with the Bank of
England and PRA – but given that we are focusing on the economic and social utility of markets, the
primary responsibility lies with the FCA.

Table 1: FIC ECONOMIC AND SOCIAL AUDIT OUTCOMES FRAMEWORK
Well-functioning system and markets
Safe, secure, and resilient
The financial system and important
network institutions are safe, secure, and
resilient. Achieved through sound

Poorly-functioning system and markets
System and institutions are vulnerable to
systemic risks and external shocks; poorly
managed and regulated; emphasis on short
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management, effective regulation, and
having sufficient plurality and diversity in
the system

Efficient and socially useful
Markets are efficient and socially useful
so that: pools of investable capital and
resources are allocated to economically
productive, socially useful, sustainable,
value creating activities and ventures;
incentives and attitudes encourage long
term, patient investment decisions;
efficient so that value is not extracted
from investments, financial institutions
recognise their critical stewardship role;
markets are accessible and inclusive
Creates limited externalities
Financial market activities and behaviours
do not create major externality costs for
society. This means: market failure is
contained within the financial system not
transmitted to the wider economy/
society; externalities are priced into
financial market activities, market failure
borne by financial institutions not by
society – for example, banks
underwritten by implicit taxpayer
subsidies, taxpayers subsidising
inefficient pension providers through
pensions tax relief
Confidence, trust, willingness to engage
Financial system, markets and institutions
have the confidence and trust of
investors and society, are transparent,
populated with financial institutions and
market practitioners that behave with
integrity and treat clients fairly;
confidence and trust in markets is high so
that households and firms engage with
and are willing to use financial markets

termism creates volatility; homogenous,
concentrated markets with little diversity and
plurality create systemic risks; high risk of
contagion from financial markets to wider
economic system
Market supply chain extracts value from investors
capital, high levels of capital and resources are
concentrated in speculative activities, shorttermism dominates, pools of investable capital
and resources are directed to rent-seeking or
speculative activities, not recycled for
economically productive and socially useful
activities

Markets create externality costs including:
financial markets are of national economic
interest so have benefited from direct bail-outs
and implicit insurance provided by the rest of
society; over-financialisation harms economic
productivity and exacerbates existing structural
economic inequality; market behaviours can also
exacerbate existing economic inequality both
intra and inter-generational (for example,
through the creation of asset price bubbles);
financial and social exclusion, environmental
damage caused by short-termism
Failures to exercise duty of care, misselling
episodes undermine consumer confidence and
trust in markets; major conduct costs hit the
bottom line affecting available capital for lending
and investment; failures to communicate risk/
reward to clients means expectations are not
met; confidence and trust is low, households and
firms disengage with markets (not saving for
pension with social impacts, as investors not
willing to provide capital to the financial system)

Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
It is accepted that we cannot have a zero-risk financial system. However, this philosophy should not
be used as reason for transferring an unreasonable degree of risk to consumers. Moreover, it is
important that in an era defined by low interest rates, low growth steps are taken to ensure that
risks are communicated to consumers by producers and intermediaries.
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Q3: Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
The FCA states that: ‘at a high level, financial conduct regulation aims to prevent or correct
information asymmetries by reducing to an acceptable level the problems that can arise through
imbalances in access to information, or the ability to understand and process that information’.The
FCA then goes onto say that: ‘As well as helping to reduce the impact of information asymmetries
between providers and users, effective regulation has wider benefits’.
This reinforces the view that the FCA sees the primary aim of regulation as dealing with information
asymmetries. We strongly take issue with this. The aim should be to make markets work for
households and the real economy. The fact that information asymmetries may or may not exist
should be of secondary importance. It is much better for regulators to make markets work and allow
information asymmetries to remain than to waste time and resource in a well-meaning but
ultimately vain attempt to rid the market of information asymmetries in the hope that this will
indirectly make markets work.
We should not forget that other market regulators are also defaulting to tackling information
asymmetries to try to create the right conditions in their respective markets. Financial regulators
cannot consider the potential effectiveness of information disclosure in a vacuum. Consumers are
facing information overload. Being a consumer is almost becoming a job in its own right.
We find it hard to understand why the FCA articulates this high level aim given the evidence of
history which points to the failure of information asymmetry theories to explain such high levels of
market failure in financial services but, more importantly, the very limited effectiveness of
information/ demand side solutions to produce the right outcomes for consumers.
There are a range of explanations for the market failure observed in financial markets. Information
asymmetry is the classic economic theory which traditionally has been used by regulators and
economists. Other explanations include conflicts of interest in the supply chain, oversupply in
markets, structural problems, deliberate confusion marketing, unnecessary product complexity, and
the basic nature of competition in a market (for example, innovation driven business model needs,
not consumer needs, competition for distribution not the end-user).
Of course, economic theoreticians would hold that addressing the information asymmetry problem
would resolve the other problems relating to conflicts of interest, encourage effective competition
so the equilibrium point is reached in terms of numbers of suppliers in a market, promote
competition for the end-user not distributors, and so on.
But, it is important to note that the value of any theory depends on two things. Firstly, how well
does a theory explain market failure? But, secondly, and more importantly, how well can that theory
be acted upon to produce the outcomes we seek.
It is possible to cite information asymmetry to explain market failure; and, in an ideal world, it would
be possible for conduct regulators to tackle information asymmetries to such effect that consumer
behaviour would drive the types of market and corporate behaviour we seek.
But that ideal, model world does not exist. There are few markets in financial services which are
demand-led (actually even outside of financial services the extent to which markets are demand-led
is exaggerated). Moreover, it is difficult, given the lessons from history, to argue that demand side
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interventions would ever be effective enough to correct the information asymmetry problem. We do
not understand why regulators continue to pursue the information asymmetry model.
But there is a more basic issue regarding the prioritisation of resources by the FCA. The FCA’s
primary goal, in our view, is ensuring that financial markets and institutions treat customers fairly,
produce good value, socially useful products and so on? The question is: how best to achieve that?
There are two basic approaches:



Demand side interventions/ tackling information asymmetries: the theory is that by
empowering consumers, they will then exert influence/ competition pressures on firms, in
turn improving corporate and market behaviours.
Supply side interventions: the alternative approach is for regulators to directly intervene to
influence or constrain corporate behaviours that are causing harm.

The information asymmetry approach, for the most part, has not worked in financial services. This
can be seen in the lack of real changes in the current account market following a number of
competition reviews which preferred demand side interventions, the historic failure of disclosure in
the life and pensions market, the failure of disclosure to protect consumers in the payday lending
market, and recent evidence produced about chronic market failures in the asset management
sector (a sector which historically has been replete with market information). Nor is there good
reason to believe that information disclosure will work in future. But the lack of evidence as to the
effectiveness of demand side interventions does not seem to have dampened faith in this approach.
When previous attempts at using information disclosure and other demand side interventions have
failed to produce the desired results, this has been explained away as the conditions not being right,
information not being sufficient or presented in the right way.
In contrast, we can see that direct regulatory interventions do work. The introduction of stakeholder
pensions and the RU64 rule transformed the personal pensions industry, structural reforms
transformed the with-profits and unit-linked insurance industry, the Retail Distribution Review and
Mortgage Market Review transformed those markets, price caps transformed the payday lending
sector while, more generally, targeted supervision of meaningful conduct of business and product
governance standards has seen the FCA rightly congratulated for producing real improvements in
the culture and behaviours in retail financial services.
The amount of regulatory effort and resource required to change sufficient numbers of consumers’
behaviours to influence corporate behaviours is daunting. Whereas, direct regulatory interventions
can improve the behaviour of major corporates which in the case of large institutions can directly
improve the welfare of millions of consumers.
The more realistic regulatory approach adopted by the FCA recently is not burdensome or
disproportionate. It simply codifies the standards of behaviour expected of well run businesses and
markets.
Of course, some in the industry (and some economic commentators) will argue that more intensive,
realistic regulation has unintended consequences such as stifling innovation and competition. But,
we cannot think of a major, genuinely socially useful financial innovation that has been/ would have
been prevented from coming to market as a result of more interventionist regulation. Indeed, we
would argue that tough regulatory interventions actually clears space for innovative, competitive
providers. Tough regulation encourages the right type of competition.
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Of course, we do not suggest that consumers should be denied information. Just that information
asymmetry is not a very helpful framework for understanding market failure and that information
disclosure and other demand side interventions should not be the primary regulatory tool for the
FCA to correct market failure.
Information can be useful in the hands of trusted intermediaries such as consumer groups.
Moreover, information can be used more effectively if regulators place a tougher duty of care on
producers and financial intermediaries (financial advisers and information providers) to explain
information but more importantly to not exploit information asymmetries when engaging with
consumers.
It is also important to get the sequence of interventions right. The FCA should focus on cleaning up
markets, improving the quality and reducing the cost of products, tackling conflicts of interest along
the supply chain so that the various producers and intermediaries act in the interest of and compete
for the business of the end-user, and improving the corporate governance and cultures in firms.
Therefore, we would argue that the primary aim of conduct regulation (when used alongside market
forces and standards of corporate governance) should be to make markets work so they produce the
right outcomes for consumers, not to create the conditions for markets to deliver. This means, in
practice, regulators adopting a managed markets or bounded markets approach which involves
policymakers and regulators placing bounds on acceptable behaviours and managing markets so
they improve. Creating the conditions for markets and leaving markets to their own devices is not
effective in financial services.
More generally, we are concerned about the growing emphasis the FCA is placing on conventional
economics and competition theory to understand financial markets and select interventions to make
those markets work (for example, see page 11 of the Mission document). The philosophy espoused
in the document seems to be that if only the right demand and supply side conditions could be
created, then it will follow that markets will produce the right outcomes for households and the real
economy.
In an ideal world, competition theory might be applied to good effect. However, in the real world,
markets are very different. Direct regulatory interventions are more effective and can be more
efficient in terms of regulatory resources compared to market studies which tend to be slower, are
more open to challenge from industry, and tend to approach a market failure from a flawed
competition basis.
Q4: Do you think the distinction we make between wholesale and retail markets is right? If not,
can you tell us why and what other factors you believe we should consider?
It is helpful to distinguish between retail, wholesale and capital markets. But, we would make a
number of points.
When describing retail markets, the FCA again talks about the conditions for markets to work well as
including consumers making informed decisions. But consumers will continue to exert limited actual
influence on the price and quality of products and services. These market features are primarily
determined by producers and intermediaries, and they will continue to do so. Regulators are in a
much stronger position to improve markets than consumers.
It is not clear where the FCA envisages ‘institutional’ clients such as pension fund trustees, local
authorities, or charities fitting into this classification. We would dispute that these are sophisticated
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clients. Indeed, they can be just as susceptible to poor, misleading or conflicted advice from financial
intermediaries. Moreover, given the sums of money involved, the welfare loss can be greater.
More generally, with regards to wholesale and capital markets, the FCA considers the important
conditions to be resilience, accessibility, checks on dominant providers having too much market
power, and price transparency.
Again, this is very much a competition mindset, the theory presumably being that as long as
customers can access services, there are sufficient providers to meet the conditions for competition,
and information is provided to clients/ exchanged between parties, well-functioning markets will
automatically follow.
It is not clear whether the FCA has concluded that wholesale, institutional and capital markets are
actually working well or that it presumes the conditions exist. We say this because although the FCA
in the past has looked at whether certain indicators of competition exists, we are not aware of
comprehensive studies which analyse whether wholesale markets are actually producing the desired
outcomes for the real economy.
There is no question that wholesale, institutional and capital markets are huge and complex and
there is a furious degree of activity and ‘innovation’ in these markets. But activity should not be
confused with the right outcomes.
We can only judge whether wholesale and capital markets are working if the outcomes described
above in the social audit framework are evident. But, the evidence has not been gathered to allow
anyone to judge whether wholesale, institutional and capital markets are actually working.
Q5: Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?
We support the broad framework set out in the Mission paper particularly the intention to measure
impact and outcomes.
That high level framework should allow the FCA to better measure the ‘return on intervention’ – that
is, how much improvement in markets has been produced through regulatory interventions
compared to resources expended – and to enhance accountability by reporting that more
transparently to the public.
More fundamentally, measuring market impacts and outcomes is a much more meaningful way of
judging markets compared to using conventional competition indicators such as number of providers
and products in market, price dispersions which tells us little about whether markets are producing
the right outcomes. But this emphasises the importance of choosing the right outcome measures.
Q6: Do you think our intervention framework is the correct one?
Yes, we support the intervention framework. The FCA is to be rightly commended for becoming
clearer about the outcomes it is trying to produce and progress in identifying risks. The risk
identification and business planning process is much more transparent and better understood.
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The framework included in the Mission paper is similar to the five stage model we use (which in turn
is adapted from the European Commission’s Financial Services User Group (FSUG) model set out in
the paper, New Model Financial Regulation1.
The framework below sets out the five stage model for retail markets. But this can be adapted for
institutional, wholesale and capital markets.
Stage 1: Define objectives and outcomes to provide strategic direction
Define clear strategic objectives preferably enshrined in legislation.
Define clear, measurable outcomes, market success measures and metrics to allow regulators to
measure whether outcomes are met. The outcomes may include:
Access; appropriate choice; fairness and integrity; safety, resilience, and sustainability; value for
money and efficiency; functionality and social utility; information and advice; financial capability;
redress and compensation; accountability to users; and consumer confidence and trust.
Stage 2: Identify and measure detriment and market failure
Measured against consumer outcomes, identify existing and potential detriment using financial
impact assessment tools; assessment of risks to consumer outcomes can be undertaken by
identifying market behaviours that are more likely to result in detriment.
Risk assessment function should also model impact of external economic/social/commercial factors
on consumer outcomes.
Use quantitative and qualitative analysis tools to establish consumer welfare loss/detriment,
establish impacts on different groups of financial users – especially vulnerable and disadvantaged
users, establish dimensional detriment – firm/institution specific, sector wide, product specific,
supply chain, systemic.
Establish market intelligence systems, databases to monitor markets.
Stage 3: Establish root causes of detriment and market failure
Detriment and market failure occurs because of a range of demand side, interface problems,
supply side, and external factors including: information asymmetries2, conflicts of interest, failure of
fiduciary duty, poor financial capability, consumers’ cognitive limitations, product complexity,
anticompetitive practices, oversupply, aggressive market behaviours, distribution/acquisition
strategies, over-intermediation, inefficient gatekeepers, socio-economic conditions.
Stage 4: Identify effective interventions and remedies
Robust authorisations procedures, prudential regulation, information disclosure, financial
education3, market rules, product intervention including product banning, setting minimum
standards, tough sanctions, redress, mass consumer actions, structural reforms, competition
referrals, alternative products and providers. Interventions should be selected to address root
causes of detriment/market failure. The scale of detriment and market failure may require a
portfolio of interventions rather than single intervention.
Public policy implications and unintended consequences should be understood.
Stage 5: Prioritisation
Finite resources mean that issues and interventions must be prioritised. Prioritisation should be
1

See http://ec.europa.eu/finance/finservices-retail/fsug/papers/index_en.htm September 2012
But note the limitations of relying on information asymmetries to explain detriment and information
solutions to make markets work
3
Note also that financial education as a demand side intervention is not effective at levelling the playing field
between consumers and producers
2

Financial Inclusion Centre, 6th Floor Lynton House, 7-12 Tavistock Square, London, WC1H 9LT, 0207 391 4594
info@inclusioncentre.org.uk, www.inclusioncentre.org.uk
Non-profit organisation, Company no: 06272007, Vat no: 144925501

Page 8

based on: level of detriment and impact on financial users (with emphasis on vulnerable users);
effectiveness – the likelihood that interventions are to be effective at correcting market failure;
the ‘return on intervention’; and available resources.
While we agree with the intervention framework set out in the Mission paper, the important thing is
to ensure that the actual, or rather to be more precise the actionable, causes of market failure are
identified and the most effective interventions are chosen to correct market failure. As explained in
some detail above, information asymmetries are not very helpful in explaining market failure and
information disclosure is not a particularly effective way of making markets work.
Moreover, we are concerned about the effectiveness of market studies and competition approach
now seemingly favoured by the FCA. Market studies take much longer than regulatory interventions
and thematic reviews.

Q7: Do you think the way we interpret our objective to protect and enhance the integrity of the
UK financial system is appropriate? Are there other aspects you think we should include?
N/A

Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
We are very pleased that the FCA is considering the boundary between regulatory policy and public
policy. We are of the view that the FCA is not a public policy regulator. Public policy, social policy and
national economic policy is ultimately the responsibility of government departments.
Nevertheless, the FCA has a clear role in ensuring regulatory policy contributes to effective public
and social policy. There are a number of examples of this.
There are occasions where the regulator is mandated to implement public and social policy. A good
example of this is ensuring compliance with the Payments Accounts Directive which amongst other
things gives consumers in the UK a legal right of access to a basic bank account. This should now be a
priority for the FCA if it wants to demonstrate its commitment to vulnerable consumers.
The FCA has significant resources at its disposal to undertake research into the utility of financial
markets particularly with regards to the capacity of retail markets to serve the needs of hard to
reach, vulnerable consumers in a way that is commercially viable for providers and fair to those
consumers. It should be bolder in advising policymakers that markets are failing certain groups of
consumers or that there are limits to market-based provision and make specific recommendations
for alternative provision.
In the FCA makes markets more efficient, this can contribute to public policy as this in theory should
extend the ability of providers to reach more consumers (if unit costs are reduced).
The FCA can be aware of the impact of its regulatory interventions and advise government and other
stakeholders on wider issues such as the impact of financial market behaviours on public policy
priorities such as building financial resilience. The current low savings ratios and growth in
unsecured credit amongst certain groups of consumers is a real cause for concern. This, of course, is
driven largely by the fact that many households have seen little improvements in real disposable
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incomes post financial crisis. But, it is also partly driven by the emphasis placed on different products
by financial institutions. Aggressive selling of consumer credit products can displace savings
behaviours.
Clearly, the FCA in promoting confidence and trust in markets can make a contribution to public
policy objectives such as getting people save enough for retirement, or encouraging real economy
firms to re-engage with the banking sector to obtain finance.
The FCA can also be more proactive in warning government as to the merits and risks of public policy
proposals. The badly planned and poorly executed pensions ‘freedom and choice’ reforms are a case
in point.
The FCA can also make a clear contribution to national economic policy by ensuring that financial
markets are economically and socially useful (see our response to Question 1, above).
There is a more general point to make about the social justice approach to regulation needed to
protect vulnerable consumers (see below).

Q9: Is our understanding of the benefits and risk of price discrimination and cross subsidy correct?
Is our approach to intervention the right one?
Yes, we very much support the way the FCA sets out the risks of price discrimination arising from the
combination of increasing use of technology and ‘big data’. It is a welcome counterweight to some of
the more ‘evangelical’ claims being made for fintech and big data. While it is clear that fintech may
lead to more efficient distribution in some areas, it is equally important to recognise that greater
segmentation and price discrimination is generally associated with greater financial exclusion.
However, it is not clear what approach the FCA is actually proposing in the Mission document. If
these developments are taken further, we could end up with significant problems relating to
financial exclusion and price discrimination. The logical conclusion is that government will either
have to limit the use of discriminatory practices, mandate provision of certain products and services,
and/ or provide or encourage the provision of, alternative products and services. The FCA may be
able to help at the margins by encouraging innovative new providers into the market who can
engage with underserved groups. But, it is more likely that innovative providers will want to target
more profitable, less risky pools of consumers thereby exacerbating price discrimination.
Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
First of all it is important to note that increased individual responsibility is not a given. The transfer
of risk and responsibility to individual consumers is a policy choice. Nevertheless, given that this is
happening, the question is how do we respond to this transfer? It certainly requires a greater
regulatory response to level the playing field between consumers and the market place. But, we are
not clear what the FCA means by a more ‘innovative’ regulatory response.

Q11: Would a Duty of Care help ensure that financial markets function well?
We do share some of the FCA’s views that the existing regulatory principles create what is in effect a
duty of care. But, having said that, we do believe that an explicit Duty of Care has considerable
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merits. As the FCA points out, it would help consumers (and their representatives) to use the courts
to take action against firms. This should act as a disciplining force on firms and more importantly
directors and senior management. Secondly, we also think it would focus the minds of market actors
who would be reminded every day who they had a duty of care to. Thirdly, we also think there could
be an additional benefit for FCA supervision. A duty of care would also provide a focus for FCA
supervisors to robustly challenge firm and senior management behaviours.
Q12: Is our approach to offering consumers greater protection for more complex products the
right one?
Yes, we very much support the approach. The greater the complexity, the greater the risk involved
for consumers generally. A good risk based approach to regulation will tailor regulatory
interventions according to the risk presented by the product, activity or behaviour.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
Yes, we also very much support this approach. This is elaborated on in our response to Q16 on
vulnerable consumers. But, it is worth reiterating that the capability of ‘consumers’ in institutional
markets (such as pension funds) should not be overstated.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right one?
Would more specific criteria help firms and consumers?
Yes, we think this is right approach. But, this raises a wider problem with financial legislation and
regulation. Over the years, the UK approach to legislating and regulating has in the main be very
slow and reactive to problems emerging. This is partly due to the prescriptive nature of legislation –
financial activities have to be designated as being within the perimeter and within the FCA’s scope.
We would encourage the FCA and HMT to investigate whether it is possible for a more permissive
approach to be adopted where broad categories of financial activities are defined at a high level
(savings, investment, lending, insurance) and then allowing individual products to be quickly brought
into the scope of the FCA using secondary legislation at the instigation of the FCA.
Q15: What more can we do to ensure consumers using redress schemes feel they are receiving the
appropriate level of personal attention?
We have no comment on this beyond the point we make below in response to Q16 that more needs
to be done to ensure that redress schemes (and regulation generally) is not just for ‘Middle England’
consumers but works for all consumers.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?
We are very encouraged indeed by the FCA’s approach to protecting vulnerable consumers.
In a modern consumer society, our rights as citizen-consumers are supposed to be paramount when
dealing with private markets.
One of the key elements of social justice theory is that vulnerable consumers have the right to
expect equality of outcomes with other consumers when dealing with organisations. Outcomes
might include: access to appropriate services, quality of services and value for money, being treated
fairly, enforcement of rights, and protection from harm. Note this does not mean that markets
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should be required to provide products to all consumers at the same price or ignore risk profiles of
consumers when setting prices. That is a matter of public policy – see above.
In recognition that consumers, as individual agents, have limited influence on provider behaviours in
key private markets, regulation is deployed to improve the chances that consumers get the
appropriate outcomes. Alternatively, agencies or representative organisations (such as advice
agencies and consumer organisations) exist to ‘level the playing field’ between consumers and
producers/ suppliers.
But to try to ensure equality of outcomes, social justice theory also holds that the more vulnerable a
consumer is, the greater the level of protection they should have in legislation and regulation from
unfair treatment and practices, or they should have dedicated agencies acting on their behalf to
ensure their needs are met and rights enforced.
However, there are concerns that, in practice, what we currently have is an ‘inverted pyramid’ of
rights and protection. The concerns can be summarised as:
 Better-off/ more capable consumers derive additional benefit from the protection afforded
by statutory consumer rights, regulation, complaints and redress schemes enforced by wellresourced independent regulators; they are able to navigate and use regulation and redress
schemes effectively; and they have the support of well-resourced consumer champions and
media to raise concerns with regulators, fight their corner, lobby for reform and so on.
 Historically, markets used by poorer, vulnerable consumers have tended to be less wellregulated – or to be precise less well-supervised; vulnerable households may be less able to
navigate regulation and redress schemes; and they do not have the same backing from wellresourced consumer advocates and media.
To be fair, this has been changing as the example of payday lending regulation shows. But, it is worth
reiterating that markets used by vulnerable consumers are still likely to remain under the radar or
outside the regulatory perimeter.
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
We are pleased that the FCA has recognised the limitations of disclosure in Chapter 9 of the
document. But, this does seem somewhat at odds with the tone of previous chapters which focuses
on dealing with information asymmetries as the primary high level regulatory objective.
We do support the use of behavioural insights such as nudges to promote better consumer
behaviours. But it would be perhaps more effective if the FCA focused its work on behavioural
insights to target and influence behaviours of product manufacturers and intermediaries.
We still do not understand why the FCA continues with the philosophy of trying to make the demand
side work better and seems to treat other more successful direct supply side interventions almost as
a last resort. Over the years, regulators have tried information disclosure, then financial education
interventions. These demand side interventions have not been effective. But rather than reaching
first for interventions that have been shown to work, the FCA seems intent on trying yet another
demand side intervention – this time in the form of behavioural interventions - before going onto try
direct interventions. The FCA should be neutral and objective, and select the most effective
regulatory intervention.
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Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?
See above. There is no logic to insisting on trying disclosure interventions first before deploying
proven direct interventions.

Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?
Yes. As we explain in our answer to Q6, we very much support the FCA’s intervention framework.
This should help make FCA decisions more predictable. Our main concern as mentioned is how
quickly the FCA can identify and respond to emerging detriment.
Q20: Are there any other factors we ought to consider when deciding whether to intervene?
No, we think the FCA proposed model is clear.
Q21: What more do you think we could do to improve our communication about our
interventions?
We have no further comment to make on how then FCA should communicate other than is set out in
the paper.
Q22: Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?
We have no additional comments to make on how the FCA should communicate to stakeholders.
But, we would suggest that if the FCA wants to become more inclusive, and keep on top of new
thinking in the consumer protection field and avoid group-think, it should do more to engage with
stakeholders.
However, our main concern relates to the general philosophy espoused in Chapter 11 and
throughout much of the paper. There is too much emphasis on using competition as the primary
mechanism for making markets work. Of course, we all want to see markets that are truly
competitive. But, there is little reason to believe that creating the conditions for competition will
ever work very well in complex markets such as financial services. Markets have to be made to work,
to produce the desired outcomes. This means intervening to change behaviours, drive up standards
and quality. Most importantly, it means selecting the best regulatory interventions for tackling
identified detriments, not defaulting to ‘competition’ as the primary mechanism.
Q23: Do you think it is our role to encourage innovation?
Yes. But the FCA has to be clear and confident about using its judgment to promote socially useful
innovation rather than innovation per se.
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Q24: Do you think our approach to firm failure is appropriate?
Yes. We think the approach is appropriate. We would raise one point about the need to make special
arrangements to protect the customers of firms that fail in the less well scrutinised sectors such as
debt management and consolidation.
Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?
We have no comment about discussions with firms. But we would certainly advocate the FCA
discussing with consumer advocates about lessons learned. This would improve the understanding
of consumer advocates, help the FCA learn lessons about how to improve regulation, and help build
longer term relationships.
Q26: Do you think that private warnings are consistent with our desire to be more transparent?
Yes, in this case private warnings can be a helpful way to influence firm and market behaviour. But,
of course, we would say that the FCA should be reviewing its overall approach to transparency.
Greater disclosure and transparency should be the default setting. There are few genuine occasions
where thinking on regulatory decisions needs to be kept under wraps.
This marks the end of The Financial Inclusion Centre submission
January 2017
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Financial Conduct Authority: Our Future Mission
FLA Response
Overview
1. The Finance & Leasing Association (FLA) is the leading trade association for
the UK consumer credit, motor finance and asset finance sectors. FLA member
companies include banks, the finance subsidiaries of major manufacturers and
independent finance firms. They offer credit services to customers from all
social groups, via credit and store cards, personal loans, point of sale finance,
mortgages, motor finance and a number of other consumer credit products, as
well as a wide range of leasing and hire purchase services to businesses of all
sizes.
2. Together, FLA members provide just over a third of all consumer credit lending
in the UK and fund a similar proportion of UK investment in fixed capital
business equipment. All of the FLA’s members in the consumer and motor
finance markets, and most in the business leasing markets, are authorised
under the FCA’s consumer credit regime. Recently, our mortgage lending
members transferred (in less than a year) from one FCA rulebook to another,
when they moved from CONC to MCOB – an exercise few other authorised
firms have experienced.
3. Against this background, and as the sector enters its fourth year of FCA
regulation, the FLA is well-placed to offer views on the effectiveness of the
current regulatory machinery, particularly as it affects smaller and mediumsized firms. Overall, the consumer credit sector is the largest and the most
diverse in the FCA’s remit. It consists of around 35,000 lenders and
intermediaries providing a broad range of credit products and services. We
agree that now is a good time for the FCA to revisit its Mission. With the overall
number of authorised firms growing threefold to 56,000 in the past few years,
the FCA needs to think carefully about how it applies its resources most
effectively. Regulated firms, together with other stakeholders, also need a clear
view of what the FCA is responsible for, and how it will conduct its business.
4. In the rest of this response, we provide an insight into FLA members’
experience of FCA regulation – what has worked well, what has not, and where
change is needed to facilitate a more collaborative approach between the FCA
and regulated firms. As the majority of authorised credit firms do not have a
dedicated FCA supervisor, good communication will be essential. We also
respond below to the questions set out in the Consultation Paper.
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Summary of Changes Required
5. Clear Regulation: If firms are to comply with FCA regulation, they need a
framework which is easy to understand, straightforward to access, clear about
when it has been updated, and which helps firms with queries as and when they
arise. This is not currently the case, not least because of the mis-match
between the Consumer Credit Act and the rest of the FCA’s powers. This
presents regulated firms with huge challenges from a compliance perspective.
While the FCA has recently made some improvements to its communications
strategy (including a new website), more could be done to improve how
regulation is presented and communicated.
6. Effective relationships: A more effective and ongoing dialogue between the
industry and the FCA is needed, and not simply when things go wrong. This
would help to enhance the FCA’s knowledge and expertise across the regulated
markets and provide much-needed regulatory certainty for firms, which they
need in order to grow, acquire funding and develop their businesses. As we
have suggested in recent conversations with senior FCA officials, despite the
fact that the credit sector contains the largest number of FCA-authorised firms,
the existing Practitioner Panels have too broad a remit to allow them to facilitate
the kind of focused two-way communication which is needed. The problem is
exacerbated for the vast majority of “Flexible portfolio” firms which do not have
designated supervisors. We therefore believe that new machinery is needed,
including a bespoke FCA industry group for consumer credit to consider market
trends.
7. A single enforcement and redress regime: Developing a more consistent
and proportionate approach to supervision and redress should be a priority.
Consumer credit firms continue to be subject to Consumer Credit Act sanctions,
which can render an agreement unenforceable for very minor reasons,
including relatively insignificant errors in loan documentation. Such an
approach does not apply to mortgages and other FCA-regulated activities. No
other financial services sector is in a position where it effectively has to deal
with two distinct enforcement and sanctions regimes. We believe strongly that
this is no longer proportionate, given that credit market firms are subject to the
FCA’s broader, modern, and more comprehensive consumer protection
powers. We have of course raised this issue in our initial input to the FCA’s
2019 Review of the Consumer Credit Act. Swift action to address the problem
is essential.
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A practical insight into FCA regulation, on the basis of recent experience
8. Since the transfer of consumer credit regulation from the Office of Fair Trading
to the FCA in 2014, around 35,000 consumer credit firms and second charge
mortgage lenders have applied for FCA authorisation, including the vast
majority of the FLA’s members. We have therefore been able to assess, with
them, the key features of their experience. The following are the major
challenges they have encountered, along with some suggested potential
solutions.
(a) A highly complex regulatory structure
9. Over the past sixteen years, the FCA’s (and previously the FSA’s) regulatory
framework has evolved into a highly complex mix of principles, conduct rules
and guidance, systems and training requirements, threshold conditions,
approved person standards, reporting requirements and complaint handling
rules. In addition, consumer credit firms must also comply with nearly two
hundred remaining provisions of the Consumer Credit Act, together with a raft
of highly-prescriptive secondary legislation which sits alongside it. By 2018,
firms will also need to have implemented the new Senior Managers and
Certification Scheme.
10. On top of the sheer complexity of this system, keeping track of changes in its
various elements is extremely challenging and creates unnecessary costs.
Firms want regulation which is straightforward, so they know what they need to
do and what is expected of them. The current multi-layered and multidimensional approach makes this difficult and creates a heavy regulatory
burden. It is also inimical to customer-friendly innovation. The FCA should do
more to streamline the current framework, to assist firms (of all sizes) with
compliance. Without this, more layers will undoubtedly be added over time as
new regulatory initiatives are developed. This creates a real risk that smaller
firms will leave the market due to the heavy compliance burden, with obvious
implications for competition.
11. It also needs to be made easier for firms to identify when regulatory changes
are being proposed, consulted on, and implemented. Currently firms have to
monitor a variety of different possible sources of information including speeches
by FCA officials, press releases, policy statements, quarterly consultations
(QCPs) and so on. This fragmented approach can lead to important updates
being missed. A good example is the ‘catch-all’ QCPs which usually cover a
variety of different markets at the same time and provide a prime example of
where updates can often go unnoticed. To help in the short term, the FCA could
introduce a monthly update of regulatory activity, ideally organised on a sectoral
basis. Other simple measures could also save firms time. For example, if every
document published by the FCA contained an appendix with a comprehensive
list of the relevant regulated activities, affected firms could work out much more
quickly whether or not a document applied to them.
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12. In practice if not in theory, the FCA’s regulatory regime tends to adopt a ‘onesize fits all’ approach which is not always proportionate. Quite often, a
professed commitment at senior official level to proportionality and flexibility is
not translated into actual day-to-day interactions between FCA officials and
regulated companies. When reviewing its Mission, we urge the FCA to consider
carefully how this disconnect affects smaller firms in particular, the impact of
the resulting higher regulatory costs and how this feeds through to increased
costs for consumers, and the adverse implications for growth and innovation.
(b) The lessons of authorisation
13. Authorising approximately 35,000 consumer credit and mortgage firms within a
24-month period was always going to be challenging for the FCA. Regulated
firms also had to undertake extensive work, including reviewing their business
plans, policies and procedures, so as to ensure they met the FCA’s
requirements. While the need for appropriate scrutiny of firms seeking
authorisation is not at issue, the way in which it was undertaken merits review.
14. As we have already discussed extensively with the FCA, regulated firms of all
sizes experienced lengthy delays during authorisation. It was frequently hard
for them to find out where their applications were in the process. Changes in
case handlers and/or long lists of additional questions (on issues which had
already been answered in the application documentation) often exacerbated
the situation. A lack of market knowledge by FCA staff reviewing applications
was also evident in many cases. In some instances, firms were left with little
option but to put business development plans on hold, as potential funders
questioned why their applications were taking so long, with the suggestion that
something ‘must be wrong’.
15. Following earlier discussion of these issues between the FLA and the FCA, the
FCA published a series of commitments aimed at achieving better
communication between firms and the FCA during the authorisation process.
These included a new updating service to keep firms informed of the status of
their applications on a monthly basis. Unfortunately (as we have already
reported to the FCA) firms still in the authorisation process have reported no
improvements. Individually (and understandably) they have felt inhibited from
complaining in case this had a further negative impact on already very extended
timetables.
16. The scale of this exercise was unprecedented, and is unlikely to be repeated in
quite the same form, but we believe there are important lessons to be learned,
with implications for other future large-scale projects. It is particularly
unfortunate that there appear to have been a number of occasions on which
delays resulted from an assumption on the FCA’s part that firms seeking
authorisation were being uncooperative, or even consciously non-compliant,
when this was not necessarily the case. It will be very important in future for
both sides to establish a positive tone from the outset, so as to make
subsequent work go more smoothly.
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(c) The challenge of supervision
17. The majority of authorised consumer credit firms and mortgage lenders fall
within the FCA’s Flexible Portfolio category and so will not have a dedicated
FCA supervisor. Instead, they will have to raise any compliance issues via the
FCA’s Contact Centre. Again, this is an issue we have raised previously with
the FCA at senior level. Flexible portfolio firms are already reporting that it often
feels as if the responses they receive from the Contact Centre are heavily
scripted. In some cases, the reliability of the information provided by the centre
has proved to be questionable.
18. Clearly, if firms are to engage actively with the Contact Centre, it needs to be
both approachable and genuinely expert. There may be merit in exploring
whether, rather than having a single Contact Centre, different Contact Groups
could be created for specific regulated markets or types of regulatory enquiry,
which could become centres of excellence. At present, firms with dedicated
supervisors may enjoy the competitive advantage of being able to achieve a
higher level of regulatory certainty more quickly. Part of the solution is of course
for FCA staff to understand the markets they regulate and keep abreast of
market developments. One option we are keen to explore is whether there is
scope for a more proactive approach to industry secondments. We would
welcome the opportunity to discuss this further with the FCA.
Answers to consultation questions
Q1: Do you think our definition of a well-functioning market is complete?
What other characteristics do you think we should consider?
19. The definition of a well-functioning market seems broadly sensible. We agree
that there cannot be a hard and fast guarantee that consumers will never lose
out and firms will never fail. A realistic approach is required, which allows such
events to be well managed, as and when they arise. Whether the definition is
‘complete’ is questionable – not least because there will always be new and
additional elements which come into play. For example, customer vulnerability
and how that is managed in well-functioning markets has been extensively
debated over the past 18 months and research currently underway may give
everyone new insights.
20. With regard to longer-term financial products such as mortgages and credit
cards, the Consultation Paper (CP) suggests that these present limited
opportunities for ‘consumers to learn from past mistakes and make different
choices’. In fact, this is not the case. The FCA’s own research as part of the
Mortgage Market Review and the Credit Card Market Study has shown that
switching is highly prevalent in the mortgage and credit card markets,
demonstrating that many customers take regular action to secure better deals.
The fact that customers purchase long-term products such as mortgages or
credit cards does not mean they will keep the same products over the longterm.
5

Q2: Do you think our approach to consumer loss in well-functioning markets
is appropriate?
21. Yes: as noted in answer to Q1 above, there will always be circumstances in
which consumers lose out, and it would be impossible for the regulatory
framework to guard against all possible such scenarios. It is important that
consumers are aware of this, and do not believe that regulation will always
prevent any loss. Nonetheless, the regulatory framework should continue to
provide proportionate consumer protection.
22. The FCA has made clear that it wants to ensure minimal disruption for
consumers when firms fail. We believe the FCA should apply a similar approach
when firms exit markets for other reasons. For example, when a large number
of debt managements firms recently ceased trading, customers were advised
by the FCA to seek debt advice and were not encouraged to speak to their
lenders. As a result, some customers faced lengthy delays in obtaining advice
and lenders were unclear about which customers were directly affected until
payments on Debt Management Plans were missed. This was not sensible. If
the FCA had encouraged lenders and their customers to make contact, at least
some of the attendant problems might have been avoided.
Q3: Do you think we have got the balance right between individual due
diligence and the regulator’s role in enforcing market discipline?
23. Not yet. An unintended consequence of a more draconian and actively enforced
regulatory regime may be that consumers become increasingly complacent and
less disposed to exercise due diligence. A balance needs to be struck, and it
would be helpful if the FCA were to renew its efforts to try to identify where it
should lie.
Q4: Do you think the distinction we make between wholesale and retail
markets is right? If not, can you tell us why and what other factors you
believe we should consider?
24. The distinction between the retail and wholesale markets is about right. FLA
members operate in the former, where achieving the right balance between
customer responsibility, well-regulated products and appropriate redress is
essential. We note however, that while the CP refers to third party advice being
‘widespread’ in the retail market, this is not the case for consumer credit – unlike
mortgages and investments.
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Q5: Do you think the way we measure performance is meaningful? What
other criteria do you think are central to measuring our effectiveness?
25. Assessing operational efficiency, and the impact of interventions and outcomes
in markets is sensible when measuring the FCA’s overall performance.
However, measuring ‘outcomes’ can result in detriment being picked up rather
late, and so the more recent use of ‘Discovery Thematics’ has been welcome.
This new form of Thematic provides a more ‘fleet of foot’ approach to identifying
whether there are issues which need to be explored in a particular sector – and
allows the FCA to take no further action where there are not. The formal
Thematic Review process lacks such flexibility.
26. The FCA’s ability to forge effective working relationships with regulated markets
should be included as a performance metric.
Q6: Do you think the way we interpret our objective to protect and enhance
the integrity of the UK financial system is appropriate? Are there other
aspects you think we should include?
27. Yes: the interpretation appears sensible.
Q7: Do you think our intervention framework is the correct one?
28. Yes: the speed and extent to which the FCA intervenes in any issue should be
driven by the facts, including the scale of the detriment which may be caused.
Given the range of firms and sectors which come under the FCA’s remit, the
framework must necessarily be broad. And as noted in answer to Q5 above,
the use of Discovery Thematics provides a more nimble approach for exploring
quickly whether there are issues of concern.
Q8: Where do you believe the boundary between broader policy and the
FCA’s regulatory responsibility lies?
29. Getting the balance right between regulatory responsibility and broader public
policy is essential, if the FCA is to avoid being seen as the ‘fixer’ for a whole
raft of social policy issues. In certain cases, it may be more appropriate for the
FCA to influence and liaise with those who have more direct responsibility and
expertise.
30. All FCA activity and policy should link directly to its strategic and operational
objectives: to ensure relevant markets function well, while protecting
consumers, enhancing integrity and promoting competition. If issues are raised
which are too remote from this, they should be left to others.
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31. The FCA will also need to guard against raising expectations on particular
issues, which may generate confusion. For example, the FCA’s Occasional
Papers generate useful discussion on policy issues but the status of these
papers is unclear, and we have been told their content does not constitute the
‘formal views’ of the FCA. Firms are left wondering what action, if any, they
should take.
32. Separately, we understand from recent discussions with senior officials at the
FCA that thought is currently being given to a more systematic approach to
publishing some of the content of the FCA’s “house views” on regulatory
sectors. This is to be welcomed and should obviously be looked at alongside
the future use of Occasional Papers.
Q9: Is our understanding of the benefits and risk of price discrimination and
cross-subsidy correct? Is our approach to intervention the right one?
33. The area of cross-subsidy between different groups of customers is a complex
one. If the FCA considers there is scope for further work here, we would
recommend that it undertake detailed research before arriving at any
conclusions.
Q10: Does increased individual responsibility increase the need and scope
for a greater and more innovative regulatory response?
34. It is not immediately clear why this should be so: as the CP acknowledges, it is
not the FCA’s role to become involved in decisions relating to disputes between
individual consumers and providers. However, as markets evolve there may be
a need for regulatory responses different from those currently in use, rather
than a ‘greater’ response in the quantitative sense.
Q11: Would a Duty of Care help ensure that financial markets function well?
35. No: we agree with the FCA’s analysis that it is not necessary to have a formal
duty of care. Exercised properly, the existing Principles set out an appropriate
framework within which firms should operate – which (for example) puts
Treating Customers Fairly at the core of how firms conduct their business.
36. Strengthening even further consumers’ ability to take action in the courts is
unlikely to benefit them, and runs counter to the whole principle of the
alternative dispute resolution scheme provided by the FOS. Consumers would
have to bear the cost of pursuing litigation, and would be likely be deterred by
the formality and complexity of the process. The FOS scheme is free to
consumers and its remit wider – since, in addition to investigating the actual
provisions of the contract between the consumer and the provider, the FOS is
able to explore wider issues of “fairness”.
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Q12: Is our approach to offering consumers greater protection for more
complex products the right one?
37. Yes: product complexity and customer capability are relevant factors when
assessing the degree of consumer protection required. The FCA should also
focus on offering ‘proportionate’ protection. Where an issue has arisen which
may affect large numbers of consumers, or have a detrimental impact on the
stability of the sector concerned (or more widely), then the FCA should act
swiftly and effectively. For individual consumers, the existing DISP rules and
availability of FOS should provide sufficient redress where needed, whatever
the complexity of the product.
Q13: Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
38. Yes: the over-arching Principles explicitly and implicitly require firms to ensure
that the products which they design and sell take into account the capabilities
of the target market. The FCA’s guidance on product development also makes
this clear. However, the FCA’s assessment of financial capability should be
evidence-based, as it cannot be assumed that one group or another has greater
financial capability.
Q14: Is our approach to redress schemes for issues outside our regulatory
perimeter the right one? Would more specific criteria help firms and
consumers?
39. Yes: it is appropriate that where a firm carries out unregulated activity which
may impact on the way it conducts its regulated activities, the FCA should be
able to act. It is not clear from the CP to what extent firms have refused to
implement voluntary redress schemes for unregulated activities. The answer to
this question might in turn indicate whether an alternative approach is now
required.
40. The link with the separate discussions already underway with the FCA on the
role of industry codes of practice in unregulated areas is also not entirely clear.
Q15: What more can we do to ensure consumers using redress schemes feel
they are receiving the appropriate level of personal attention?
41. How much evidence is there that consumers consider they are not receiving
the appropriate level of ‘personal’ attention in connection with redress
schemes? The FCA can only listen and learn from each scheme to see where
improvements might be made. Much may come down to the form and content
of the communications sent to customers, and how these might be adapted to
convey a more ‘personal’ approach. Generic information can seem arcane and
dry and this is one area where change might be sensible.
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Q16: Is our approach to giving vulnerable consumers greater levels of
protection the right one?
42. This is a more difficult question, since “vulnerability” comes in many forms and
can change for different consumers over time. Protection needs to be
appropriate given the individual circumstances of the case: what the financial
product or service looks like, how it is used, and the average customer profile.
The FCA should not necessarily start from the position that all vulnerable
consumers automatically need greater levels of protection.
43. If the FCA were to prescribe additional protection for vulnerable customers,
there is a risk this might be ‘gamed’ by CMCs and others. A better approach
might be for the FCA to consider where risks arise with particular products and
services, and work with the industry to address these, so that all consumers are
adequately protected.
44. On the same theme, the FLA is keen to explore what more could be done in the
consumer credit and mortgage markets to better identify customers who are
vulnerable – both at application stage and subsequently. Together with the UK
Cards Association, we have commissioned the University of Bristol Personal
Finance Department to undertake research looking at this issue in more detail.
The research will be published in Summer 2017, in what we hope will be a very
practical report which firms can use to update their existing vulnerability policies
and procedures. We look forward to sharing the results of this work with the
FCA.
Q17: Is our approach to the effectiveness of disclosure based on the right
assumption?
45. Yes: less is definitely more.
Q18: Given the evidence, is it appropriate for us to take a more
“interventionist” approach where conventional disclosure steps prove
ineffective?
46. This is linked to our earlier points about consumer responsibility (see the
answer to question 3 above). Consumers need to be put in a position where
they are able to make informed decisions, and to rely on the information which
they are given.
Q19: Do you think our approach to deciding when to intervene will help make
FCA decisions more predictable?
47. It looks right that the FCA should decide whether to intervene on the basis of
the severity of perceived harm, the financial capability (and vulnerability) of
affected consumers, and how the proposed action relates to the regulator’s
overall objectives. FCA decisions to take action might become more
‘predictable’ if the FCA made reference to these criteria more often.
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Q20: Are there any other factors we ought to consider when deciding
whether to intervene?
48. The existing criteria/factors appear comprehensive.
Q21: What more do you think we could do to improve our communication
about our interventions?
49. The FCA’s Risk Outlook used to provide regulated firms with useful information
on where the FCA’s supervisory focus would be over the next year, and why.
In the past year, the information provided in the FCA’s Annual Plan and Risk
Outlook has been diluted and less helpful. We therefore support the FCA’s
intention to return to being more transparent on its proposed activity, as
suggested in the CP.
50. As mentioned in para 32 above, we know that the FCA also produces a ‘house
view’ on each regulated market, setting out where the potential risks are
perceived to be. We believe these should be published, giving firms some
advance insight into where they need to focus their compliance efforts.
Q22: Is there anything else in addition to the points set out above that it
would be helpful for us to communicate when consulting on new proposals?
51. No.
Q23: Do you think it is our role to encourage innovation?
52. To some extent. Conversely, the FCA should be taking more action in areas
where its existing regulatory framework is actively discouraging innovation, and
seeking to remove rules and restrictions which may no longer be necessary or
whose objectives could be achieved in a different way. For example, some of
the pre-contractual information required for consumer credit agreements is not
consumer-friendly and does not lend itself to applications via mobile and tablet
(which is increasingly how customers want to apply). It can take between 30
and 150 swipes to run through this information. There are now real
opportunities to improve this position, especially as some of the information is
prescribed by EU Directives and Regulations.
Q24: Do you think our approach to firm failure is appropriate?
53. We agree that firms should be allowed to fail in an ‘orderly way’. It seems likely
that the approach will need to vary according to the size of the failing firm, and
the likely impact on the sector/market/economy as a whole, of that firm failing.
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Q25: Do you think more formal discussions with firms about lessons learned
will help improve regulatory outcomes?
54. Yes: formal discussions with firms subject to supervision do have a useful role
to play in assessing what went wrong, and where future improvements are
required.
Q26: Do you think that private warnings are consistent with our desire to be
more transparent?
55. Given the range of regulatory issues which may arise, it is appropriate that there
should be room for private warnings as well as for more public censure. An
analogy can perhaps be drawn with “informal” warnings given by employers to
employees. Such discussions remain on record for a period, but do not
necessarily require further disciplinary action or dismissal. If a matter were
sufficiently serious to warrant public censure, the FCA would presumably use
that tool. There seems no clear reasons why it should narrow the range of action
open to it by removing the option of private warnings.
26 January 2017
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Telephone: 020 7066 9346
Email: enquiries@fs-cp.org.uk
FCAMission@fca.org.uk
27 January 2016
Dear Sir/Madam,
FCA Mission
The Financial Services Consumer Panel welcomes the opportunity to respond to this
consultation.
We believe the Mission is a real opportunity for the FCA to do more to prevent poor
conduct, rather than address detriment that has already occurred Preventative tools
might include an interrogation of business models, to identify good and bad conduct
within firms; and using intelligence and ‘radar’ to intervene early.
The regulatory principles, set out in Section 3B of FSMA, mitigate against effective
consumer protection, as they require the FCA to have regard to consumer responsibility
but not to whether firms are treating their customers fairly. The onus on firms implied in
the regulatory principles is purely one of compliance with the FCA’s rules. The FCA has to
define poor conduct and make rules about it. So firms’ unfair treatment of consumers
continues to be widespread and takes many forms, as we illustrate in the annex. And the
rulebook gets longer and more detailed as the FCA constantly plays ‘catch up’.
This is the core of our argument for a duty of care. A legal duty would put the onus on
firms to avoid conflicts of interest and treat customers fairly. It would be preventative –
no firm subject to a legal duty of care would have sold PPI in the way it was sold – and,
in time, reduce the need for detailed rules. If the FCA does not want to ask for legislative
change, we strongly believe it needs to set out how it will eliminate conflicts of interest
between provider and customer, and resolve long-standing unfair practices.
We also believe the FCA needs to be more transparent, to give clarity to firms and
consumers alike; and bolder in intervening early, rather than letting detriment continue
while it does more analysis and issues more guidance.
Finally, we think the FCA needs to take more of a leadership role in raising public policy
issues. Brexit is absorbing a huge amount of government policymakers’ time and energy.
Many important issues will go unresolved unless the FCA promotes solutions.
Yours sincerely

Sue Lewis
Chair, Financial Services Consumer Panel
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Responses to questions:
Q1: Do you think our definition of a well-functioning market is complete? What
other characteristics do you think we should consider?
A market that works well for consumers should have the following characteristics:








Firms compete on the basis of the quality and value of their products or services
rather than exploiting consumers’ behavioural biases;
Consumers have access to products that meet their needs and offer value-formoney;
Consumers are able to compare the price, quality and characteristics of different
financial products and firms;
Products do not include hidden charges or unfair contract terms;
There are low barriers to market entry and exit (while preserving essential
services for consumers);
There are low barriers to switching (both real and perceived); and
Consumers are able to pursue effective and speedy redress where necessary.

The Panel’s as yet unpublished research into the extent to which consumers can
reasonably be expected to drive competition has highlighted consumers’ ambivalence to
financial services. Many consumers have told us there is too much jargon, small print
and choosing products and services is too time consuming and difficult. These problems
are familiar and long-standing. Unless they are fixed we cannot hope to have a wellfunctioning market.
Q2: Do you think our approach to consumer loss in well-functioning markets is
appropriate?
Yes, but the FCA needs to be clearer about the distinction between ‘no fault’ loss (e.g.
the consumer buys an investment product that loses value because of market
fluctuations) and cases where, for example, a firm sold an unsuitable product or did not
properly check affordability. In the latter case, the FCA should ensure that interests are
properly aligned so that when consumers lose, so do shareholders and senior executives
within firms, by way of meaningful financial penalties and loss of bonuses through malus
and clawback.
Q3: Do you think we have got the balance right between individual due
diligence and the regulator’s role in enforcing market discipline?
We believe the Mission places too much emphasis on consumer responsibility, which
relies on consumers being able to make well-informed decisions based on information
that they can understand and trust. The onus should not be on consumers to make
sense of complex and confusing information, it should be on firms to explain their
products and services clearly and simply, and ensure customers have understood. We
know that firms are not treating customers fairly in a number of areas and that they can
exploit behavioural biases. Examples of where TCF is failing customers, but where firms
have not broken FCA rules, are included as an annex.
Q4: Do you think the distinction we make between wholesale and retail
markets is right? If not, can you tell us why and what other factors you believe
we should consider?
Generally we agree with the distinction made. However, business-to-business
transactions do not always involve more sophisticated customers. Existing consumer
protections often treat individual consumers of financial services differently from small
business consumers.
We would like to see the FCA carry out a segmentation of SMEs, similar to that which it
has developed for individual consumers. This should explore the differences between
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businesses of different sizes, and whether there are specific issues relating to different
ways of conducting business (e.g. sole trader, partnership or limited company).
In an ideal world appropriate consumer protection should be available to all who need it.
The Panel believes that deeming a firm to be ‘sophisticated’ is not appropriate at least
until a firm is large enough to employ a professional finance officer or accountant. This
cannot be defined by turnover, or number of employees, as it will depend on the type of
business.
Q5: Do you think the way we measure performance is meaningful? What other
criteria do you think are central to measuring our effectiveness?
We support the ambition to "clearly define how we want a sector to improve in the short
and long term and how we will measure outcomes". We do not feel that this is currently
the case. Holding the FCA to account requires stakeholder consensus as to how this
should be done.
We would suggest the following for each sector the FCA regulates:




An articulation of what "good" looks like, linked to the FCA's statutory objectives;
A clear description of how and when "good" is to be measured; and
The publication of a baseline against which progress should be judged, including
consumer satisfaction measures.

We believe the FCA should encourage public debate on measurement, including on the
extent to which actions taken by the regulator can affect outcomes and achieve change.
The metrics that are used to judge success within the organisation should also be used
internally, to align incentives.
We appreciate that much of the work that the FCA does is commercially confidential, and
that it is hard to judge the impact of interventions that aim to prevent a company from
operating in a certain way. However, we see no reason why aggregated data measuring
preventative activity cannot be published.
In addition we would urge the FCA to engage fully and publicly with the National Audit
Office (NAO) work on performance measurement by regulators, and seek to be a leader
amongst regulators in developing the necessary methodologies.
Q6: Do you think our intervention framework is the correct one?
The framework as set out in Fig 1 on page 20 implies an ‘after the event’ approach,
when the harm has already been done. We believe the FCA should adopt a more
preventative approach. The FCA could improve its intelligence, by analysing the
information it gets from all sources in ‘real time’ so that it can spot emerging issues and
trends. It should ensure the relevant parts of the organisation act promptly on this
intelligence. House Views provide a useful market overview but are not designed to pick
up ‘here and now’ issues. The FCA should also have regard to information provided by
the Money Advice Service and Financial Ombudsman (FSMA Section 1 (2)(c) and (d)).
We question the extent to which this happens in practice. The way the FCA uses
consumer intelligence, whether from individuals or through consumer groups, could also
be improved.
The section on diagnostic tools does not mention business model analysis. Knowing how
firms plan to make their money helps identify potential detriment. Profitability levels and
how money flows through the business provide useful indicators to assess the fairness of
products and services. Business model analysis would help the FCA focus on preventing
poor conduct and mis-selling in the first place. This will be all the more important as
firms change their business models in response to both Brexit and ring-fencing.
On the ‘type of harm’ table on page 19, we would argue that the consumer protection
objective is also relevant to ‘Prices too high or quality too low’, as illustrated, for
example, by the FCA’s action on HCSTC. Competition does not work in many financial
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services markets, or takes too long. We believe the FCA should consider speed when it
decides which tool to use. Lengthy market studies that identify problems in the market,
whether competition issues or conduct risks, are often followed by consultations, trials or
discussion papers. The amount of time taken to address consumer detriment can be long
and unnecessary. We have also seen thematic reviews that find the same problems,
even on a second or third review, which the FCA attempts to fix by issuing more
guidance. For example, the FCA published further guidance on structured products,
having discovered that more work with firms was required, although it had put out
guidance in 2012. Wealth management is another example of where consumer detriment
has been allowed to persist while more help and guidance is offered to miscreant firms.
It is also vital that the FCA is more open and transparent, in line with principles 7 and 8
of good regulation. This would ensure firms are clear about the standards expected and
consumers are clear that the regulator is taking action to protect their interests. We
believe, for example, that the FCA should publish details of consultation respondents and
also of senior executives’ meetings with firms, trade associations and other stakeholders.
Section 348 of FSMA appears to be at odds with the regulatory principles. This damages
transparency and accountability. However, we know that the FCA can find a way around
Section 348 when it chooses to. For example, by writing rules forcing firms to publish
their complaints data, the FCA was able to publish its own, firm specific, complaints data.
It has also been able to publish the names of six firms referred for further investigation
by the enforcement division following the publication of the thematic review of the fair
treatment of long-standing customers in life insurance.
The National Audit Office has noted that, due to Section 348, it “could not carry out a full
assessment of the effectiveness of the FCA’s actions”.1 We note also that the Complaints
Commissioner has concluded that there is “a risk that the FCA’s reliance on Section 348
will be seen as seeking to protect itself from proper scrutiny of its regulatory decisionmaking”.2 There is more the FCA could do to make full use of its powers within the
existing framework. For example, it has failed to use a new power given to it by the
Financial Services Act 2012 to publicise when it takes action to require a firm to remove
or amend a financial promotion. Instead, anyone reporting a misleading promotion to the
FCA is told that “for legal reasons we cannot tell you what action we have taken as a
result”.
Leaving the EU will offer the opportunity to remove or amend Section 348 of FSMA and
we believe the FCA should publish a discussion paper reviewing its current transparency
framework and how it has been applied in practice. This could also identify how reforms
to Section 348 could enhance the ability of the FCA to use regulatory transparency to
fulfil its objectives.
Q7: Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?
Yes.
Q8: Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
At a high level, the FCA is a "taker" of public policy decisions; its role is to fulfil its
statutory objectives within the context of decisions that have already been taken by
government and parliament.
There can be unintended consequences when the FCA neglects policy issues. For
example, when government decided there should be a price cap on high-cost short-term
credit (HCSTC) the FCA implemented the proposals in the narrow way parliament
1

https://www.nao.org.uk/wp-content/uploads/2016/02/Financial-services-mis-selling-regulation-andredress.a.pdf
2
http://fscc.gov.uk/wp-content/uploads/FCA00084-Nettleship-Adam-Stage-2-Final-Decision-24-11-16.pdf
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intended. Other forms of credit, such as credit cards and overdrafts, often cost more
than the HCSTC cap, and cause a much higher quantum of detriment. It has also led to
the evolution of products designed to circumvent the rules, such as new forms of
revolving credit, which can be as detrimental to consumers as payday loans but escape
the price cap and other consumer protections of HCSTC.
If it was considered that the interest costs of payday loans were too high, doesn’t the
same logic also apply to credit cards, where people pay a high amount of interest over
time? In this example, we think affordability should always be taken into account when
credit is sold, but the general point is that there should be a more active discussion
about wider policy issues that arise from regulatory decisions, so that the actions of the
FCA are more consistent and effective.
The FCA also needs to take account of the external environment. A small interest rate
rise would have a severe impact on families who are already only just managing. Given
the potential impact of Brexit on the economy and firms’ business models, the FCA
should consider the extent of its role in ensuring consumers are not disproportionately
affected. For example, if there is a squeeze on lenders’ business models, they may lend
less responsibly and collect more aggressively.
We would encourage the FCA to highlight the areas where it feels it is operating on the
boundary in order to clarify who is best placed to take action in the interests of
consumers. For example, someone needs to take action on the demutualisation of risk
arising from Big Data, and on data ownership in open banking. The FCA cannot act alone
on either of these issues, but it can, and should, lead the debate. Brexit is a huge
distraction to policymakers: the FCA will need to be insistent, and to propose policy
solutions.
Q9: Is our understanding of the benefits and risk of price discrimination and
cross subsidy correct? Is our approach to intervention the right one?
We agree that in financial services markets there can be features which lead to price
discrimination and cross-subsidy. In addition to the features identified it can also occur
due to:
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Incomplete contracts: This is an agreement that does not specify actions and
payments for all possible contingencies. For example, a mortgage contract may
specify the interest rate that will be charged for the first two years but then the
consumer is placed onto a ‘variable’ rate with no controls over the subsequent
rate that can be charged. Another example is a protection insurance contract that
allows the firm to vary the monthly premium in the future. In these
circumstances consumers are not able to take these factors into account when
choosing products.
Contingent charges/discontinuous pricing: Contingent charges apply only in
certain circumstances, for example, if a consumer exceeds an overdraft limit.
Discontinuous pricing is where small changes in behaviour can have a significant
impact on the price charged. For example, unauthorised overdraft charges often
punish consumers for small mistakes and those in financial difficulty with charges
significantly in excess of marginal cost. In most circumstances it will be
impossible for consumers to take these contingent charges into account when
choosing products. Cross subsidies will continue to occur even if these charges
are clearly disclosed. For example, even if the default charges for a loan are
disclosed consumers won’t take them into account as it is impossible for them to
know or predict whether or not they will default. In a perfectly competitive
market cross-subsidy may occur as fees from defaulters are used to subsidise the
loans to non-defaulters. In many other markets (including some financial services
markets) contingent charges are restricted to the net additional administrative
costs incurred.3

https://www.fs-cp.org.uk/sites/default/files/cma_retail_banking_market_investigation_20160129.pdf
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However, it is also important to note that what the FCA calls cross-subsidies do not
always result in transfers between different groups of consumers. They may result in
transfers between consumers and firms and therefore higher profits for firms.4 For
example if the market for loans is not perfectly competitive, higher default charges will
enable firms to increase their profits at the expense of defaulting consumers. In the case
of the mortgage customers of what was formerly Northern Rock, the fact that some are
now paying a higher SVR than others results in additional profit for the private equity
owners of those loans, rather than transfers to other groups of consumers.5 In other
circumstances there may be transfers between consumers and intermediaries –
particularly where intermediaries are remunerated by commission. The FCA should not
take at face value any claims by firms that tackling what it refers to as cross-subsidies or
excessive contingent charges will always result in other groups of consumers losing out
through higher charges (sometimes referred to as a ‘waterbed’ effect).
We also note that there are positive cross-subsidies, such as risk-pooling for insurance
products. This is legitimate, and should lead to more affordable insurance for consumers.
However, there is a danger that increased use of Big Data to inform risk and pricing
strategies may increase access for some groups of consumers while restricting it for
others. Use of such data offers firms opportunities for increasingly individualised risk
assessments, which would have a significant impact on risk pooling and individual
premiums.
This demutualisation of risk is a policy issue. The government recognised this in setting
up Flood Re and there may be other products, over time, where a degree of
mutualisation may be socially desirable in order to enable affordable access to essential
financial services.
Understanding cross subsidies requires regulators to undertake analysis of the costs of
serving different groups of consumers and the costs incurred by firms under various sets
of circumstances. The regulator will have to ‘follow the money’ and understand how
firms’ business models impact on their pricing strategies. We were extremely
disappointed that the CMA did not seek to analyse properly or tackle the “free if in
credit” model in retail banking. It is impossible to gauge whether the current account
market is competitive without knowing the cost and profitability of bank accounts and
related products and services. In the current account market, cross-subsidisation,
coupled with murky pricing structures and contingent charges, obscures the true cost.
We urge the FCA to look closely at the FIIC model and the distortion it can create in the
market. The FCA should not repeat the mistakes of the CMA in expecting transparency
remedies to make a significant difference to the level of unauthorised overdraft charges.
In addition to conducting this analysis we support the FCA’s proposal that it should be
transparent about the judgements it makes about the “acceptable” level of price
discrimination and cross subsidy between different groups of consumers or different
products and services. We note that the Mission document states that the FCA’s
statutory objectives can make a clear case for interventions in some markets, such as
where it can “justify them as increasing competition”. We would also note that there are
often strong consumer protection arguments for the regulator to take action on cross
subsidies. For example, allowing excessive default charges or unauthorised overdraft
charges harms consumers in financial difficulty, could lead to irresponsible lending and
does not incentivise firms to provide early help to consumers at risk of default. If firms
are making significant profits from selling certain types of add-on products (such as PPI)
then it can lead to weak conduct standards and pressure on staff to sell these products
in order to make higher levels of profit.
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It should also be noted that cross-subsidies could also be absorbed by firms through their inefficiency or
through higher operating costs rather than in higher levels of profit
5
MoneyMarketing, 24th August 2016, “Thousands of Northern Rock Borrowers Miss Out on Rate Cut”
https://www.moneymarketing.co.uk/thousands-northern-rock-borrowers-miss-rate-cut/
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Q10: Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
We do not believe that consumers can be expected to take individual responsibility for
their decisions, until firms treat them fairly, by avoiding conflicts of interest and acting in
the best interests of their customers. The factors the FCA identifies as increasing
individual responsibility, together with the apparent failure of the TCF principle, lead us
to conclude that a legal duty of care is the best way to protect consumers’ interests, at
the same time empowering them to make choices.
Q11: Would a Duty of Care help ensure that financial markets function well?
The Panel's primary motivation for proposing a duty of care6 is not the fact that it would
give consumers a legal right to take a dispute with a financial services provider to court.
We believe that the principal value of a duty of care would be preventative, by requiring
firms to avoid conflicts of interest, and to ensure their customers do not suffer
unreasonable harm or loss. It is our intention that, where disputes do occur, they should
be handled by the Financial Ombudsman as now. Recourse to the courts would be a last
resort, but the existence of this consumer right should act as a further deterrent.
Conflicts of interest have given rise to the vast majority of product mis-selling and other
conduct failures in recent years and the TCF principle has clearly not worked to prevent
these, to the detriment of consumers and firms themselves.
Over time we believe that a duty of care would engender long term cultural change in
firms, and help them to demonstrate trustworthiness. It would rebalance the bargaining
position and information asymmetries between firms and consumers. Properly applied, it
might eventually allow for a reduction in the amount of detailed rules.
In conjunction with the recently-introduced Senior Managers and Certification Regime,
we believe that a duty of care would help to define the respective responsibilities of
product providers, advisers and other intermediaries and consumers. In this way a duty
of care would reduce the need for "cure" in the form of redress schemes and other
retrospective action by the FCA, thus providing greater certainty for firms and
consumers alike.
There are numerous examples of judicially-recognised duties of care (including solicitorclient, employer-employee, doctor-patient and manufacturer-consumer) and in the
Panel’s view it is anomalous that one does not apply to the relationship between a
financial services firm and its customers.
The preventative nature of a duty of care, and the clarity it would bring, would ensure
that financial markets work better than at present. It would be a very clear
demonstration of the FCA's operational objective to protect consumers.
From our wide engagement with a range of stakeholders in recent months, we believe
that support for a legal duty of care is growing. We urge the FCA to test its argument
that a duty of care is unnecessary by consulting on the proposition.
Q12: Is our approach to offering consumers greater protection for more
complex products the right one?
In general, yes. The recent mis-selling of complex interest rate hedging products is a
good example of where greater protection should have been available to protect bank
customers.
Financial services products are growing in complexity, and financial decisions can have
far-reaching consequences. There is generally too much choice, rather than too little,
and even the more general products can be confusing for consumers. We are
disappointed, therefore, that the ABI has decided to discontinue its work on simple
products. We believe that simple financial products would help cut through the confusion
6
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consumers currently feel, and go some way to addressing some of the complexities, such
as lengthy terms and conditions and hidden fees and charges.
However, it is not always the product that is the problem, but the way it is sold. PPI was
a straightforward product, but banks sold it to people who did not need it, or could never
claim on it. This is why removing conflicts of interest, and a close scrutiny of firms’
business models, are so important.
Q13: Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
FSMA requires the FCA to ‘have regard to the differing degrees of experience and
expertise that different consumers may have’. However an individual consumer can also
have differing degrees of experience and expertise.
Capability isn’t static. It fluctuates over time, and in response to changes in
circumstances or stressful situations. In the same way that a patient’s blood pressure
may rise at the sight of a doctor with a stethoscope an otherwise capable person’s
capability may fall at the sight of figures or forms. It isn’t possible to predict with any
accuracy how capable an individual will be in a particular situation. Someone who, on the
face of it, seems perfectly capable because they’ve bought a house, has investments and
runs a business may be significantly less capable when assessing pension options.
Moreover, even highly capable consumers are prey to firms’ exploitation of behavioural
biases. The most likely victims of investment scams are wealthy, educated, middle aged
men. Rather than attempt a categorisation of greater or lesser capability, the FCA should
ensure firms are responsible for making sure the products and services they sell to every
customer are suitable for that customer as far into the future as is possible.
Q14: Is our approach to redress schemes for issues outside our regulatory
perimeter the right one? Would more specific criteria help firms and
consumers?
Voluntary redress schemes for issues outside the regulatory perimeter are not
guaranteed to work for the people who have suffered harm if those schemes are agreed
through private negotiations with the wrong-doer. The perception will always be that a
deal has been done behind closed doors and therefore the financial organisation has ‘got
away with it’. Communication about voluntary schemes needs to be clear and firms
should be made to contact and repay all affected customers rather than the onus being
placed on the customer.
As customers are usually not in a position to take court action and the FCA cannot force
a redress scheme, we suggest that the regulator looks at the option of a financial
services tribunal scheme. Those who support the introduction of financial services
tribunals believe that a gap exists below the level of the High Court's specialist Financial
List and above the level of Section 404 schemes and the Financial Ombudsman Service.
The FCA has tried to fill this gap with its ad hoc redress schemes, overseen by Section
166 skilled persons, for both interest rate hedging products mis-selling and RBS Global
Restructuring Group complaints. However neither of these 'mass dispute resolution
schemes' really delivers what consumers want - clear independence and a 'day in court'.
The gap would be better filled by an option which:







Inspires public confidence;
Is simple to access;
Is relatively inexpensive;
Gives bank customers real rights;
Establishes a publicly accessible body of legal authority on how the FCA's
Handbook rights and duties are to be applied in practice; and
Is capable of making a positive contribution to changing bank culture.
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We believe that Financial Services Tribunals modelled on Employment Tribunals would
enjoy all of these benefits.7 At the very least, the FCA could consider whether there
might be a role for an independent ‘consumer advocate’ in the design of voluntary
schemes. This would be something like the role of the policyholder advocate in the
redistribution of insurers’ inherited estates.
Q15: What more can we do to ensure consumers using redress schemes feel
they are receiving the appropriate level of personal attention?
The FCA's redress policy should change to involve more proactive redress schemes,
greater use of Section 404 powers, meaningful consultation with victims/consumer
groups and the introduction of financial services tribunals.
If customers have to apply for redress many will miss out on what is rightly theirs due to
lack of awareness, lack of confidence, and/or lack of know-how. Even those who do
claim may end up with the wrong amount for all the same reasons. Claims Management
Companies (CMCs) will always move into those gaps; they’re aware, have the know-how
and can calculate quantum. People then lose out on the percentage charged by the CMC,
but at least they have got something back. Redress schemes should be set up in such a
way that people entitled to compensation will get it without having to make the effort
and without needing the services of CMCs. The reputation of financial firms will be
enhanced by holding up their hands, saying “we got it wrong, and here’s your money
back”. That approach will save firms money as well as reputation.
As we note above, the unpopularity and ineffectiveness of some redress schemes has
been because they were imposed on victims without proper consultation, either with
consumer groups or with the victims of misconduct. Until the FCA’s approach changes
and there is meaningful consultation about redress schemes it is likely that the
complaints will continue. Finally, it would be helpful if the FCA were to commission
independent evaluations of its redress schemes.
The Panel would support greater use of Section 404 schemes and, as we say above, the
proposals being discussed for a financial services tribunal scheme. The introduction of
financial services tribunals together with a statutory duty of care would be capable of
bringing about a sea change in firms culture and behaviour to the advantage of their
customers.
Q16: Is our approach to giving vulnerable consumers greater levels of
protection the right one?
People who are vulnerable do need greater levels of protection against possible harm,
but they also need protection against being excluded from products and services.
There is too much emphasis on labelling people as vulnerable. Vulnerability isn’t just
about low income, chronic illness, disability, or aging. It’s not a steady state; it
fluctuates given changes in personal circumstances. As the FCA acknowledges, we are all
vulnerable at some points in our lives. Nor is low income necessarily an overarching
factor. Disability or chronic illness does not necessarily equal low income (though it is
true it often does). People can also have a high income and still be crippled by debt, or
vulnerable to scams and fraud. Those with significant assets can also be vulnerable,
especially if those assets are acquired suddenly: a pension pot, an inheritance, or a
lottery win, for example. People who need to release cash from their homes are equally
vulnerable to poor treatment by firms.
Changes in the market can also cause vulnerability. Greater use of technology, for
example, can make some people who were previously coping, vulnerable and unable to
operate effectively. The faster the pace of change the more difficult people find it to keep
up.
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It is not surprising that people on low incomes tend not to have the ‘bandwidth’ to plan
for the long term. But it is not clear what point the FCA is making here. People on low
incomes are generally highly capable at managing the little they have, but loss of even a
small amount of money can have a very high impact. The FCA’s intervention on HCSTC
is a step in the right direction, but a tiny one. Similar credit products such as logbook
loans, guarantor loans, benefit loans and rent to own, all remain unregulated to the
extent of payday loans. People on low incomes are more likely to slip into overdraft and
be heavily penalised for it. We also note that the FCA devotes considerable resources to
raising awareness of scams and fraud, but little to illegal money lending, which can have
a very serious impact on those affected.
Some firms have made good efforts to deal with some aspects of vulnerability, including
physical adjustments such as talking ATMs and specialist bereavement services. But
vulnerability is such a vast and constantly changing issue that trying to identify those
people who are vulnerable takes more training and understanding than is likely to be
profitable for financial services firms.
The Mission also says that ‘some consumers…find it particularly difficult to take
responsibility for decisions about financial services’. What it should say is that some
consumers find it particularly difficult to understand the information firms give them. The
logic of our proposal for a duty of care is that firms would need to ensure all consumers
understood what product or service they were buying, and to take account of differing
degrees of vulnerability.
In order to measure whether concerns about vulnerability are actually being addressed,
the FCA may want to consider whether it would be appropriate to include a specific
section in the annual report on how consumer vulnerability has been taken into account.
This should include an evaluation of interventions such as ScamSmart.
Q17: Is our approach to the effectiveness of disclosure based on the right
assumption?
We agree that disclosure and transparency can sometimes have a limited effect in
correcting market failures. Overloading consumers with information can lead to poor
decisions and inertia. In Amelia Fletcher’s recent report into the role of demand-side
remedies in driving effective competition,8 she concludes that “while disclosure remedies
can have valuable positive impacts on consumer decision-making, there is also evidence
of their being ineffective or even harmful.”
The Panel is currently researching why some consumers do not switch financial services
products, even when prompted to do so. Our findings are consistent with those in other
studies, that consumers can quickly become disengaged with too much information.
The FCA’s ‘Smarter Communication’ initiative is identifying all the right issues, but it will
be hard to make progress on intractable issues like lengthy and incomprehensible terms
and conditions unless the FCA is prepared to take firm action.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
Yes. We believe there has been an over-reliance on disclosure to change consumer
behaviour and a reluctance to use supply-side remedies. Disclosure remedies place too
much expectation on the consumer and are not enough. Where disclosure is unlikely to
be effective, the FCA should be more proactive in intervening with product rules to
protect consumers. Amelia Fletcher says in her report9 that, “by placing boundaries
around what suppliers are, and are not, allowed to do, outcome control remedies can
play an important role in ensuring that competition drives positive consumer outcomes”.
The report also includes a recommendation for more evaluation of remedies. Where the
FCA evaluates its disclosure remedies and finds they have not improved consumer
8
9

The Role of Demand-Side Remedies in Driving Effective Competition, Centre for Competition Policy
The Role of Demand-Side Remedies in Driving Effective Competition, Centre for Competition Policy
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outcomes, it should be prepared to make rules ensuring firms are treating their
customers fairly.
We do not see a more interventionist approach as an alternative to disclosure. Firms
should be required to disclose information anyway. Even if consumers do not act on it
directly, having the information in the public domain acts as a market discipline as other
providers, and commentators, can see it too. This is the logic of the FCA’s publication of
its general insurance value measures, which we welcome.
Q19: Do you think our approach to deciding when to intervene will help make
FCA decisions more predictable?
Yes, this should provide more clarity for firms. However, it is important that the FCA
continues to be flexible and responsive to emerging problems and consumer concerns,
particularly when significant consumer detriment could result from poor firm conduct.
Publishing what the FCA ‘decides not to do’ is problematic given the potential for poor
conduct in those areas out of the spotlight.
Q20: Are there any other factors we ought to consider when deciding whether
to intervene?
The FCA should engage in more proactive intervention. It is more efficient and cost
effective to prevent detriment from happening in the first place rather than clearing up
after the event. The Panel is concerned, for example, that following market or
competition studies it is a long time before recommendations are implemented and
conduct issues addressed. This allows consumer detriment to continue long after it has
been identified.
Q21: What more do you think we could do to improve our communication about
our interventions?
The FCA should utilise its new power to publicise occasions where it has forced a firm to
amend or withdraw a misleading financial promotion. At the moment the FCA keeps its
actions secret, which means that firms are not provided with clarity about the required
standards. Publishing the details of the FCA’s interventions would mean that firms are
clearer about the standards expected and would make the FCA’s decisions more
predictable. This would be particularly helpful to smaller firms, who can struggle to
access such knowledge. As we have said previously, we do appreciate that much of the
work the FCA does is commercially confidential. However, we see no reason why, at the
very least, aggregated data cannot be published without identifying particular firms.
Q22: Is there anything else in addition to the points set out above that it would
be helpful for us to communicate when consulting on new proposals?
The FCA should be clearer about what it is investigating, including where possible the
names of the firms. We welcome the fact that the FCA chose to name the firms referred
to enforcement after the review of fair treatment of long-standing customers in the life
insurance sector.
When consulting on new proposals it would also be helpful for the FCA to communicate:






Data: Data gathered should be published wherever possible.
Redress schemes: The FCA should publish the names of the firms which are
subject to the scheme, list what activity the firms are undertaking, the text of all
letters used in customer contact exercises, the criteria the firms are using to
calculate redress, the rules of the redress scheme and the scope of any appeals
mechanism.
Evaluation: The FCA should set out how and when the proposals will be
evaluated following implementation.
Cost-benefit assessments: Proposals should be accompanied by a cost-benefit
analysis which should cover a short-list of potential options rather than just the
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one which the FCA has decided to implement. These should make proper
allowances for consumers’ time and costs imposed on them. For example, if the
FCA decides to go ahead with a complaints-led approach (instead of a redress
scheme) for PPI complaints under the Plevin ruling, the FCA will be placing
absolutely no value on consumers’ time in making those complaints.
Guidance for supervisors: When the FCA scrapped its review of bank culture
and instead rolled the process into normal supervision it would have been helpful
to publish the framework which supervisors would be using to assess culture.

Q23: Do you think it is our role to encourage innovation?
The Financial Services Act 2012b removed the requirement for the FCA to have regard to
the need to "facilitate innovation”. The Government said at the time that it did: “not
consider it appropriate for either regulator to have to have regard to the desirability of
facilitating innovation. As the events of the last few years have shown, a more nuanced
approach to innovation in financial services is required, including a regulatory
environment in which innovation can deliver desirable outcomes for users of financial
services, instead of promoting or discouraging innovation per se".
We agree with this view to an extent. However, it is also the role of the regulator to
promote competition and ensure there are no barriers to entry. Where innovation has
the potential to address these objectives, it should be encouraged, as Project Innovate’s
Regulatory Sandbox is intended to do.
Q24: Do you think our approach to firm failure is appropriate?
Yes.
Q25: Do you think more formal discussions with firms about lessons learned
will help improve regulatory outcomes?
Probably, but this needs to be evaluated.
Q26: Do you think that private warnings are consistent with our desire to be
more transparent?
We question the effectiveness of warning notices, which we believe should contain more
information and not be anonymised. Warning notices could be aligned more with criminal
cases, where the accused is named before being found guilty or not guilty. Increased
transparency can give firms a clearer incentive to improve behaviour or treat customers
fairly. The Panel would support any efforts the FCA makes to put more information in the
public domain.
It is important that the level of financial penalties levied by the FCA both on firms and
individuals provides a credible deterrent against misconduct. The Parliamentary
Commission on Banking Standards was clear that the FCA needs to review its penalty
setting framework to allow for a “further substantial increase in fines”. The Panel
supports the FCA’s penalty review being undertaken as soon as possible to allow this to
happen. Finally, to ensure the Senior Managers Regime offers a strong incentive to
improve standards the FCA should always consider enforcement action against the
individual responsible when it takes enforcement action against a firm. If it decides not
to proceed with enforcement action against the individual then it should state clearly
why it considers that holding the individual to account is not in the interests of
consumers. There are already a number of areas where individual responsibility is clearly
allocated. For example, firms have been required to allocate a named individual to
oversee their compliance with fair complaint handling since 2011. Despite these rules the
FCA has failed to take action against individual executives who oversaw failings relating
to PPI complaint handling.
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Annex
There are numerous cases where TCF is failing customers, but where firms have not been
breaking FCA rules, for example:


In the savings market, banks can reduce interest rates on existing customers’
accounts by declaring an account “obsolete”. TCF only requires banks to tell
customers about changes to the interest rates on their account range. Equally, new
rules on disclosure of interest rates are not being applied to “obsolete” accounts
(which are of course not obsolete from the customer’s perspective). Under a duty of
care, banks should ensure that customers of “obsolete” accounts were migrated to
accounts offering at least as good value, without the requirement to open a new
account.



Banks continue to promote and reward staff on the basis of sales made to customers.
PPI is the most egregious example of this; TCF makes no difference.



If a customer tries to withdraw funds beyond their overdraft limit, banks can allow the
withdrawal without telling the customer at the point of making the decision what
charges will result. Under TCF, as long as the customer has been told the charging
structure, this is considered fair.



The recent FCA thematic review into early arrears management in unsecured lending
shows that firms are still missing early opportunities to identify customers in financial
difficulty and offer appropriate forbearance. Moreover, the findings showed that a
firm’s culture influences the approach taken to giving due consideration and
forbearance to customers in arrears difficulties.



Credit card companies frequently offer inappropriate products with unaffordable credit
limits to consumers, and fees are not always transparent and proportionate. TCF has
no impact on this behaviour.



If suspicious activity, or other reasons of de-risking, means a bank chooses to close a
consumer’s account, they are very slow to clear the customer and allow them access
to their funds, or take further action. Customers are meanwhile in limbo, and cannot
utilise their account, or access their money.



Consumers are left languishing in old Basic Bank Accounts, often on less favourable
terms and potentially facing fees or charges on their account. TCF does not ensure
banks move their customers onto the new non-fee charging Basic Bank Accounts.



Pension companies offer their loyal customers annuity rates which can be between
15%-20% below the market best rates. They also fail to offer enhanced annuities to
their customers meaning that people with health conditions can miss out on higher
rates. Offering a consumer a rate 20% below the best market rate is equivalent to
taking the last 11 years of their pension contributions away.



Insurance companies operating with-profits funds are able to use the money held in
these funds for purposes which benefit shareholders such as paying mis-selling costs,
funding a deficit in the insurance company’s staff pension scheme, subsidising new
business and paying shareholders’ tax bills on their share of profits from the fund.



Customers who have been with their home insurance provider for 5 years pay 70%
higher premiums than new customers despite evidence suggesting that they pose no
higher risk than new customers.10

10

FCA (2015), Occasional Paper 12, Encouraging consumers to act at renewal Evidence from field trials in the
home and motor insurance markets
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From: Lord Flight
Sent: 31 October 2016 16:54
To: Barry Watts; FCA Mission
Subject: 12 - Mission Paper

Dear Barry,
Mission Paper
I am sending my response to your Mission Paper to you, as well FCA Missions, as there are
some wider issues which do not neatly fit your questionnaire. As you may be aware, I have
been a Commissioner of the Guernsey Financial Services Commission since 2006 where, albeit
on a smaller scale, we are dealing with most of the same issues as the FCA.
Competition
As you will be aware, Andrew Tyrie and I argued strongly at the time of the FSMA that
enhancing competition should be a primary objective of the Regulator. While Chapter 11
covers a lot of issues, and the FCA is not the Competition Regulator, I wonder whether it would
be useful for the FCA to investigate and report on state of competition in the several sectors of
the Financial Services industry and where you see scope to use your competition policy tools to
address competition weakness?
Innovation
The issue of new unregulated activities, and what to do about them, has become significant with
the development of Crowd Funding and Peer to Peer lending. I think it is correct not to rush
into potential over, or inappropriate, regulation but, at the least, the FCA might require clear
“buyer beware” warnings?
This point has wider application in that some consumers now tend to the view that the Regulator
is protecting them from all risks, where appropriate “buyer beware” warnings should have
greater use and prominence.
Intelligence Unit
A major ingredient of the introduction to financial regulation was to protect consumers against
fraud. I believe the FCA should have a specific intelligence unit to “smell out” potential,
fraudulent/“bad egg” businesses. In the past, Jane Ridley did an effective job here at the SIB
with few resources. More recently, the appearance is that the Regulator has only got involved
when the media has exposed fraudulent conduct, etc.
Compensation
The Financial Ombudsman service has worked well and fairly. Under the Financial Services
Compensation Scheme I suggest where the wrong has been committed e.g. by a financial
adviser or a fund manager the collection of make good funds should be limited respectively to
financial adviser community and fund management community.
Your Communication of Risks Paper points out correctly that individuals are now expected to
take more responsibility for their decisions. In his time at the FSA, Howard Davies issued
periodic statements on risks attaching to financial markets/the economy: I think it would be
helpful if the FCA adopted this.
Confusion
Your point that too much information can confuse consumers is a big issue which needs
addressing. When I started my career the contract letter for signing up with a fund manager was
1.5 pages. Today it can be 100 pages, mostly concerned with the Fund Managers protecting
themselves. Today, often applying to invest is over-complicated and includes the tedious

requirements of AML. This should be handled digitally by a central AML register. Explaining
financial products, applying to invest in them or signing up with a financial adviser/manager
should be limited to the fundamentals.
The new “buzz” term is “nudging”. I hope this means briefly explaining the suitability of
products?
Integrity V Rules
The time was when if a practitioner had acted with integrity and honesty he could be reasonably
comfortable that he would not be in regulatory breach. We have moved far too much to a rulebased regime rather than a principle-based regime. This both encourages the devious to find
ways of getting round the rules and can punish the innocent when they have acted with full
integrity.
Ensuring Markets function well
Q1
Monitor new businesses and products coming onto the market and issue guidance
comments on new products.
Q2
Risks of being over protective.
Q3
Sounds reasonable.
Q4
A watchful eye should be kept on wholesale markets; when things go wrong the impact
can be major, as seen in 2008/09.
Not clear what ‘measure performance’ means.
Q5
Meeting our Objectives
Q6
After complaints/bad practice have been identified, FCA should speed up process of
addressing it.
No mention made of the crucial failure of RDR in terms of availability of financial
Q7
advice to other than sophisticated individuals.
Regulation and Broader Public Policy
Q8
While defining the boundary between broader public policy and regulatory responsibility
is somewhat vague, I think it is OK as it is and a legal duty to specify a reasonable duty of care
is not desirable and could have undesirable side effects.
Q9
Price discrimination – approach OK
Q10 The issue is that many who need to take individual responsibility for financial decisions
are not equipped to do so. The only solution is long term – proper teaching of financial literacy
in both Junior and Senior schools. This is by no means yet universal, where Academies do not
have to follow its inclusion in the curriculum.
Q11 See above – I do not believe a duty of care would work.
Protecting Consumers
Q12 Better to offer greater protection for more complex products than to outlaw their
promotion, as has been EU policy.
Q13 The main issue is that there is a span of consumer knowledge/capability, through which a
line has to be drawn. Also, there is the risk of discouraging consumer involvement.
Q14 Clearly, what is needed is to require heavy warning notices on any activities/products
which are unregulated/unprotected.
Q15 There is a limit to which consumers should expect to be “spoon fed” by the Regulator.
Vulnerable Consumers

Q16 I believe all consumers should, in principle, have whatever protection is provided. In
practice the more vulnerable consumers need greater levels of protection. This is difficult
territory, capable of exploitation, and being regarded as patronising. What consumers need is
the availability of sound financial advice when having to take financial decisions, now not
available to more than half the market as an inevitable reaction to RDR. RDR was a mistaken
policy which needs addressing.
The Role of Disclosure in Consumer Choices
Q17 Full information should be available to those that want it but, even more important, is the
availability of clear, concise and understandable product information. Full disclosure works
better in wholesale markets than in retail markets for obvious reasons. There might be scope to
require a brief list of points in favour of a particular product, on the one hand, and
risks/vulnerabilities on the other? Good default options are also fundamental, e.g. Default funds
for auto enrolment pensions.
Q18 I am against restricting the availability of some products to consumers on the basis that
they are viewed as not up to taking decisions – i.e. EU policy. There is also a limit to what
consumer protection can achieve. Buyers must understand they need to take responsibility for
their decisions.
When will we intervene?
Q19 The Regulator should intervene in the case of any serious misconduct, bad practice or
aggressive selling of products people do not need.
Q20 I believe an active intelligence unit would help the FCA in smelling out a range of fraud,
misconduct, aggressive promotion of unsuitable products and businesses exploiting peoples’
lack of knowledge.
Q21 This may apply already but issuing press releases about interventions and the reasons for
them would be a good discipline and education tool.
Competition and Market Design
Q22 The most important requirement as to how participants in financial markets should
conduct themselves is to act with integrity and honesty. This is frequently not given preeminence.
The most difficult issue with competition and innovation is clearly new products, e.g. Peer to
Peer lending/crowd funding. It is often desirable to let a market develop before introducing
regulation, in part to learn what is appropriate. I would have thought, however, there would be
scope to require early on appropriate risk warnings and collaboration between new product
providers and the Regulator as to the development of and market for such new products.
Supervising Firm
Q23 It is certainly the FCA role not to discourage innovation. There are also clearly some
circumstances where the FCA helping to “nurse” innovation can be helpful.
Q24 The main point is that the sooner the FCA appreciates a firm is likely to fail, the better.
Our approach to enforcement
Q25 Discussion of lessons learnt is useful.
Q26 I support private warnings.
With kind regards,
Howard Flight

FCA OUR FUTURE MISSION CONSULTATION RESPONSE
Q1. Do you think our definition of a well-functioning market is complete? What
other characteristics do you think we should consider?
Q7. Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects
you think we should include?
1. At present value, up to USD 13.8 trillion of manageable global assets are
considered at risk in the event of a worst-case climate scenario.1 In even the
most optimistic assessment (the assumption that existing mitigation targets
are met in their entirety worldwide), climate value at risk has been calculated
at approximately USD 2 trillion. 2 Such is the potential threat to systemic
integrity that we believe enhancing climate-related financial disclosure,
addressing associated market failures, and challenging service providers to
incorporate environmental foresight within their accounting, client advice and
product design procedures should sit “at the heart of financial conduct
regulation”3 in the years ahead. The City of London’s Green Finance Initiative
therefore strongly recommends that mitigation of climate-related financial
risks be included within the FCA’s Future Mission.
2. Specifically, the FCA should incorporate investigation into physical, liability
and transition risk (broadly defined as ‘climate risk’) within the “new
challenges”4 it identifies and seeks to be clearer about. Policymakers, central
banks and supranational authorities have already signaled to market actors
the prudential imperative of redressing a “tragedy of the horizons” 5 and of the
corresponding need to “scale-up” 6 green finance. Coordinated regulatory
engagement will thus be crucial to address implied threats to the FCA’s core
objectives (will or does climate risk impair the integrity, orderly functioning
and “sustainable growth” 7 of UK markets? Do consumers have access to
sufficient climate-related information to make informed, long-term decisions
and prevent miselling?), and to demark the limits between conduct regulation,
prudential oversight and public policy in meeting these challenges.
3. It is not suggested that these issues be addressed in a single consultation or
review. Assessing and mitigating climate-related financial risk should be
considered an ongoing commitment in line with the complex and evolving
interplay between environmental degradation, mitigation policy and financial
stability. Targeted activities could be considered to address pressing
concerns (are regulated firms in breach of their obligation to consumers by
failing to address the long-term impact of climate change on portfolios?
Would transparency and price discovery be enhanced by amending UK
Listing Authority disclosure, prospectus and/or listing requirements in line with
the recommendations of the FSB Task Force on Climate-related Financial
Economist Intelligence Unit, The cost of inaction, 2015
EIU’s 3C scenario applied to the current 2.7C trajectory, as calculated in UNFCCC’s Synthesis
report on the aggregate effect of the intended nationally determined contributions, 2015
3 FCA, Our Future Mission, October 2016, pg 3
4 Ibid., pg 22
5 Governor Mark Carney, Breaking the tragedy of the horizons – climate change and financial
stability, September 2015
6 G20 leaders communique, Hangzhou summit, September 2016
7 The FCA’s third principle of responsible regulation. See Our Future Mission, pg 17
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Disclosure?), and to outline FCA contemplation of climate risk considering its
potential individual, cumulative and systemic impact. Confirmation of a
watching brief and commitment to investigate, monitor and, where necessary,
‘nudge’ or intervene in relation to these risks would also be welcome.
4. The FCA might also bring to bear its experience of addressing similar twentyfirst century market issues, as outlined in Our Future Mission.8 These include
consideration of long-term product design (i.e. mitigating present bias,
exploring risk metrics and ensuring consumers are equipped to make
informed long-term decisions) and adapting to technological change
(cultivating innovation whilst maintaining market integrity). The FCA could
also consider exploring climate risk and/or green finance within existing work
programmes, e.g. holding a ‘sprint’ event in relation to green product labeling
and consumer protection; reviewing whether its Asset Management Market
Study could be expanded to address investment consultants’ assessment
and communication of ESG (environmental, social and governance) issues
“as a potential driver of [effective] competition and a growing unmet
investment industry need”.9
5. We at the GFI firmly believe climate-related risk falls within the FCA’s
regulatory responsibility in addition to being a broader public policy concern.
The threat of financial crisis in relation to stranded asset risk has already
been deemed “very real”10 by UK regulators. Environmental externalities have
been labeled “the world’s biggest market failure”,11 and the potential impact of
unmitigated climate change “could be transmitted through pension funds,
share prices, premiums and loans”.12 Due diligence is subsequently being
performed by pioneering institutions, and the value of non- and climate
aligned assets may rise and fall accordingly. But the growing body of
literature devoted to climate-related systemic risk indicates the potential
challenge is more deeply embedded in current financial conduct than can be
easily and swiftly rectified. To ensure a controlled transition toward a lowcarbon economy and to mitigate potentially extreme future financial scenarios
or extraordinary market interventions, it is proposed that the FCA engage with
policymakers, peer institutions and market practitioners on the issue of
climate risk and include its consideration within the Future Mission.
Dated: 25 January 2016

FCA, Our Future Mission, October 2016, pgs 22-24
As recommended in the UN PRI, UNEP Finance Initiative and Generation Foundation report
Fiduciary duty in the 21st century: UK roadmap, October 2016
10 Andrew Bailey, speaking January 2016. See Climate Home, City slickers eye up growing climate
finance sector, January 2016.
11 Sir Nicholas Stern, Stern Review on the Economics of Climate Change, 2006
12 Green Finance Initiative, Globalising green finance: the UK as an international hub, November
2016
8
9
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Grant Thornton Response to “Our future Mission”
Summary
We welcome the publication of this consultation paper following Andrew Bailey’s speech
at the Mansion House, and the opportunity to comment upon it. And we very much
support the intention to be more transparent and explicit about how the FCA will operate
and the factors it will consider when deciding whether and how to intervene. This
increased transparency - we think this should include such documents as the FCA’s
House Views and risk appetite – should make regulation more predictable. In turn, this
should benefit all users of financial markets (consumers as much as firms) and, we
believe, is also likely to make the FCA more effective and efficient.
A number of themes implicitly run through our responses to the various questions posed.
These are the main ones:
(i)
To satisfy the aim of significantly increasing the predictability of regulatory
action, we believe more detail will be required in a number of areas.
(ii)
In some instances, the FCA seems to be committing itself to making a
high volume of complex and subjective judgements. We think this is
unwise and creates significant risks for all parties. Instead we would
advocate the FCA establishing consistent general standards, and only
varying these where the risks to its objectives change significantly.
(iii)
The complexity of many financial products and the generally limited
effectiveness of disclosure as a solution to the asymmetry of information
between firms and consumers, mean that in practice very few consumers
can be classified as “sophisticated” and almost everyone will be
“vulnerable” at some stage. This seems to be accepted in some parts of
the CP but less so in others.
(iv)
This is not to argue that there is not an important role for consumer
responsibility. There is, but our view is that the withdrawal of the state
from significant elements of financial services (highlighted in the CP) and
the factors in (iii) above mean this will only happen after a much wider
discussion than seems implied. We believe the FCA should take the lead
in this discussion.
(v)
Overall, we suspect the FCA, in its wish to regulate at a market level, has
moved too far away from the core responsibility of supervising regulated
firms. There are indications in the CP that this is now being questioned,
and we would support greater attention being paid, and resources
rebalanced, towards firm supervision.
Perhaps unavoidably, given the financial crisis, we believe regulation itself has become
too much the story over the last few years. This has been damaging both to the FCA’s
objectives and to the FCA itself. And often it has led to firms managing themselves
against the regulation rather than on the basis of their relationship with their customers
and their own long term strategy. Measures such as SMR are designed to redress this
balance but there is a long way to go, with UK household debt again climbing - on the
back of mortgages, credit cards and personal loans - and sending warning signals about
affordability.
We see the debate about the FCA’s Mission, and the changes flowing from it, as a
valuable opportunity to shift the focus back to the relationship between firms and their
customers, where it should rightly sit.
[N.B. In a small number of cases, we have taken up Andrew Bailey’s invitation to suggest
and respond to additional questions (e.g. on “Supervising firms”), and these are placed at
the top of the most relevant section.]

Ensuring markets function well
An additional question in this section might focus on how to improve public understanding
of the role of regulation in financial markets. The introduction to the paper rightly
emphasises the “shift away from the state taking a central role towards giving consumers
responsibility for their own financial choices; a responsibility not everyone feels equipped
1
for. ” Our reading of the present situation, especially with the complexity of many financial
products and the increasing role of technology, is that in fact the great majority of
consumers feel ill-equipped; and that they have quite limited understanding of the extent
of the responsibility they now carry. Later, the CP says that “a world in which there are no
bad outcomes is both unlikely and one in which the marginal cost of regulation would
2
exceed its benefits. ” We doubt there is any broad understanding or acceptance of the
implications of this statement.
In light of the above, we believe the FCA should take the lead in a much more public
discussion of the proper role of regulation in this new environment and what this means
for the relationship between firms and their customers.
Q1: Do you think our definition of a well-functioning market is complete? What
other characteristics do you think we should consider?
As the consultation paper acknowledges, the range of financial markets for which the FCA
is responsible is extremely wide and varied, and the role of regulation has become
fundamental in each of them. Consequently, while the definition contained here is
complete in its own terms, our experience with clients is that it is not always relevant to the
problems that arise in practice. To take a couple of examples:

i

ii

The ability to switch is identified as a core element, but in several financial
services markets consumers have proved largely reluctant to do so, despite the
best efforts of Government and of generations of regulators; and
The frequent absence of “certainty of outcome” is one of the characteristics that
makes financial services’ markets distinctive.

Q2: Do you think our approach to consumer loss in well-functioning markets is
appropriate?
We agree with the way different types of loss are set out but we doubt these risks are
widely understood by consumers. This is a major task in public education, and it will need
the backing of politicians as well as the efforts of regulators and firms if this approach is to
become accepted. This is an area where, since the creation of the Money Advice Service
(MAS), we believe the FCA has taken too narrow a view of its own role. With the
announcement of the MAS’ abolition, there is the opportunity for the FCA to take the much
larger role required if its approach is to be adequately understood by the great majority of
those who run the risks. This would have obvious resource implications.
Q3: Do you think we have got the balance right between individual due diligence
and the regulator’s role in enforcing market discipline?
We are sceptical of the emphasis this section of the CP places on disclosure as a
regulatory tool, and the FSA and FCA have themselves put forward strong arguments
over the years that in some instances it is not the right tool and often not the only tool
needed. Indeed, there is evidence it has created considerable cost and inefficiency for
firms without materially improving the position of consumers. Partly this is due to the
typical complexity of financial products, which works against the usefulness of disclosure
as a tool. But its more general limitations are reflected in the sometimes confusing
changes in various disclosure rules over the last 18 years.
More broadly, we agree there is a need to create a clearer understanding and acceptance
of caveat emptor, but this will need considerable work by both regulators and the industry
to establish the requisite levels of understanding and trust with consumers.
1
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Q4: Do you think the distinction we make between wholesale and retail markets is
right? If not, can you tell us why and what other factors you believe we should
consider?
Our view is that this distinction is often less relevant in practice than it appears to be. The
increasing access retail consumers have gained to what are essentially “wholesale”
products (e.g. CoCos), combined with the way retail products are often funded (e.g.
through securitisation) and the frequent complexity of the value chain (e.g. covered
bonds), leads us to the view that a successful regulatory approach will need to focus on
the links between these markets as much as on their distinctiveness. It is also worth
noting that the advent of ring fencing may well alter this picture in ways not yet envisaged.
Q5: Do you think the way we measure performance is meaningful? What other
criteria do you think are central to measuring our effectiveness?
We agree that measurement of value for money (VfM) is extremely difficult in regulation.
The FCA and the FSA have consistently sought to tackle this, but the approach has varied
considerably over the years, not helped by significant extensions of scope and frequent
restructurings. The proposed three-tier approach is sensible, but consistent reporting and
openness will be critical to whether it proves meaningful to external stakeholders. This is
true not only for the simpler VfM measures but also of the post implementation reviews
and ex post CBAs that are needed to assess the FCA’s effectiveness.
We would therefore welcome a commitment from the FCA to publish in more detail its
current approach and, as part of its Annual Report, its evidence-based assessment of its
own efficiency and effectiveness across all three tiers. As part of the suite of indicators the
FCA uses in the second and third tiers, we would also welcome more measures of
consumers’ own experiences, behaviours and attitudes.
Meeting our objectives
Q6: Do you think our intervention framework is the correct one?
As described, the framework is very high level but constitutes a useful introductory guide
to understanding the intervention tools the FCA has at its disposal. There are also
different types of market research and data/returns’ analysis, only implicitly covered, that
in our view are important because of their speed and lower marginal cost, both to the
regulator and to firms (directly as well as indirectly). We believe these criteria (of speed
and cost, both direct and indirect) should have a greater and more explicit emphasis.
Presumably the FCA also routinely uses various forms of market intelligence, from
consumer bodies as well as regulated firms, and these could also usefully be included.
The paper also mentions House Views and the existence of a common risk appetite and
there would be great benefit in publishing both of these in full. The former would enable
the industry and other stakeholders to understand the FCA’s detailed view of the markets
it regulates, and provide them with an opportunity to engage and debate any points of
difference; and the latter would significantly increase the predictability of the FCA’s
actions, something that has long been near the top of firms’ priorities. Finally, this section
also mentions cost benefit analysis and post implementation reviews and we again
welcome the commitment to publish these regularly as they are a key element in the
FCA’s accountability.
Q7: Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?
Given the way this section is written, with relatively little on the market integrity objective
specifically, we have interpreted this question in a broad sense, including the discussion
of the perimeter and the taxonomy of harm.
The explicit inclusion of activities conducted by regulated firms that are outside the scope
of the Regulated Activities Order is welcome; the origins of PPI, as well as LIBOR and
3

other benchmark fixing, lie in this category. However, we know from the past that
significant threats to market integrity can originate from outside the perimeter in other
ways. To take one example, split capital trusts were themselves unregulated and the then
FSA was only able to act through its Listing Rules. And it is also worth recalling that a
contributory factor to the financial crisis, as identified in the Turner Review, was the
activities of unregulated entities. The power to request information from these was
included in the Financial Services Act 2010, and while this passed to the PRA it seems
equally relevant to the FCA’s market integrity objective.
The taxonomy of harm is a valuable addition to the wider understanding of regulation.
However, the impact of different instances of harm has proved difficult to assess
accurately and there are risks in making a commitment to act early. For example, one of
the themes of the PPI story, in the approach to both its mis-selling and the subsequent
redress exercise, is the initial misunderstanding of the scale and nature of the harm
involved. In such cases we believe it would be better to have taken a little longer to
assess and size the problem before acting.
It is also worth noting that, while often desirable, the goal of early intervention has
consistently proved elusive, with many conduct issues having first appeared in the market
several years before either firms or the regulator became fully aware of the harm they
were causing. This reinforces some of the other points raised in the CP, notably the
typically long duration of relationships between firms and their customers, and the
challenges of managing these successfully as circumstances change.
Regulation and broader public policy – getting the balance right
Q8: Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
We see this as quite treacherous ground for regulation, and believe the FCA would be
better defining its role narrowly in this regard. The previous section identifies various
examples of harm – harmful side-effects, gaps in the range of products, consumer
exclusion – that would benefit from clearer definition in the context of broader public
policy. However, acting in this territory could further increase the FCA’s scope of
responsibilities, stretch its resources and distract it from its statutory objectives.
More involvement in public policy also carries with it a greater risk of political controversy
and the consequent potential threat to its operational independence. This has been the
source of significant public speculation in recent years and we believe regulation would
benefit from a clearer demarcation line than currently seems to exist. Overall, we believe
there is a role for the regulator’s voice in public policy debate but it is important to stay
clearly within its statutory remit, as straying beyond this risks damaging its reputation for
impartiality.
Q9: Is our understanding of the benefits and risk of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
The FCA was not set up to be a price regulator, a point the CP reiterates in the
Competition section, and there is therefore a difficult line to tread in this section when
arguing that interventions in price can be supported on competition grounds. The CP is
right therefore to emphasise the importance of transparency about the FCA’s decisions in
this area.
Due to the complexity of many products, as well as the cross-subsidisation to which this
section refers, we believe there are relatively few consumers who are consistently
“sophisticated”. It would be dangerous, however, for the FCA to use this to justify wider
interventions on the basis of price. Only in extreme cases, such as the Government’s
decision to ask the FCA to establish a cap on payday lending rates, do we believe
interventions on price could be sustained with confidence. Other cases would likely be
undermined by the variety of differently-priced similar products, and/or by the dangers of
4

creating unintended consequences and perverse incentives in such a highly regulated but
fast-moving industry.
Q10: Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
The increasing level of choice and responsibility that now sits with individuals does require
3
both firms and the FCA to continually re-assess their own roles in financial markets .
To date, the FSA, and now the FCA, has shied away from explicit product regulation
where possible. The reasoning, as we understand it, has relied on the complexity of the
suitability test, the importance of matching each individual’s needs with the correct
product. Despite this, the FCA has found itself imposing case by case restrictions on
products with significant underlying similarities (e.g. CoCos, P2P and crowdfunding
platforms), limiting in different ways what can be marketed and/or sold to “retail”
consumers. The FCA could usefully make the resulting regulations more consistent
between products and across sectors. This may require more innovative approaches to
regulation but one of the aims should be to simplify the product landscape for consumers
and to provide greater predictability of regulatory treatment for the industry.
More broadly, in an era of low yields and with the complexity of products continuing to
grow, we believe the market would welcome the FCA instigating a two-part debate
around:
(i)
How best to address the risks inherent in particular classes of products;
and
(ii)
How different segments of the population can, in broad terms, be
expected to provide for their financial needs.
Financial regulation has historically shied away from generalising in these areas, but we
believe more generic solutions, such as those used by the food and medicine regulators,
may well have a place and should be re-considered; it is not obvious to us, for example,
that the match between individual and product is inherently more complex in financial
services as has been assumed.
Q11: Would a Duty of Care help ensure that financial markets function well?
We believe further work is needed on this to understand the real balance between the
various arguments.
There are genuine risks to introducing such a duty, including:
(i)
A long period of legal confusion as rules are written and consulted upon;
(ii)
Creating unintended consequences (e.g. a shadow, unregulated market
in higher risk products for which regulated firms feel unable to meet the
duty of care test); and
(iii)
Additional indirect costs to firms, which would then invariably be passed
on to consumers in other ways.
Conversely, there may be real value in enabling consumers to bring their own civil claims,
not least in shifting the focus partly away from the regulator and towards the core
relationship between firms and their customers. If this can be accomplished with minimal/
limited exposure to the potential risks outlined above, it could be a significant gain overall.
Protecting consumers
Q12: Is our approach to offering consumers greater protection for more complex
products the right one?
We have not been able to make a proper assessment of the proposed approach in the
absence of more detail. However, we make two broad comments:
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(i)

(ii)

Judgements that seek to take full account of both the complexity of
markets and the capability of consumers are themselves likely to be very
complex and also, by their nature, subjective and open to challenge. A
4
recent example is the eligibility threshold the FCA set for IRHP
compensation. In practice, we therefore think the approach would be
highly difficult to implement successfully; and
Touching on the next question, our view is that there should be a
standard level of protection available to all consumers (irrespective of
capability) with additional protection only for the most vulnerable. As well
as providing greater protection to the majority of consumers, this would be
simpler and more predictable for firms. It should also cost less overall and
give firms greater certainty, and therefore greater protection from
retrospective regulatory action.

Our over-arching view, however, is that there needs to be a much broader and more
evidence-based debate on this and related subjects. Without such a public debate, we
doubt whether any approach can command sufficient consensus to make it sustainable.
Q13: Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
As suggested above, we doubt whether it is either possible or desirable for the regulator
to make judgements of the range and frequency implied. We do not believe it could
command consistent acceptance by the parties involved, and worry that it increases the
role of the regulator itself at a time when it would be healthier if this started to diminish.
The increased and increasing complexity of financial products has also raised the bar of
what capability is needed by consumers to understand the benefits and risks involved.
Certainly as far as retail consumers are concerned, the available evidence, from the FSA’s
Financial Capability Survey (2006) and subsequent research, is that all segments of the
population, including the most financially literate and highly educated, suffer from
weaknesses in their capability. This is not an argument against consumers taking the
appropriate responsibility for their decisions, but we believe the industry as well as
consumers would benefit enormously from a re-basing of what are realistic expectations.
Q14: Is our approach to redress schemes for issues outside our regulatory
perimeter the right one? Would more specific criteria help firms and consumers?
Redress schemes take many forms, and often they are more complex and take longer
than originally envisaged. In our experience they work best when the population of eligible
consumers is clear at the outset. This is critical to the cost and accuracy of the exercise,
and also to its speed.
Affected consumers, and in most cases the firms involved, would much prefer a clean and
rapid redress exercise (e.g. the Scheme Arrangement carried out in relation to Card
Protection Plan in 2014) to a drawn out process that soaks up resources and delays payouts. In practice, this argues against complaints’ led exercises such as PPI and
endowment mortgages. Our impression of these is that the time notionally saved at the
start is subsequently eaten up multiple times over by uncertainty of scope, additional cost
and delays. We believe it would be better for the FCA to invest more time up front in
defining the scale and duration of redress schemes more accurately, and where possible
adopting an “auto-redress” approach where there is a clear, unequivocal and quantifiable
loss suffered by consumers.
Q15: What more can we do to ensure consumers using redress schemes feel they
are receiving the appropriate level of personal attention?
We believe the great majority of affected consumers are likely to be happy with a well-run
redress scheme. The key is for the FCA to be clear from the outset that individuals’ rights
are not affected and they remain able to pursue their complaints through the Ombudsman
4
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and the courts if they choose to do so. Those who want more personal attention can then
choose that route.
Vulnerable consumers
Q16: Is our approach to giving vulnerable consumers greater levels of protection
the right one?
As both this CP and the FCA’s OP on consumer vulnerability demonstrate, this is a deeply
complex subject; and almost all of us will be financially vulnerable at some stage of our
lives. Given this, we believe more thought is needed around the potential unintended
consequences of greater direct involvement by the regulator in this area. In the absence
of this, our view is that the FCA’s involvement should be less frequent and more discreet
than the approach implies.
As things stand, our concern would be that this will become an area where regulation itself
is in danger of becoming the focus when the primary relationship should be between the
firm and its customers. The risk is that the FCA too easily becomes the arbiter of
vulnerability, a role it is not in a position to fulfil and which, by taking it so close to
becoming an actor in the markets it regulates, arguably compromises some of its core
responsibilities.
The role of disclosure in consumers’ choices
Q17: Is our approach to the effectiveness of disclosure based on the right
assumption?
As referred to above, we are sceptical about the overall efficacy of disclosure in balancing
the asymmetry of information between firms and consumers, and about the continuing
usefulness of the common distinctions between wholesale and retail consumers and
between complex and simple products. Long before the mainstream emergence of
behavioural economics, disclosure was contested territory, seen by the FSA as
“necessary but not sufficient” and resented by large parts of the industry for the indirect
costs involved. And the shift in the mid-2000s from written to verbal disclosure was in part
testament to the opaqueness of disclosure information for even relatively simple financial
products.
We have commented above on what we see as the importance of a public debate, led by
the FCA, on the role of caveat emptor in financial services, and while the availability of
“clear and accessible” information should obviously be part of that debate, we believe the
great majority of consumers will need to rely on trusted intermediaries to interpret this for
them. Even the coverage offered by relatively simple general insurance products can be
hard for consumers to understand and is less standard than was once the case.
The emergence of behavioural economics over the last c.40 years, as identified in the CP,
has deepened our understanding of how consumers make decisions. We would also
support the increasing emphasis, begun by the FSA through the MMR and other policy
initiatives, on the need to start from a position where the consumer’s choice is between
products all of which are essentially suitable to their needs. When this is the case,
disclosure could start to have a much more useful role.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
The thrust of our response to Q15 is that we do not believe disclosure should be seen as
an effective a tool in most cases, certainly by itself. However, it is ultimately the firm’s
responsibility rather than the regulator’s to manage its relationship with its customers, and
there is a strong case for an updated statement of the necessary components of “Treating
customers fairly” (Principle 6). This would give firms a more reliable guide to the FCA’s
expectations, and while disclosure would likely be a part of this, it would be only one of a
number of elements.
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To answer the question more precisely, a better understanding of behavioural economics
is clearly useful in deciding whether more intervention is justified, and if so what it would
look like. However, we doubt the FCA has the capacity to intervene with the frequency
that seems implied, and doing so would run the risk of seeking to micro-manage the
relationship between firms and their customers, creating new problems in the process.
When will we intervene?
Q19: Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
While each of the factors set out in this section is legitimate in its own right, we believe the
challenge of making multiple judgements based on the balance between them would
prove overly complex and lead to inconsistent decisions that the FCA would find difficult to
explain were it to be challenged.
As an alternative, we suggest the FCA establish broad parameters for intervention,
5
possibly similar to the thresholds set out in its approach to regulatory failure reports . This
would involve the FCA having an assumption that it would intervene if, for example, the
expected gross loss was in excess of £150mn, that it would not intervene if it was below
£30mn, and that within this range it would decide on a case by case basis. Of course
these parameters would need refining before being useful as a practical intervention
framework; to state the obvious, a total loss of £30mn would likely have a high impact on
the customers of debt management firms, while £150mn is a relatively small amount in
some of the wholesale markets that the FCA regulates. Nevertheless, it seems to us that a
range like this would be a good starting point and, as importantly, would provide some of
the predictability both the industry and the regulator are seeking; but without removing the
regulator’s discretion on a case by case basis.
Q20: Are there any other factors we ought to consider when deciding whether to
intervene?
The list of factors in the CP is a good starting point for deciding whether or not to
intervene. Other questions worth considering might include:
(i) How tractable is the problem?
(ii) How costly and resource-intensive would it be to fix?
(iii) Are there other, bigger problems to fix, where these resources would be better
deployed?
(iv) Would fixing the problem have a broader regulatory benefit (e.g. in terms of
establishing a standard of conduct in a relatively new area)?
(v) How egregious was the conduct involved?
(vi) Where Enforcement action is potentially involved, how strong is the evidential
case, are other agencies involved, and is the FCA the best-placed to take the
lead?
Q21: What more do you think we could do to improve our communication about our
interventions?
We strongly welcome the commitment to greater consistency of action and better
communication and transparency. This has sometimes been elusive in the past despite
the best intentions of all involved and, given the breadth and diversity of the FCA’s scope,
is likely to remain a challenge. In light of this, we believe it would be useful to establish
some realistic expectations as to what improved communication and consistency will
mean in practice (e.g. for different sectors of the industry), including what channels
stakeholders should use to ask questions. As an additional question we would ask
whether, given the complexity of its scope and structure, the FCA is making any internal
changes to help deliver this commitment?
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Competition and market design
Q22: Is there anything else in addition to the points set out above that it would be
helpful for us to communicate when consulting on new proposals?
There are two areas where we believe it would be useful for the FCA to provide more
information:
(i)
It would be helpful to know more about how the FCA takes account of its
competition duty so that external stakeholders can understand better how
this is influencing regulatory decisions and actions; and
(ii)
Our impression from talking to clients is that some have struggled to
understand the extent of the data the FCA has requested when initiating
its market studies, and how some of it is relevant in practice. So more
detailed information about the FCA’s data strategy, including why
information is needed and how it is used would be welcome, particularly
as the cost of collating information from different parts of a firm or group
can often be material.
Supervising firms
An additional question in this section might focus on the balance between the fixed and
flexible portfolios of firms. Our impression is that, following the changes announced at the
end of 2014, the reduction in the number of fixed firm supervision was too great, and that
this created risks to consumers, firms and the FCA itself, including the following:
(i)
A significant group of large and complex firms, each with a high number
of customers with varying degrees of vulnerability, for the first time has no
6
named supervisor . As a result, the FCA’s relationship with their senior
management and Boards, and knowledge of their business models, must
inevitably have deteriorated, increasing the risk of harm and regulatory
failure;
(ii)
Our understanding is that this group of firms includes several members of
the FTSE 250, which may have increased the risk they posed to the
FCA’s market integrity and competition objectives; and
(iii)
As we understand it, several firms, quite significant in themselves and
also part of extremely large groups (including GSIFIs), are part of the
flexible portfolio. This must complicate Group supervision and increase
the risk that their business models are not well understood.
Reversing the shift announced in 2014 would clearly have some resource implications, but
we believe the absolute numbers involved are relatively small and that even a simple
reversal of the original moves would almost certainly make sense and reduce the current
levels of risk.
Q23: Do you think it is our role to encourage innovation?
Innovation is clearly an important part of well-functioning markets and there is a role for
the FCA in being open to the development of new business models. And to be the
opposite, acting as a de facto defender of the status quo, would obviously be poor
regulation. However, there are risks in encouraging innovation for its own sake, and so we
believe the FCA should ensure it has robust processes in place to maintain the minimum
standards of entrance to the UK market, not least in the interests of new entrants who
would be poorly served by being authorised only to find they were not equipped for the
reality of operating in a highly regulated industry.
In the context of initiatives such as Project Innovate and the Regulatory Sandbox
therefore, the independence of the decision whether or not to authorise a firm is obviously
key. So too, once a firm is authorised, are the continuing judgements as to whether or not
firms meet the Threshold Conditions under FSMA. These new initiatives to encourage
N.B. many of those who are dual regulated continue to have a named supervisor at the PRA and this
mismatch can cause additional problems.
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innovation are important and valuable contributions to UK regulation, but they do carry
risks and the appropriate safeguards need to be in place and given equal emphasis.
Q24: Do you think our approach to firm failure is appropriate?
As described in the CP, the approach seems appropriate, although we recognise that in
practice it will vary on a case-by-case basis. We wonder, however, how well the FCA’s
role is understood by the public. The example of MF Global from 2011 is an interesting
one, and it is worth considering how a failure of this size would play out today, post the
financial crisis, particularly if the firm’s customers were predominantly retail. In a similar
vein, we doubt there is a sufficient public understanding of what role the FCA would play if
a dual regulated firm went into the SAR, and how the interests of its existing customers
would be balanced against those of other stakeholders.
Our approach to enforcement
For several years after its inception, part of the FSA’s brand was that it was “not
Enforcement-led”. This shifted in 2007 towards a greater emphasis on “credible
deterrence”, which has largely continued up to the present. However, in emphasising
other aspects of Enforcement, the CP seems to be describing a subtle but significant repositioning. If this is the case, it would be helpful to have more information about the new
approach.
Q25: Do you think more formal discussions with firms about lessons learned will
help improve regulatory outcomes?
We strongly support this proposal. For a variety of reasons, it has not always been clear
what lessons firms should draw from some of the Enforcement actions the FCA has taken.
And due to the fact that some of the firms involved are inevitably selected because they
have been part of the sample for a thematic review rather than because they are among
the most egregious offenders, other firms can be left in doubt as to the extent of the
changes they might need to make. Both these gaps could be effectively closed by more
formal and transparent lessons learned discussions.
Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
Our view is that private warnings per se are a legitimate regulatory tool. However, the CP
is right to identify the risk that they can be misconstrued. Consistency is an important
principle of regulatory good practice, one that applies to overall case selection and to the
circumstances around settlements, as well as to which firms receive private warnings. We
believe the key is for the FCA to be clear what criteria need to be met before a private
warning, as opposed to a full investigation, can be judged sufficient. Firms and other
external stakeholders would then be able to infer the circumstances that persuaded the
FCA not to conduct a full investigation.
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Government interference and political expediency cannot continue. The SMEs and Public
depositors have to have confidence in an Independent Regulator.
Response to FCA ‘Our future Mission” review by Nigel Harper.
Q1. Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
Open Letter to all the Board Members of Lloyds Banking Group PLC, RBS, HSBC and The
Right Honorable Andrew Tyrie MP, Chairman of the Treasury Select Committee; Dr Andrew
Bailey, Chief Executive, FCA; Mr Mark Carney, Governor, Bank of England; The Chancellor of
the Exchequer, The Right Honorable Philip Hammond MP.
Subject:

“Failed Corporate Governance within Retail Banking and Corporate Banking
in the United Kingdom.”

Ladies and Gentlemen,
1. Introduction:
1.1

I am in the process of writing a book entitled ‘Failed Corporate Governance within the
banking Profession in the United Kingdom’.

1.2

During my year long research for this book I have interviewed many Banking Directors
and senior bankers in the profession; either still working, or recently retired, or made
redundant, in London.

1.3

Those Directors and Senior Managers that have longevity within the profession, and
with a career of over 30 years as lending bankers, believe that failed corporate
governance is endemic in the boardroom and throughout the Senior Management
structure within banking. This is a systemic issue that has not been addressed by
government or the banks’ themselves, following the circa £300bn in fines that the

Nigel Harper - Independent Retail Banking specialist and Examiner.
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banks’ have paid since 2000.
1.4

Not one UK board director has been sanctioned or penalised for fraudulent or
corrupted management practices, ethics or failed morality. Persistent fines being paid
by bankers are an indictment of the professional standards, within banking and should
be a matter of disgrace and not seen and accepted as “the cost of doing business” in
the banks’ boardrooms in London.

1.5

I am deliberately targeting this discussion at the primary offenders, who with
government support, and succor, continue to have failing governance standards in the
boardroom.

1.6

Corrupted standards are the responsibility of the CEO, Chairman and directors of the
Boards, shareholders, and no one else.
The Senior Management has devolved responsibility from the boards’.

1.7

Those banking groups that are fined persistently are not fit for purpose and should
have their banking licences revoked. My 43 years in the profession informs me that
there has been little change since 2008 crash, indeed, profligate policies thrive –
remuneration and bonuses being one of the major drivers of criminal and corrupted
banking behaviours and standards.

1.8

Engineering defaults to extract value RBS and LBG in their ‘recoveries’ units cannot
and should not be tolerated. The FCA Report into the failings of RBS-GRG, which have
not been published, as yet, (and soon to be LBG-BSU,) underpins my serious concerns
relating to behaviours of banking boards and their senior management.
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1.9

I personally have witnessed egregious banking fraud where bankers have misled the
Regulators, facilitating a bank exceeding Large Business Exposures Rules (BIPRU 10.5) ,
mis-sold investment products designed to effect a Tax advantage, and supported
money laundering and breaches of KYC Regulations.

1.10

The government has to shoulder a significant part of the blame for nothing changing.
Osborne removed a regulator who knew his onions and was making inroads into
correcting banking behaviours. Martin Wheatley is a good man.

1.11

What hope has Dr Andrew Bailey as CEO of the FCA have in carrying out his job, when
his hands are tied by government, who work in tandem with big business, to
constantly thwart robust regulatory oversight, and undermine the regulators in this
country?

1.12

How can he hope to deliver justice that is seen to be done?

1.13

The public demand that the FCA deliver robust, intrusive regulatory oversight. They
are sick and tired of hearing that another banking group has been fined, without any
director being sacked or imprisoned but continue to receive substantial bonuses.

1.14

The Icelandic model is the best one that I know, it worked. The monthly account
charge that has been introduced to pay the fines of bankers is iniquitous and should
be abolished.

1.15

I am working with the SME Alliance, APPG and others reviewing the issues that
directly affect the public and customers of the banks’. The silence from government is
deafening and cannot and should not continue.
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1.16

The UK is overbanked; the banks’ are insolvent/ illiquid. The £455bn QE funding has
not achieved anything of note.

1.17

It is time that bankers who are untouchable are made to pay the price for their abject
failure in corporate governance.

1.18

The fundamental issue that I recognize is that there are few qualified Chartered
Bankers, and Certified Bankers working at boardroom level and at senior management
level.

1.19

There are no structured career paths from new entrant to the board room. The ‘club’
structure has destroyed banking in this country and continues so to do.

1.20

I have challenged CEO’s of the main UK banking groups and they are all in denial, with
the exception of Paul Pester, CEO of the TSB; who is a man I know and respect; one
that has the utmost integrity and is a true leader in the profession. It should be noted
that he has sought a pay cut on appointment, a rare event in banking.

1.21

You, in government, with those on all the UK banking boards must take note; banking
governance is dire and a systemic issue that has to be resolve immediately. This is
simple to achieve.

1.21

How I hear you ask? Quite simple, HR employs and appoints the right calibre people,
(assuming HR know the job specifications and job requirements?) who are qualified
for the role that they are employed to undertake. For the boardroom, Directors must
have over 25 year’s hands on lending experience within the bank, for the board that
they are being appointed to. This facilitates a safe structure enabling a safe pair of
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hands to take on the leadership when succession planning. This structure worked well
for over 200 years only to be defeated when non bankers joined the boards of the
banks’, leading the country and the banks’ into ruin.
1.22

The Non Executive club has to be broken up. Too many cross banking, directorships,
which facilitate the cross pollination of cancerous policies and corrupted behaviours
across banks’, resulting in a ‘fine culture’ and corrupted banking practices. The cabal
of bankers is evident today.

1.23

I hope that you will continue to read on? To those of you that are 30 years plus, times
served lending bankers, who are qualified and have progressed throughout the branch
network and Head Office, the following response to the FCA Mission Consultancy
Paper will not be new to you and I would hope has your support?

1.24

I ask you to support the FCA, CEO, Dr Andrew Bailey, by removing the government
restrictions and controls imposed by the Banking Act 1979, to enable him and his
team to proactively reinstate solid, robust, corporate governance controls especially
in those banks’ who are being persistently fined. The Public demand this.

2.0

History - relating to how corrupted corporate governance in banking has failed the
country and the taxpayers:

2.1

Devolving corporate governance management and controls, from the individual
Internal Audit departments of companies, and the banks', to external, outsourcing
companies was where the rot started.

2.2

Typically these outsourcing serving bodies do not understand the businesses that they
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are contracted to support. They have little history of the business and its internal
ethos. They are tick box organisations which do not understand the fundamental
structure and rules books that the business works to.
2.3

Looking back at history only as far as 1971, (the year I joined Lloyds Bank Limited); the
FCA did not exist; yet corporate governance and board room control extended from
the boardroom to the waste clerk. This was led by the Internal Audit team, who
reported directly to the board. They policed the company and the bank, with rigor
and with total authority.

2.4

This changed for the worse in the mid to late 80's with deregulation which was
primarily responsible for the banking crash.

2.5

Board rooms are filled with people who are not professionally qualified Certified or
Chartered Bankers or time served lending bankers with in excess of 25 years hands on
experience.

2.6

Indeed, the NED structure in this country is no better than a cozy gentleman's club
where they scheme and plan their policies jointly across all the banks' to ensure they
are working for the better good of the board room members and senior staff and their
self wealth.

2.7

The Banking Act 1979:

2.7.1

Club governance or, at least, its key principles - secrecy, informality, flexibility and
cooperation - survived into the twentieth century and continued to determine the
approach of the Bank and the banking community to matters of monetary policy and
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regulation.
2.7.2

The Banking Act 1979 marked a significant shift in that it put regulation on a statutory
footing and asserted that it was an issue of government policy - something in which
government could properly intervene.

2.7.3

Yet, there was no clean break from the past. Nontraditional institutions were
encroaching into the banking market and banks were stepping outside their familiar
roles.
The Banking Act 1987 did not lay out particular regulatory objectives but it did
stipulate certain rules obliging all firms that accept deposits to have adequate capital
(sch.3,para.4), to report large loans (s38); to have adequate accounting and control
systems, to conduct business with integrity, and to have fit and proper persons as
directors, senior managers and large shareholders.
During this period BCCI, Johnson Matthey Bankers and Barings collapsed.

2.7.4

The post 1997 reforms changed regulation and reshaped regulatory practice. The Bank
of England in the 1980's and the banking industry were, of course, not like their
Victorian selves. Nevertheless, regulatory practice had emerged from, and still
showed the influence of the club because it was, perhaps difficult to envisage an
alternative and it seemed to work - London was a major world financial centre and, in
spite of the problems, there had been no systemic failures.

2.7.5

Moreover, the self-regulatory approach fitted with the neo-liberalisation of the
Conservative government, as exemplified by 'Big Bang' in 1986, which involved an
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assault on restrictive practices in the Stock Exchange.
2.7.6

Opening the markets required a broader regulatory coverage, but the Financial
Services Act 1986 rejected detailed third-party regulation in favour of self regulatory
organisations for each sector and market.

2.8

The complex, multi-agency regulatory structure that emerged in the 1980s was
abolished by the Financial Services and Markets Act 2000 (FSMA).

2.9

This was not an ideological assault on the free market ideas or on the financial
markets, or, really, a critique of the effectiveness of the existing regulatory structure,
although various scandals had created a negative impression of its efficiency. More
important was the decision by Gordon Brown to make the Bank independent and give
it control over monetary policy (Bank of England Act 1998).

3.0

Financial Services Act 1986. - FSA inception.

3.1

At the same time the regulatory functions and powers of the Bank of England and
those of the insurance, building societies and the FS Act 1986 regulators were
transferred to a single third-party regulator, the Financial Services Authority.

3.2

This is where Regulatory oversight fell between stools.
The Bank of England and the FSA both believed that they did not have the remit,
purview, or oversight of banking activities. They both thought erroneously that the
other party was overseeing the financial sector. In any event the result was that large
parts of the FSA's rule book (FSA Handbook) were developed. This allowed the FSA to
establish principles that could be applied across financial services industry instead of
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having to legislate for each sector.
Yet, it was a change of emphasis rather than a whole abandonment of rules, not least
because EU law required member states to enact detailed rules.

3.3

2010 elections and support for the FSA fell away.
The coalition government seemed keen to emphasise the responsibility of the FSA for
the banking crisis, the economic depression and the austerity measures firmly on that
government's fiscal and monetary policy. Inevitably, this led to abolition of the FSA
and its replacement by two new regulators (Financial Services Act 2012) - The PRA and
the Financial Conduct Authority. It is true to say that the leadership and management
of the FSA was dire.

3.4

Blame for the regulatory failures before 2013 could be left with the FSA, giving new
regulators a clean start?

3.5

What has changed since the Financial Services Act 1976?
Banking and Financial Services have no option but to take control of their businesses
by having professionally qualified bankers and FS specialists who know and
understand their businesses working at the top of their profession.

4.0

Non bankers influence over banking board rooms.
We have witnessed wholesale degradation of banking standards with the
Accountants, Lawyers, Insolvency Practitioners, Vulture Funds and Valuers gaining
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access to the board rooms. These people are not bankers and do not know or
understand the Practice of Banking or Law Relating to Banking.
4.1

The RBS report bears testament to the spectacular criminality of the bankers within
RBS GRG. I have no doubt that the FCA investigation into Lloyds Banking Group BSU
will result in similar action being taken.

5.0

Fines.

5.1

The £53bn in fines that have been levied by global regulators on UK banks’ between
2000 and 2008 is appalling and is an indictment of the profession. Fines have
escalated to a humongous level since then.

5.2

Fines are not the cost of doing business (as advised to me when attending NED
interview at HSBC) - fines represent criminal activity carried out by the board rooms
and senior managers of the banks and other FS businesses. Ethics, morality, honesty
and trust do not exist – obfuscation and lies are the order of the day.

5.3

The only way to eradicate this behaviour is to revert back to good old Internal Audit people promoted to Internal Audit who know and understand the business thoroughly
and who are time served professionally qualified practicing bankers.

5.4

This will enable the FCA and PRA to do their job; in the knowledge that the bankers
and FS are behaving correctly. Internal Audit should be able to fire any employee
found to be flouting the FCA and Banks' own regulations and to take penal action
against the defaulter. This is what I grew up with during my early career in banking. It
was accepted by all staff and management.
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6.0

When I joined Lloyd's it was customary for parent to put up a £200 bond, equivalent
to a year’s salary upon employment.

6.1

No regulator can hope to achieve at arm’s length any vestige of control over a bank or
FS firm.

6.2

The only way this works effectively is to make every bank or FS company Internal
Audit departments, the policemen of the sector. This of course has to be supported
by HR who needs to employ the right types of people with the right skills and
qualifications for a career in banking, with an acknowledged career path and with a
robust qualification structure.

7.0

Non-bankers influence of the failed corporate governance in banking.

7.1

Non-bankers have ruined the profession and corrupted working practices within the
banks'. This is the same for the boardroom, who are bonus driven and do not know
the rules themselves. They should be ashamed of themselves with the way the global
crash, which was a direct result of failed corporate governance and controls on a
systemic basis, caused as a direct result of the 'club' approach where all the banks'
came together to game the government and the regulators.

8.0

Tsunami of Litigation outstanding against the banks’ from irate customers who have
had viable businesses stolen from them by GRG and others.

8.2

George Kerevan MP (SNP) has introduced a Bill to the House regarding Commercial
Financial Dispute Resolution Platform CDP-0247 and I would urge all government to
support this Bill to ensure that fairness, truth, and justice is seen to be done for all the
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claimants railed against the banks’ for the corrupt banking standards that they have
suffered from.
8.3

I attended the APPG Chaired by George and spoke on behalf of bankers in the UK
regarding the activities of Vulture Funds. I was the only banker to attend, amongst the
Chartered Accountants, Lawyers, Vulture Funds, Insolvency Practitioners, and Valuers
who all have a vested interest in not upsetting their playing field.

8.4

Most were in denial and failed to understand the damage that they had inflicted upon
my profession. I enjoyed the ensuing debate and chats afterwards. Interesting to note
that the Insolvency Practitioners were most vociferous and opposed to any changes.
The reasons are plain for all to see. (My report to Chancellor Philip Hammond refers).

8.5

It is time for bankers to stop their obfuscation and procrastination and drop all
challenges to them through the Courts and accept the proposals that George Kerevan
has put forward to start the remedial healing of those customers who have had sound
businesses stolen from them by the bankers and Insolvency Practitioners who have
worked hand in glove together for their own greed and avarice.

8.6

Trust has to be restored and this Bill is the most effective and honorable way of
delivering justice to the disenfranchised.

9.0

Impact of government influence over banking in the UK.

9.1

Nothing changes or indeed shall change, until government influence over the FCA and
PRA is removed totally from the equation; thus allowing the Regulators unfettered
control over the sectors and Firms that they regulate.
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10.0

Icelandic Government action.

10.1

The Icelandic Government is a great example to us all as to how Regulatory oversight
should be imposed. They imprisoned politicians, bankers and closed banks'. That is
what I call justice and robust and intensive oversight.

10.2

There is no room for government silence, denials or whitewashes any more, the
public, SMEs, and business want to trust their bankers and advisers.
Nothing less will suffice.

11.0

The Financial Ombudsman Service is run by non qualified bankers, who carry out the
bankers will when adjudicating cases. I was told when I applied for a NED
appointment at FOS that they did not want my application because I knew too much
about banking. What an indictment. I wrote to the Chair and complained questioning
this failing in the selection process. They confirmed that they did not want NEDs that
knew banking thoroughly. A shocking indictment of FOS, what hope do the public
have of trusting such an organisation? The club survives!!!

1.2

Until qualified time served professionals are appointed to the board room nothing will
change. The rotten apples will lead the way over the ill informed and unqualified
board room members.

12.0

50 Shades of Grey.

12.1

The City thrives on working in the 50 shades of GREY rather than black and white.
GREY areas facilitate criminality and gaming of the Regulators and government.
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12.2

For me there is only black and white. Truth against evil. Right versus wrong.

12.3

Justice has to be seen to be done, the deafening silence from government and
regulators over the RBS debacle and Lloyds Banking Group debacle is plain for all who
listen.

12.4

Until Regulators wise up, and are allowed by government to become just men, in
pursuit of solid corporate governance across the financial sector nothing will change.
Indeed, it will get worse.

12.5

The Boards’ of the banks’ and shareholders cannot abrogate their responsibility to the
FCA, Government or Country. They alone are responsible for their companies’ actions
and behaviours. They have to be held to account for their Fines and criminal actions
and face the sanctions imposed upon them by the highest Court in the Land.

12.6

The government should not be frightened of closing a bank by withdrawing its banking
license; from this comes renewal and strength with the new entrants being innovative
and disciplined because they know that if they do not behave they will be closed down
by the Regulators.

12.7

That is what regulators are for - ‘DISCIPLINING’ fraudulent, criminal, unethical,
immoral, corrupted behaviours and systems. Without ’DISCIPLINE’, anarchy rules and
this is what has happened in government and banking board rooms.

13.0

The Role of the FCA, HMT, HMRC, PRA and other regulators:

13.1

The government departments and police forces who witness firsthand the corrupted
practices of bankers and Financial Advisers who peddle egregious tax avoidance
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schemes in tandem with the bankers should be at liberty to report directly to the
Regulators when they discover corrupted banking standards. The mis-selling of
egregious Tax avoidance schemes is a point in question. There is plain evidence for all
to see at 2nd
  Tier Tribunal where this has happened and this puts tax at risk circa £5bn
which is unacceptable.
13.2

The government departments should work far more closely with the Regulators,
hopefully with Brexit and the abolition of the stupid data protection Law that thwarts
robust regulatory oversight this will improve?

13.3

This is the role of the FCA, who should take the Icelandic approach to Regulatory
oversight.

14.0

Failed banks’ and bankers cannot be supported again.

15.0

Never again should the profession be infested with non-bankers who are unqualified
rookies, with no knowledge of banking and the Principles of Lending and Law Relating
to Banking. The club has to be closed now and forever more. It is divisive and
dangerous to the City of London and Taxpayers.

15.1

Nothing short of robust, intrusive, effective regulatory supervision can suffice.

15.2

The Public demand this, without this, public trust will never emerge again.

16.0

I gave a speech the other night to over 60 members of the public in Eastbourne, who
are concerned about the way banking has failed them in this country. I spoke for an
hour and a half and I had over half an hour answering questions from the concerned
public in attendance. I apologized to the attendees for the behaviours of the bankers
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in this country, who believe that fines are the cost of doing business.
16.2

They applauded me, because this was the first time a professional banker has
admitted the truth to them. They will vote for me at the next election when I stand
for Parliament.

16.3

They were shocked to learn that Lloyds Bank is now US owned, with the largest
shareholder being Blackrock. Most wanted to find another bank, for their savings! A
quite understandable concern! They wanted to know about Metro Bank which has
just opened in the town and Svenska Handelsbanken two relatively new entrants. I
urged that they do their due diligence and be cautious. The TSB is trusted.

17.0

How long will it be before government and board rooms take responsible leadership
roles and change their failed corporate governance behaviours and practices?

17.1

Enough is enough; all that is required is government WILL, to change things.

17.2

Is WILL there?

17.3

I wonder? or are vested interests to the fore; future board room membership on fat
salaries et al.

18.0

The UK banking profession has been destroyed and now needs time to rebuild and
regenerate. Too big to fail is not an option and there are the banks’ on the high street
that should be closed as they are effectively impotent in supporting SMEs and the
country business growth.

19.0

The right people, qualifications, career structures, and WILL are all that is required.
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Nothing more!
20.0

I am very happy to work with all parties to ensure robust regulatory oversight is seen
to be done and done effectively.

21.0

Government cannot be in denial any longer. Incestuous, flawed and corrupted
relationships between government and banker cannot continue. Let the FCA regulate
without let or hindrance.

Professor Nigel Harper FCIBS, Chartered Banker, MBA, FCIB, ACIB.

Q2: Do you think our approach to consumer loss in well-functioning markets is
appropriate?
Bankers engineering covenant defaults for their own benefit to the detriment of SMEs owners
and managers cannot be acceptable.
Bankers bending the rules to ensure that they are the winners is unacceptable.
Failed governance is to blame. This has been the cause of the banking crash. Banking is a
partnership between the customer and the bank.
The banker has fiduciary responsibility to ensure that they act in the best interest of the customer
and vica-versa.
Shareholders sitting on the sidelines doing nothing to ensure that corporate governance is robust
and working within the banks’ in whom they have shares is unacceptable.
Risk is a fact of life when a banker lends money. It is up to the bank to ensure that those lending
depositors money are qualified, time served, professional lending bankers and not buccaneers;
chasing fees and bonuses.
Qualified people undertaking credit control and underwriting; and following the FCA Rules and
Regulations and the banks’ own internal regulations is the minimum requirement.
We have seen how corruption in banking destroys business owners lives and families. HBOS
Reading is a prime example. The Board must have known what was going on and turned a blind
eye. A systemic failure of governance and systems and controls if ever I saw one. The board has
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to be called to account for their failings.
Q3: Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
Not at all. The fact that the majority of the banks’ around the world and in the UK have had to be
bailed out by the Taxpayers is proof enough.
The Fine culture is unacceptable and the public who deposit their funds in the banking system
need to know that they will be protected from egregious, fraudulent, bankers. They want the
bankers that game the system for their own benefit to be the ones that suffer, not they.
The fact that there is a tsunami of litigation railed against Lloyds Bank and RBS is evidence
enough of a failed system. The bankers willingness to revert to the courts in order to exacerbate
the process of justice is proof that they do not care and are acting in the misguided belief that
they are above the reach of the law and justice.
For this to happen Government has to be complicit. The facts thus far indicate that government
are complicit and prepared to support a cover up. This is misguided and a falsehood and
government need to take a backwards step to ensure that robust Regulatory oversight is
undertaken by the Regulators free from any government or business intervention.
The delay in publishing the FCA Report into RBS is evidence enough of government
interference.
Q4: Do you think the distinction we make between wholesale and retail markets is right? If
not, can you tell us why and what other factors you believe we should consider?
Yes, however, within the wholesale markets there is a greater propensity to risk than in the Retail
markets. (Northern Rock one example of many.)
High Risk Markets such as those run by Investment bankers, Lehman Brothers and other
speculative ventures such as Goldman’s and Merrills who game the markets at will in order to
extract the last dime of value for their own pockets from the unwary and unsophisticated
customers.
Behaviour governs risk; those firms with solid corporate governance and oversight are less
riskier than those that operate in silos.
For example a silo that I encountered whilst reviewing banking activity in a former career
involved the manipulation of the depreciation of a ship. The banker involved instructed the
‘independent valuer’ to value the ship in a certain manner. The valuer emailed back saying ‘are
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you sure you want to do this?’ to which the banker replied, yes.This fraudulent activity was not
picked up by the bank’s internal audit team or governance teams. This activity would have a
consequential damage on HMT.
Silo structures are dangerous and lead to criminality on a wholesale scale. It is unlikely that the
FCA would be aware of these ‘specialised’ departments that operate in this manner?
Indeed, one US bank silo operated a VAT fraud linked into the property markets. The bank’s
internal audit department were completely blind to the activities undertaken by the few within
the department.
It is fair to say that not all bankers are fraudulent and operate in this manner. However, there are
a few that believe that they are above the law and can do whatever they like, without fear of
prosecution or sanction.
These behaviours flow from the boardroom and if unchecked can create significant reputational
damage to banking and a bank and the country.

Q5: Do you think the way we measure performance is meaningful? What other criteria do
you think are central to measuring our effectiveness?
No.
The complaints register of each bank should be investigated thoroughly by the FCA so that they
can determine the areas with a bank that are failing the customer.
The Directors pay and package should be directly linked to the ratio of complaints received from
customers and not the share price.
This benchmark is far more effective at controlling governance within banking. When I was
working in Internal Audit, the complaints register was one of the first control documents that I
examined.
The problem the FCA has is that they have few, if any, qualified, time served practicing bankers
working for them. Typically, they employ lawyers, accountants, economists and politicians to
undertake the duties of Regulator. This cannot work and has been seen not to work.
Mis-selling has not been tackled effectively and continues.
Q6: Do you think the way we interpret our objective to protect and enhance the integrity of
the UK financial system is appropriate? Are there other aspects you think we should
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include?
No. The evidence is plain for all to see.
Only robust, intrusive, regulatory oversight combined with heavy penalties for those that do not
comply with Regulation and banking rules can work.
Woolly, ill defined rules leads to the ‘50’ shades of grey mentality.
Banking is precise science and the Principles of Lending and Law Relating to Banking are
specific.
The Chartered Banker Institute and the Retail Banking Academy have robust examinations that
form the fundamental building blocks for any career banker. Needless to say there are few career
bankers that are qualified working in banking at the moment. There is a dearth of qualified
bankers acting as board members, in banking. There are more accountants, lawyers, and
economists, none of whom have the right skills to be acting at board level, let alone senior
manager level.

Q7: Do you think our intervention framework is the correct one?
Not at all.
Right versus Wrong should be the final arbiter.
Proportionality does not come into the equation.
Consumers overall do take responsibility for their actions and decisions. What is outside their
controls are the behaviours of the bankers, who, when unchecked, wreak havoc on the country
and its taxpayers.
50 shades of grey is not an option as this permits woolly thinking and regulatory oversight.
The Board are responsible for the actions of their employees and robust regulatory oversight
should reflect this with the board being penalised through criminal prosecution when things go
wrong.
The shareholders also have a responsibility to the customers. They are equally culpable in
pushing the boundaries and encouraging fraudulent activity to prevail.
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Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
Government has to remove itself from the process. Their intervention and control has not been
successful.
The Regulators have to be cut free from any business, political, lobbying influences.
I find it quite shocking that the FCA have had to publish this Consultation Paper to assess how
they should be Regulating the financial sector.
It is not rocket science, and any internal banking auditor could tell them how to undertake their
task.
The problem with the FSA and FCA is government intervention. The government want the
Regulators to be all things to all men. This can not happen.
Lobbyist have been complicit in destroying banking throughout the world.
Only qualified, time served, lending bankers with over 30 years hands on experience should be
leading the sector. There is no room for cowboys and buccaneers.
The SMEs and the Public want a banking system that they can trust and people that can be
trusted leading the profession.
Q9: Is our understanding of the benefits and risk of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
No.
It is far to convoluted and cumbersome. It needs to be slick, quick and effective.
The Banks’ internal audit departments should be the first line of defence and reporting to the
FCA when breaches of regulation are identified.
The FCA swat team would then visit and investigate further taking sanction as required.
In the event of an internal audit department failing to identify issues that the FCA subsequently
highlighted through investigation, the Chief Inspector and Board Members would be dismissed
without pay and benefits and pension rights.
The FCA need qualified, time served bankers to undertake these investigations to ensure that
bankers are telling the truth when being questioned by FCA investigators.
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It is very easy to confuse a FCA non banking expert when being questioned and lead them
astray.
Q10: Does increased individual responsibility increase the need and scope for a greater and
more innovative regulatory response?
Every qualified individual working in banking has a Code of Practice Oath which they take upon
qualification.
Breaches of the Code of Practice by a qualified banker may/will lead to them being dismissed
from the Institute or Academy and/or losing their right to practice.
The banker has a fiduciary obligation to act fairly, truthfully, and honourably towards their
customers.
What is required is the FCA enforcement. This is still lacking and the public are not fully aware
of the activities of the Regulator regarding prosecution and enforcement.

Q11: Would a Duty of Care help ensure that financial markets function well?
No see above.

Q12: Is our approach to offering consumers greater protection for more complex products
the right one?
Transparency is synonymous with honesty.
Any complex product that is launched into the market should be explained to a panel of banking
experts taken from a broad cross section of banks’ so that any flaws are discovered before being
launched.
The FCA have the powers to do this and put this panel in place to work with them in their
assessment of any product.
Breaches in FSMA should be criminal not civil. The law needs to be more robust to reflect the
incidence of crime being undertaken across the financial sector.
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Were this the case, bankers and FS employees would realise that they have no option but to
follow due process and regulations to the letter.
This is what I have done all my career. It is what my Code of Conduct demands.
Bankers should be licenced to trade along with most other professions. I am staggered that in the
21st Century that this is not the case.
Obviously, this would sort the issues out regarding non qualified banking board directors. They
would be a thing of the past, quite rightly so.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
FOS is a waste of space. They do not follow banking law and practice and I can give you live
examples where their adjudication is flawed and wrong.
There are no qualified bankers working within FOS to my knowledge. As previously stated,
when applying for a NED role at FOS I was told that they did not want my application because I
knew too much about banking and they did not want this.
Providing the consumer is given all the relevant information and it is clear and transparent,
bankers and FS employees should be absolved of any future complaint.
I have experienced myself mis-selling through the provision of scant information relating to the
product that I was interested in. It happens.
Truth and transparency are the guardians of the banker. Nothing less will suffice.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the
right one? Would more specific criteria help firms and consumers?
Firm Rules and Regulations are the path that bankers and FS employees should work to.
Woolly Rules and Regulation leads to the 50 shades of grey mentality, leading to lack of care,
and ultimately lack of respect for customers resulting in criminality.

Q15: What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
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Take affirmative action against the transgressor which is immediate and published.
Secrecy only makes matters worse.
Look at the very delayed FCA Report into the activities of RBS GRG. Suspicion abounds.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right
one?
No, look at the fiasco over PPI mis-selling. The egregious mis-selling of Tax avoidance Film
Schemes etc, etc, etc.,
The BBA and lobbyists fought against coming to a settlement for mis-selling. What a shocking
indictment of the banking sector.
Robust Rules and Regulation are the minimum requirement. These leave no room for
interpretation by the devious and manipulative.
The banking Code should take precedent.

Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
Transparency, truth and honesty will always be a bankers defence against any claim of
dishonesty.
There will always be those that game the system and they should be caught if the systems and
controls are robust.
Bankers should be in charge of their own destiny, in other words; if they want to try and fool
their customers into taking out a bad product then they should be aware that they will lose their
jobs and possibly homes as well. This was always the threat that we bankers that had a staff
mortgage had hanging over them. This ensured probity and truth.
It is the role of the Banks’ that are selling their products to their customers and depositors to
ensure that what they sell is correct for the customer at that time.
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It is not the role of the FCA to do this. It is the role of the FCA to police what the banks are
doing and take immediate action when a problem arises. This is usually in the form of a
complaint. The complaints register is a document of record and should not/cannot be falsified.
Internal audit has a procedure that confirms probity of actions by the banks’ staff.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach
where conventional disclosure steps prove ineffective?
Yes, without let or hinderance.
You are the policeman of the sector and should be policing the sector rigorously to ensure that
the City of London becomes and remains the place to do business.
Reputation is everything. Hard to establish and easy to lose.
The City and Government interfering in the work of the Regulators has to stop.
Government’s lack of intervention and denials of issues, that are evident to the man on the
Clapham omnibus has destroyed the banking sector.

Q19: Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
Every game of rugby is played by the same rules. Banking is no different. The referee is robust
and respected and decisions rarely challenged.
This is how the FCA should operate.
Q20: Are there any other factors we ought to consider when deciding whether to intervene?
Is justice seen to be done by the Public and consumers?
If not then the FCA will have failed.
The SMEs and Public want to respect the FCA and hold them in high regard.
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The FSA was a laughing stock and caused so much damage by doing nothing.
The FCA cannot follow this path, to do so would be calamitous.
Q21: What more do you think we could do to improve our communication about our
interventions?
Imprisonment of bankers and withdrawal of banking licences.
We all know that bankers are bottom of the pile regarding public adoration. Corruption has to
be stamped out vigorously and without preference.
Justice has to be seen to be done. The RBS and LBG debacle warrants criminal prosecution of
the bankers involved.
Nothing less can satisfy the public anger.
Fines are not the answer.
Q22: Is there anything else in addition to the points set out above that it would be helpful
for us to communicate when consulting on new proposals?
Take the role of the Police enforcer and think how they uphold the laws of the land.
They follow the Law which is enshrined in Statute. The FCA should be no different.
The Internal Audit Departments of every bank and FS Firm should be enforcing robust corporate
governance for the business that they represent.
The FCA should visit these departments unannounced to check what is going on.
The Department Chief Inspector job is on the line if his team has missed a significant issue that
the FCA subsequently uncover.
The FCA do not have the qualified banking staff to undertake the role of Regulator and there has
to be a change of emphasis and responsibility to ensure that robust, intrusive corporate
governance is seen to be done and upheld.
Q23: Do you think it is our role to encourage innovation?
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No, you are not qualified for this.
Q24: Do you think our approach to firm failure is appropriate?
No.
You have not withdrawn a banking licence despite the overwhelming evidence of criminal
behaviours of bankers and FS Firms.
The Regulators have turned a blind eye to the fraud and corrupt banking practices in this country
for years.

Q25: Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
Based upon prosecution and conviction undoubtedly so.
Deterrent is good, appeasement is bad.
Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
No. The public need to hear and see that the Regulators are up to the mark and are acting as
Regulators and defending the depositors investments and the country taxpayers.
Never again should banks’ too big to fail hold the country to ransom.
The Icelandic approach to regulation is robust and the results are inspiring. The public and world
have confidence in their banking system.
Name and shame is the only way.
Only bankers are entitled to comment on this Consultation Paper, other professionals
cannot hope to understand the breadth of the subject and will always have a vested
interest.
Government interference and political expediency cannot continue. The SMEs and Public
depositors have to have confidence in an Independent Regulator.
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To Dr Andrew Bailey, CEO, FCA.
FCA Head Office
25 The North Colonnade
London E14 5HS
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Response to FCA’s consultation Our future Mission
Professor Christopher Hodges
I strongly applaud the FCA’s initiative in this open review of its mission, both in
general and in the context of the current and future economic challenges. I do not
propose to respond to most parts of the consultation. I am in broad agreement with the
general direction of travel that is set out. But I wish to comment on two specific
matters, which both relate to recognition that the role of a contemporary regulator has
widened from historical models, and now needs to encompass both the complex and
fundamental issue of how to affect the behavior of the traders within that market, and
the needs of consumers/customers who use a market. Hence, the two issues are, first,
the approach to regulation and enforcement and, second, enforcement policy and
redress.
The approach to regulation and enforcement
This issue is of fundamental importance. I suggest that—unlike most of the current
approach and work of the FCA—the FCA is not adopting the right approach to how
best to affect the behaviour of firms, and its approach is demonstrably behind the
evolution of the majority of enforcers and of general regulatory policy in this country.
The key lies in the FCA’s belief that the purpose of enforcement is ‘credible
deterrence’. The theory that deterrence is the only, or most effective, means of
affecting future behaviour is now obsolete, and such a policy urgently needs to be
discarded and modernised. The evidence, which I will not go into in detail here, exists
under the following headings:
1. An absence of empirical evidence that deterrence affects the behaviour of
individuals, single or in groups, to any great extent, and save in a limited
number of situations.
2. An accepted body of scientific evidence from behavioural psychology and
related disciplines that explains both why people might break rules and obey
rules, and how such compliance can best be encouraged (showing that
disproportionate responses adopted on the theory of deterrence will undermine
compliance).
3. Acceptance of such scientific evidence in a number of fields, such as
‘behavioural economics’ and ‘behavioural insights’, which have been applied
to affect the behaviour of citizens or consumers, but have largely escaped
attention in the context of regulation and compliance.
4. Adoption of a supportive and responsive approach to regulation and
enforcement, and rejection of deterrence, by a majority of UK regulatory
1

agencies. In this context, the FCA is one of the few outliers, and this raises the
question of how the FCA can justify its inconsistent approach.
5. Increasing adoption of a supportive, responsive, ethical (and non-deterrent)
regulatory and enforcement policy by governments.
The core academic substantiation for the above propositions and for the model of
Ethical Business Regulation (EBR) is set out in C Hodges, Law and Corporate
Behaviour: Integrating Theories of Regulation and Enforcement (Hart Publishing,
2015).
A paper summarising the evidence was published by the UK Department for Business
Innovation & Skills in 2016: C Hodges, Ethical Business Regulation: Understanding
the Evidence (Department for Business Innovation & Skills, Better Regulation
Delivery Office, 2016). Copies of that paper in German, Italian and Spanish, are
available.
The Scottish Government has approved of the approach in its 2016 competition and
consumer protection policy.
The Committee on Standards in Public Life (CSPL) strongly supported the EBR
policy in its 2016 report on ethics in regulators Striking the Balance. Upholding the
Seven Principles of Public Life in Regulation; see especially pages 62, 69-70, and
Prof Hodges' paper commissioned by the Committee.
HM Government has just expressly recognised the EBR model in its highly important
Regulatory Futures Review. 1 That new policy sets a direction of travel towards
‘regulated self-assessment’, with greater emphasis on firms producing evidence,
including from trade, auditing and assurance bodies, that they are complying with
rules and good procedures, and can be trusted. EBR can be thought of as the value
system glue that hold such a system together.
A narrative explanation of the ideas is in a Policy brief published by the Foundation
for Law Justice and Society: Ethical Business Regulation: Growing Empirical
Evidence
The work has been cited in the European Commission’s July 2016 report
on innovation, Opportunity now: Europe’s mission to innovate.
The EBR approach has been described with approval in chapter 6 of the 2016 draft
UNCTAD Manual on Consumer Protection. Chapter 11 on consumer redress also
supports regulatory redress and ombudsmen.
The Ethical Business Regulation model, supported by the CSPL, is built on the
following principles:
1. A policy of supporting ethical behaviour. The regulatory system will be
most effective in affecting the behaviour of individuals where it supports
ethical and fair behaviour.
1
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2. Ethical regulators. Regulators should (as the central part of this report
advocates) adopt unimpeachable, consistent and transparent ethical practice.
3. Ethical businesses. Businesses should be capable of demonstrating constant
and satisfactory evidence of their commitment to fair and ethical
behaviour that will support the trust of regulators and enforcers, as well as of
employees, customers, suppliers and other stakeholders.
4. A learning culture. A “Blame” culture will inhibit learning and an ethical
culture, so businesses and regulators should encourage and support an
essentially open collaborative ‘no blame’ culture, save where wrongdoing is
intentionally or clearly unethical.
5. A collaborative culture. Regulatory systems need to be based on
collaboration if they are to support an ethical regime, and to maximise
performance, compliance, and innovation.
6. Proportionate responses. Where people break rules or behave immorally,
people expect to see a proportionate response.
Two proposals of fundamental importance to FCA’s ability to achieving strategic
success, therefore, are whether it has adopted the right approach to the regulation and
enforcement action in relation to firms, and whether its activities command respect as
being built on an ethical approach.
Whilst the principles of good regulation, as adopted by the FCA and quoted on page
17 of this Consultation, are all sound principles, there is one glaring omission namely
that the FCA should adopt an ethical and fair approach, both in relation to its own
activities and to the activities of firms. The EBR model does not justify a soft
approach where firms or individuals have acted unethically—appropriate and
proportionate responses and sanctions are fully required. But I suggest that no
regulator can realistically hope to affect the behaviour of the majority of firms it
regulates, or command their respect and support in jointly achieving compliance,
unless both sides adopt an approach that is manifestly ethical. An approach to
enforcement that is based on deterrence is both old fashioned and will always be
ineffective: it is a hang-over from the ‘command-and-control’ model of regulation
that is no longer accepted as valid. After all, the primary regulatory requirement on
firms has for some been to act fairly, so why is this point not included in relation to
the FCA itself, and the fundamental value within the regulatory system that should
guide both regulator and firms?
The EBR model requires regulators to remove barriers to firms who wish to behave
ethically, and a deterrence policy is such a barrier. However, the prime mover in the
adoption of ethical behaviour has to come from firms. That point has been widely
recognised in many reports from world, City and UK financial services leaders in the
light of the 2008 crisis, has been referred to explicitly in recent speeches by senior
FCA staff, and is behind the creation of the Banking Standards Board and the
developments towards long-term and sustainable culture by the FRC.
In short, I call on the FCA to adopt an ethical approach to regulation, to
fundamentally change its enforcement policy, and to challenge firms to demonstrate
through extensive and consistent evidence that they behave ethically in everything
that they do. I believe that an EBR approach to financial services could transform the
3

market, and strongly support stability and growth in the UK, as well as provide global
leadership.
Muddled Thinking
EBR is based on evidence of how humans behave, individually and in groups. Some
of that evidence is based on scientific findings from evolutionary biology, behavioural
psychology and other areas of human science. FCA has recently published a paper2
that draws on much of this science—but the frame in which the scientific conclusions
are placed is fundamentally flawed.
The ‘behavioural insights’ paper correctly summarises some of the large amount of
research findings on how people behave, and cites important studies. But it frames the
discussion entirely within the theoretical assumption that the proper approach to
controlling behaviour is to affect ‘the way people compare the costs and benefits of
non-compliance’, and that the central policy to achieve this result is through
enforcement based on ‘credible deterrence’.
There is a striking difference between the evidence that is cited in the paper for the
two parts of the approach that it sets out, deterrence and behaviour. Whilst empirical
scientific evidence is cited for the latter, no empirical scientific evidence is cited to
support the former. Almost the only support for the idea that deterrence affects or
prevents behaviour is theoretical—and there is overwhelming evidence that the theory
is simply wrong. This is an issue of fundamental gravity. The true relevance of the
science has been misunderstood and misapplied because it comes up against a deeplyheld belief that is basically just wrong.
Where is the scientific evidence that deterrence affects behaviour? There is evidence
that one of the ways in which behaviour can be affected—in some but by no means all
situations—is to increase a person’s perception that he or she will be identified and
embarrassed. But there is much scientific and empirical evidence that deterrence does
not work. Indeed, many regulators and the police 3 abandoned a deterrence-based
approach to behaviour some time ago, and as a result are achieving better results in
compliance than regulators in financial services.
I urge the FCA to undertake a fundamental review of what drives behaviour, and
hence of its approach to supervision, compliance and enforcement. It will need some
serious objectivity in confronting long-established ideas and biases, but this issue is of
fundamental importance. If the FCA continues to pursue a policy based on
enforcement, it will not succeed in stemming the flow of instances of major
infringements caused by people in financial institutions. Although such individuals
may be the proximate cause of an infringement, and although the culture and context
of their firms and social sub-groups will be major factors, it is the current approach of
the regulator that is also itself a strong impediment to achieving real change. And that
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change can only be achieved by adopting an approach based on EBR that thereby
involves both the regulator and firms.
‘Enforcement’ Policy and Redress
This issue is less contentious. I wish to commend the approach of the FCA—and its
leadership here—in adopting the strong policy of achieving widespread and swift
redress for consumers, SMEs and others who have been harmed by illegal or unfair
behaviour of firms. Ensuring that redress is paid is an integral function of a market
regulator, both as a matter if seeing fairness for customers (and, as the Consultation
rightly says) and in order to ensure that markets that have been unbalanced as a result
of unfair activities are returned to competitive level-playing-field balance.
A principled approach to enforcement and redress should cover the following aspects:
1. Identification of individual and systemic problems
2. Cessation of illegality
3. Decision on whether behaviour is illegal, unfair or acceptable
4. Identification of the root cause of why the problem occurs
5. Identification of what actions are needed to prevent the reoccurrence of the
problematic behaviour, or reduction of the risk
6. Application of the actions (a) by identified actors (b) by other actors
7. Dissemination of information to all (a) firms (b) consumers (c) other markets
8. Redress
9. Sanctions, appropriate and proportionate, including integration between all
responses by state, employment, professional, market reputational and social
means.
10. Ongoing monitoring, oversight, and any necessary amendments to the
approach.
The FCA appears to undertake most of these activities, although I question whether
aspects 4 and 5 are in fact undertaken as an integral part of the process. An EBR
approach, involving firms collaborating with the FCA and other regulators, would
achieve this. I suggest that the FCA should clarify to what extent it addresses all these
points.
The record on delivery of effective fair and swift redress by the FCA, FOS and FSCS
is generally good, and the approach is a global leader. However, I urge that the
mechanisms for delivering redress should be updated, since they appear to be
somewhat cumbersome, and may impede achieving effective outcomes. The rulemaking powers seem to be somewhat cumbersome, even if they are rarely used in
practice and results are achieved by agreement. The ability to cover firms’ activities
that are at least partially out of formal scope would also be welcome.
I also urge the FCA, Bank and government to press the advantages of other countries
adopting a financial ombudsman function. The independent ombudsman model exists
only in a few EU states, and this means that an essential mechanism is lacking both in
those national markets and as a means of international control. Complaint or
redress/ADR schemes that are fully privatised, or located within regulators, will never
maximise consumer adherence and use. The UK and Ireland have clearly shown that
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the ombudsman model works best, and it should be spread internationally, certainly
throughout FIN-NET states.
Christopher Hodges MA PhD FSALS
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