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Dear FCA,
Our future Mission – response from the Association of British Credit Unions Limited
We appreciate the opportunity to respond to this consultation. The Association of British Credit
Unions Limited (ABCUL) is the main trade association for credit unions in England, Scotland and
Wales. Out of the 323 credit unions which choose to be a member of a trade association,
approximately 65% choose to be a member of ABCUL.
Credit unions are not-for-profit, financial co-operatives owned and controlled by their members.
They provide safe savings and affordable loans. Some credit unions offer more sophisticated
products such as current accounts, ISAs and mortgages.
At 30 June 2016, credit unions in Great Britain were providing financial services to 1,281,270
people, including 136,023 junior savers. The sector held more than £1.43 billion in assets with
more than £781 million out on loan to members and £1.22 billion in deposits.1
Credit unions work to provide inclusive financial services has been valued by successive
Governments. Credit unions’ participation in the Growth Fund from 2006 – 2011 saw over 400,000
affordable loans made with funding from the Financial Inclusion Fund. Loans made under the fund
saved recipients between £119 million and £135 million in interest payments that otherwise would
have been made to high-cost lenders. The DWP has contracted ABCUL to lead a consortium of
credit unions under the Credit Union Expansion Project, which is investing up to £38 million in the
sector and aims to make significant steps towards sustainability.
Response to the consultation
Credit unions play a crucial role in providing choice and competition in financial services and, in
particular, providing services to groups who otherwise find difficulty in accessing financial services
on reasonable terms. This activity is particularly focussed on providing affordable credit – capped
at 42.6% APR by law – to groups whose only other access to credit is in the form of high-cost
credit. Credit unions also play a crucial role in promoting saving behaviour and minimising the
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reliance upon credit which can often lead to problem debt. This involves widespread provision of
services via payroll in partnership with employers and a unbiquitous practice of encouraging saving
by expecting borrowers to save an amount alongside loan repayments – termed “Save as you
Borrow” (SAYB). This latter practice has been shown in soon-to-be-published research from the
Fairbanking Foundation and Ipsos Mori to transform the savings behaviour of credit union
borrowers with reported savings rates shifting from 71% saying they never or only occasionally
saved to 71% saying they would save regularly throughout the year. Both SAYB and payroll
deduction harness behavioural insights and nudge to produce better outcomes for credit union
members.
In these respects credit unions are, in general, actively supporting the market outcomes,
competition, choice and consumer protection aims which the FCA is committed to advancing in its
mission. We do not claim that credit unions are above criticism and their small, volunteer-led
nature and maturing state can lead to regulatory concerns in some cases. However, by and large,
the sector is a positive force which is pursuing the same aims as the FCA in its mission. For these
reasons a proportionate, flexible and responsive regulatory framework for credit unions is
appropriate. We recognise the efforts FCA has taken to put this in place through measures such as
a reduced regulatory fee framework, a simplified approach to Senior Managers Regime and the
maintained exemption of most credit union lending from consumer credit regulation.
However, we would like to use the opportunity of this consultation to highlight a particular area in
which, in respect of supervising credit unions, we feel that the FCA has not acted entirely
consistenly with the Mission and its principles as set out in the consultation. This is an area in
which the FCA has chosen to intervene to prevent credit unions from engaging in new and
innovative activities. We believe that this is to the detriment of FCA’s core mission of protecting
consumers and enhancing competition for the benefit of consumers. There is no clear harm that
the FCA has identified as motivating its actions and we are concerned that in some ways the
intervention has the potential to exacerbate harm.
Credit unions in Great Britain tend to operate a simple savings and loans model as governed by
the Credit Unions Act. Along with co-operative ownership with restricted potential membership, the
deposit-taking lending model limited by interest rate caps is the core defining feature of what
makes a credit union. However, there has been an increasing recognition in legislation of the need
for credit unions to modernise and diversify their activities in pursuit of sustainability and to the
benefit of their members. This has seen, for example, legislation to liberalise the common bond,
allow credit unions to serve organisational members and to pay interest in respect of savings
deposits. It has also seen reform to make clear credit unions are able to charge a fee for ancillary
services, with particular reference to payments.
Similarly, where credit unions are most successful around the world they tend to offer the full
gamut of retail banking services with mortgage finance, secured car lending and credit cards
making up a much-greater proportion of their lending activities than unsecured personal loans.

Similarly, they will generally offer a range of saving and investment services and partner with third
parties to offer insurance services. Historically there has been a clear recognition by UK regulatory
authorities that these activities are consistent with the mission of a credit union and important to
the sector’s future. Several credit unions have permission to write mortgages and the FSA
awarded permission for non-advised insurance mediation activity for general insurance products,
permissions which credit unions retain today.
Recently, however, as credit unions look to update their offering and work with partners to develop
new products and services we have found the FCA adopting a different stance to that adopted
historically and interpreting the Credit Unions Act narrowly. We believe this prevents credit unions
from introducing new competition and choice to consumers and, in some cases, encourages lessgood outcomes for consumers. This is despite the full commitment of credit unions to engage in
these services according to good practice and the regulatory standards expected of all market
participants. Neither has any intervention rationale been offered other than a commitment on the
part of FCA to a particular reading of the Credit Unions Act.
There are two principal cases where this issue has arisen:
1. Secured car lending – the FCA has taken the view that the Credit Unions Act, while
making clear that a core object of credit unions is to extend affordable sources of credit,
limits credit giving by credit unions to making “loans”. The FCA accepts that the Act allows
for security on such loans to be taken (thus allowing the making of mortgages or the
registration of Bills of Sale) but does not accept that the prevailing models of securing loans
against car assets in the wider market (namely Conditional Sale Agreements and Hire
Purchase Agreements as defined by the Regulated Activities Order) are consistent with
their interpretation of a “loan”. As such, they claim that the Credit Unions Act prevents
credit unions entering such agreements. This leaves the registration of Bills of Sale – or
colloquially, Logbook Loans – as the only means of credit unions entering secured car
lending. Such agreements are much higher risk for consumers, anachronistic and disliked
by the Law Commission in addition to being commercially less viable for the credit union.
The FCA offers no risk justification for its decision to intervene in this activity nor does it
recognise the negative consequences its position potentially has in pushing credit unions
towards less-good products with higher risk of consumer detriment. Neither does the FCA
recognise that its position prevents new competition and choice in consumer lending for car
finance. Its position is maintained entirely on the basis of a particular interpretation of the
Credit Unions Act without any clear reference to the FCA Mission and its overarching
principles.
2. General insurance mediation – despite the FSA having awarded permissions to credit
unions for the business of introducing members to a third party insurer for general
insurance products in the past, the FCA has suggested that a new suite of general
insurance products which the principal insurance partner of credit unions is developing

cannot be offered by credit unions since the Credit Unions Act does not allow for the sale of
insurance that is not directly connected to a product offered by the credit union. While the
FCA’s general insurance supervision team is content that the new general insurance
proposition has been developed according to its new expectations regarding new product
development, it seems that the FCA is once again more concerned with the narrow
question of the Credit Unions Act than its wider mission for promoting competition and
choice for consumers. This is despite a chronic under-insurance problem among many of
those served by credit unions with many travelling abroad with no insurance against ill
health or loss and very high proportions of tenants of rented accommodation without home
contents insurance.
In addition to these areas, we have also come across suggestion that the FCA may make similar
objections based in the interpretation of the Credit Unions Act to other innovations in credit union
services. This is deeply concerning since we do not feel such intervention has any clear basis in
the FCA’s mission.
We urge the FCA to consider this case and the wider implementation of its Mission to ensure that
the principles by which it assesses its action at the highest level are carried through to the day-today supervision of sectors such as credit unions. While we appreciate that the FCA cannot
endorse activities which widely differ from the core principles of underpinning legislation – in this
case the Credit Unions Act – at issue here are core retail financial services closely linked to
encouraging saving, providing affordable credit and educating members in the wise use of money
which encompass the core objects of credit unions as defined by the Act.
We urge the FCA to work with ABCUL to establish a clear statement of principle on the activities
which credit unions can engage in which starts from a permissive and flexible view of the Credit
Unions Act and the principle that the FCA’s priority is the promotion of competition and the
protection of consumers. As such, any new service developed by credit unions would, of course,
adhere to the principles, regulatory expectations and market norms expected of all other entities
active in a particular market.
Yours sincerely

Matt Bland – Head of Policy & Communications

FCA Our Future Mission
ABI response to Consultation
26 January 2017
About the Association of British Insurers
The Association of British Insurers is the leading trade association for insurers and providers
of long term savings. Our 250 members include most household names and specialist
providers who contribute £12bn in taxes and manage investments of £1.6trillion.
Executive Summary
The ABI supports the review of the FCA’s Mission and recognises the scale of the challenge
that the FCA faces in regulating 56,000 firms against its statutory and operational objectives.
The FCA makes complex and subjective judgements on a daily basis and these judgements
have a profound impact for society, the UK economy and regulated firms alike. Since its
formation, the FCA has operated against a challenging economic and political background,
and we acknowledge the professionalism and commitment of many of its staff.
In recognition of the scale of the task, and despite periods of tension between the FCA and
insurers, the ABI has defended the FCA and its senior individuals to external stakeholders
such as politicians, when it has come under attack publically, including in Parliament.
Considerable progress has been made since the early years of the FCA which were marred
by headline hunting and by an excessively adversarial approach. But there is still some way
to go before we can be confident that most interventions have a uniformly positive impact for
consumers and the financial services market, whilst delivering value for money.
We believe that the key to further progress is a rigorous focus on quality, operational
efficiency and consistency, with good consumer outcomes prioritised over theoretically
perfect transactions. Andrew Bailey has highlighted a gap between interpreting the FCA’s
broad objectives and its annual business plan. There is a similar gap for regulated firms
between interpreting the FCA’s broad regulatory principles and the extensive and evolving
detail of regulatory rules, guidance, communications and interventions. Our members have
seen examples of inconsistent decision making, departments operating in silos, poor
adherence to timescales, inaccurate impact assessments and proposals unsupported by
evidence that exacerbate this gap. Going forward we believe that by adhering rigorously to
principles of simplicity, clarity, efficiency and consistency, it will be possible for this gap to be
reduced, to the benefit of all.
We welcome the opportunity, as the representative body of the UK insurance and long-term
savings industry, to share our views on how we believe the FCA can define its Mission and
deliver the necessary change in culture. In terms of context, we question whether the
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conduct issues highlighted in the Mission document, which vary by sector, represent a
market wide crisis of similar scale to the 2008 prudential crisis. Our key asks are:
1. The FCA’s Mission should be forward-looking, collaborative and clearly defined
o

The FCA should embed a collaborative and forward-looking approach, focussing on
encouraging good outcomes for consumers in consultation and partnership with industry.
This should build on the positive and collaborative approach we have seen from within
the industry with initiatives such as the Pensions Dashboard, approach to renewal
transparency, and making retirement language clearer.

o

We agree that the FCA’s approach to its competition objective is not well understood. It
has not helped that competition reviews have been conducted by both the Competition
and Markets Authority (CMA) and the FCA in the insurance field, with different
approaches evident. As an example, the procedural rigour around scoping and
transparency of timescales for the CMA’s work on motor insurance was not always
similarly evident for the FCA’s work on general insurance add-ons.

o

The jury is still out on the experiment of combining competition and conduct power in the
same body. For the experiment to succeed, the FCA needs to communicate a clearer
distinction between competition issues and conduct issues. Many of the FCA’s
interventions in the insurance and long-term savings markets have focused on disclosure
remedies to boost shopping around and switching rates, but this does not represent a
panacea for mitigating perceived deficiencies in competitive markets. Recurrent
switching can represent a poor consumer decision, for example with pensions, private
medical insurance, and pet insurance. A relentless focus on switching also further
incentivises short-term new business capture through a focus on headline price, risking
volatile underwriting cycles and hollowing out of cover.

o

Given the strategic challenges for the UK resulting from the EU referendum, we believe
that the FCA should work closely with industry, to play a part in ensuring that the UK
regulatory regime is appropriate and supports a competitive market. This should mean
reflecting on both the direct impact on financial services from the referendum result and
potential changes to the regulatory approach, and the impact that could occur on other
sectors of the economy, and vitally, on consumers.

o

We acknowledge why the FCA feels it cannot condone specific behaviours as
representing ‘best practice’. However, we feel that a more forward-looking approach
could be better supported by utilising and sharing examples of good practice, such as
with annex 2 in the Fair treatment of long-standing customer in the life insurance sector
Thematic Review: TR16/2 (the Legacy review), which sets out some examples of good
and poor practice.

2. Regulatory certainty for long-term contract providers
o

The Mission document highlights the challenges associated with regulating long-term
products. We have seen an increasing and destabilising trend of interventions by both
2

Government and regulator which undermine the certainty of contract. This is especially
the case for the remedies imposed on exit-fees following the pension freedoms. Over the
medium term, willingness to overturn contractually agreed terms will act as a disincentive
to firms operating in the long-term savings markets.
o

Connected to the regulation of long-term contracts is the challenge of applying today’s
standards and expectations to contracts and products which were often manufactured
and distributed decades ago. Whilst we accept the guidance resulting from the Legacy
review as an appropriate framework for moving forward, we do not accept that these
expectations were originally clear, nor had firms been historically and consistently
supervised to these standards. There is a distinction that the FCA has yet to draw
between regulatory action against clear breaches of the FCA’s Handbook and principles
as set out at the time, and action driven by judgements based on hindsight.

o

On this question the Legacy Review Feedback Statement (FG16/8), although providing a
framework, has not adequately provided clear principles regarding future interventions,
not least because it described non-binding guidance as being potentially relevant for an
enforcement case. We are of the view that a set of principles is needed regarding
retroactive action, to make explicit the long-term role of regulatory principles, rules,
guidance, supervisory strategies and other FCA communications, as well as product
providers’ own terms and conditions. This will provide the clarity needed so that the FCA
and industry can be satisfied that interventions are not undertaken on a retrospective
basis.

3. Clarity on the duties and responsibilities of providers and intermediaries
o

Insurers remain challenged by the blurring of responsibility between carriers and
intermediaries, which has been further highlighted by the recent proposal for product
providers to pay FSCS levies for intermediary failure. This could result in insurers having
to fund the failure of intermediaries from different sectors. This blurring does not always
reflect market realities and adds cost due to duplication of oversight responsibilities. We
would welcome a clear statement of the duties of intermediaries and product providers to
the end customer, based upon an assessment of which party is best placed to execute
these responsibilities to the benefit of the consumer.

o

For example, the Thematic Review of delegated authority: outsourcing in the general
insurance market (TR15/7) identified a lack of appropriate oversight and monitoring of
the delivery and performance of products by providers. Whilst the Review did not
introduce any new regulatory requirements, its publication represented a clear change of
approach from the FCA, placing a greater onus on risk carriers to proactively monitor the
performance of intermediaries, which are both directly authorised and have considerable
influence over the way the market functions. It is unclear what interventions the FCA
would consider appropriate short of exiting a commercial arrangement, which may not
immediately be possible due to the duration of the contractual agreement in force.
Furthermore, shifting the accountability burden further towards insurers may not create
the right incentive for intermediaries.
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4. Greater co-ordination and consistency
o

The FCA is a large organisation with significant scope. It operates in a broader political
economy where other stakeholders may have overlapping roles, as identified in section 6
of the Consultation. We welcome the closer working relationship that has developed
between the FCA and The Pensions Regulator (TPR) and would like to see this built
upon through greater co-ordination between the FCA and other stakeholders, particularly
the Prudential Regulation Authority (PRA) and Department for Work and Pensions
(DWP), but also bodies such as the Financial Ombudsman Service (FOS). With regard
to the DWP, closer alignment is particularly important in terms of the treatment of
pensions where misalignment between approaches to trust and contract can occur, for
example with exit charge caps.

o

There is scope for the FCA to more efficiently co-ordinate the activities outlined in its
intervention framework. We have seen examples of multiple workstreams across Policy
and Supervision teams, looking repeatedly at issues such as general insurance renewals
and annuities, sometimes based on differing regulatory approaches. It is by no means
certain that the re-structure announced in the light of the Davies review is best designed
to ensure co-operation. The weight of the internal committee structure may also be
acting as a barrier between those doing the fieldwork and higher levels of the FCA.
Thematic and other reviews have been prone to delay and poor communication. This
includes changes to complaints rules where key information was published in a quarterly
update, and on renewals transparency where a lack of clarity on what was meant by the
date of implementation presented challenge. For Thematic Reviews, firms involved can
feel disengaged from the process after initial contact, while firms outside the review
process have very little visibility or engagement. The Fair treatment of long-standing
customer in the life insurance sector Thematic Review: TR16/2 (the Legacy review) is a
good example of where this has been felt to have happened. This is exacerbated by the
concern that implementation timescales are generally far tighter than those allowed to
undertake the actual review process itself. We are also concerned by the trend towards
‘market-wide supervision’, which lacks the transparency of formal reviews.

o

Insurers have commented on the value provided by a mutually respectful and stable
supervisory relationship and that it directly facilitates better outcomes. These
relationships do exist and add value, however there are also issues with high levels of
supervisor turnover for some firms, a perceived lack of data sharing between the PRA
and FCA and lack of access to a supervisor for smaller firms. We believe that stability
and quality in the supervisory relationship should be a consideration for the Mission, as it
is key for efficiency and outcomes.

5. Regulatory scope and perimeter
o

We agree with the FCA’s approach to prioritising intervention where unregulated entities
are involved, acknowledging the FCA has to effectively manage limited resources.
Unregulated activity and connected fraudulent activity, scams and sub-standard
treatment of consumers is a significant issue, especially in the long-term savings market.
We support the FCA taking a strategic approach with industry, FOS and relevant law
4

enforcement agencies to tackle threats that emerge from outside of the regulatory
perimeter.
o

However, we consider that there is a risk that as a result of the FCA’s interpretation of
the Senior Manager’s Regime, regulated groups need to assume that all of their activities
are regulated, whether or not they fall within the perimeter. This creates a risk of scope
creep for firms and the regulator alike.

Other points and comment
While all customers must be treated fairly, we agree that the FCA should apply its consumer
protection activities with a greater focus on vulnerable consumers and believe that the link to
low income is appropriate. The difficulty lies in making this work efficiently and sensitively,
and in a way that ensures that other consumer segments do not receive less focus. We are
of the view that approaches to vulnerability should remain flexible, especially in terms of
improving the shared understanding of what defines vulnerability and the extent to which
differentiated levels of customer treatment are expected. As with financial exclusion, this is
an issue for society as much as firms and regulators and we urge a collaborative approach.
Taken by itself, regulatory action cannot deliver a good outcome for the vulnerable in society
or for the excluded, and a joined up approach with other Government authorities is required.
We acknowledge that a review of the FCA Handbook is likely to be beneficial, but this must
be joined up with potential change following the EU Withdrawal Bill which will require
significant review of the Handbook. The FCA faces a difficult choice between taking conduct
rules from the EU – inevitably a compromise between differing perspectives on consumers’
needs - and developing a conduct regime tailored to the needs of British consumers. We
would also like to see consideration of how the Handbook could better reflect the digital
environment we live in, enhance the clarity of the language and terminology it uses, and
more clearly map out Handbook requirements to facilitate more efficient compliance,
especially for disclosure.
In the context of the ongoing uncertainty that the EU referendum result has caused for firms,
we would caution against using the Mission as the basis for substantial change and reorganisation that results in increased activity. We welcome the aims of the review and look
forward to seeing the final Mission, but note that above all else firms will benefit from a
period of regulatory and political stability, to enable them to focus on the strategic challenges
that lie ahead.
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Consultation questions
1. Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
1.1. The high level definition of a well-functioning market is broadly right.
1.2. Markets do not exist in a vacuum, and the conditions that the FCA outline do not
include external factors which are often powerful influences on market function and
the conditions outlined in the Consultation. For example, national and global macroeconomic trends, monetary policy, political events, such as the EU referendum, and
the availability of capital. These factors all affect demand and supply.
2. Do you think our approach to consumer loss in well-functioning markets is
appropriate?
2.1. We agree that no market can guarantee consumers will never lose out, or that no
firm will ever fail and agree with the example reasons given in the Mission document
for why an individual consumer can still lose out in well-functioning market.
2.2. We would note that the example reasons do not however include instances where
the consumer themselves can facilitate their own loss, such as through moral hazard
or through ‘present bias’. A further category could therefore include individual
customer negligence or conscious poor decision making. This could include where a
customer consciously makes a choice which goes against appropriate advice or
disclosure. This is a significant current issue, especially since the pension reforms.
Examples include the increased emergence of ‘insistent clients’, instances of
consumers ignoring risk warnings and losing valuable guarantees and paying too
much tax, and consumers seeking to overturn providers who block unsuitable and
fraudulent transfers. A further example could include where a consumer chooses to
deliberately purchase a cheaply priced “no frills” general insurance product which
does not provide the cover they need.
3. Do you think we have got the balance right between individual due diligence and
the regulator’s role in enforcing market discipline?
3.1. We accept that the FCA faces a challenge in achieving a balance between enforcing
market discipline through regulatory intervention and a consumer’s individual due
diligence. Disclosure of key features is a good example of where information
asymmetries may be removed on the surface, yet a lack of financial capability or
willingness to spend time engaging with a particular disclosure on the part of the
customer may render the intervention redundant.
3.2. We accept and support the preferred forward looking approach as outlined in the
Mission document, seeking to prevent detriment in the future, recognising
uncertainty and individual consumer due diligence, and that some sub-optimal
outcomes occur is inevitable. The forward looking approach could seek inspiration
from the FCA’s Smarter Consumer Communications work. We support this
6

collaborative approach where regulator and industry can engage to overcome
shared challenges.
4. Do you think the distinction we make between wholesale and retail markets is
right? If not, can you tell us why and what other factors you believe we should
consider?
4.1. We agree with the distinction set out in the Mission document – with the reservation
that the position of smaller companies is ambiguous. At the very small end of the
range, these markets can be similar to retail markets.
5. Do you think the way we measure performance is meaningful? What other criteria
do you think are central to measuring our effectiveness?
5.1. We support an approach which measures the effectiveness of the FCA against
whether it delivers better outcomes for consumers, in a proportionate way.
5.2. We are concerned that the FCA’s approach to measuring performance with regard
to markets and competition is predominantly focussed on levels of shopping around,
switching, and therefore price. We recognise that shopping around and switching in
an efficient manner is one indicator of a well-functioning competitive market. But
wider consideration of what represents value, quality of service, convenience of
access and reputation are also important and legitimate drivers of consumer
behaviour. In the insurance and long-term savings markets, good consumer
outcomes are often dependent upon holding and investing in a product for the longterm. The FCA should carefully consider this when assessing competition.
5.3. Whilst we accept that the FCA’s role with regard to the wider competitiveness of UK
financial services is a question for government, we believe that the FCA should pay
regard to the role it plays in impacting the competitiveness and attractiveness of the
UK as a place to do business. This is more critical than ever in the context of the
outcome of the EU referendum, particularly as the FCA is seen as a leading figure in
terms of progressing conduct regulation globally.
5.4. Measuring the cumulative impact of conduct regulation on regulated firms is difficult,
but we believe that development of a qualitative framework to capture this would be
beneficial and informative. The approach to measurement has to be transparent, as
far as possible, so that the FCA is genuinely accountable. We acknowledge however
that there is a challenge in delivering complete transparency, for example where it
may impact market performance.
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6. Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?
6.1. The approach to interpreting the objective to protect and enhance the integrity of the
UK financial system is largely appropriate. The interpretation must have the
consumer at its heart and be forward looking.
6.2. We agree with the Consultation assessment that good regulation has a positive
impact on growth and competitiveness. As we highlight in answer to question 5, the
FCA should reflect on this in the context of the EU referendum result. The FCA will
be playing a critical role in the years to come, and will need to focus on coherent and
timely implementation of change resulting from the referendum result.
7. Do you think our intervention framework is the correct one?
7.1. It is helpful to have a high level overview of the FCA’s intervention framework and in
addition to the answers below, we refer to our comments in section 4 of the
executive summary.
7.2. Since 2013, the FCA has published 38 major documents, including Thematic
Reviews, Market Studies, Consultations and Policy Statements directly relevant to
insurers. Twelve Thematic Reviews have been undertaken in relation to general
insurance, despite the Mission document describing general insurance products as
lower risk1. This is a significant volume of regulatory intervention in a relatively short
period of time. Whilst we are not arguing that no change was needed, such a degree
and frequency of intervention can sap bandwidth that could be dedicated elsewhere,
for example on innovation and improving the customer experience. We would urge
an approach which is proportionate, better targeted and based on a transparent
assessment of market wide and systemic issues, versus issues associated mostly
with a small number of firms.
7.3. We believe that there is room for the FCA to enhance how it implements its
intervention framework, especially with regard Thematic Reviews and Market
Studies:
Timing – Thematic Reviews and Market Studies have proven to be far too
lengthy and the timelines are often imprecise and unclear. We believe that the
FCA should publish transparent and realistic target timescales for its work at the
outset and provide updates if these subsequently change. With Market Studies,
the period from publication of Terms of Reference can create uncertainty,
resulting in firms re-considering their own initiatives where they believe that the
FCA will later seek to intervene anyway. For Thematic Reviews, the lengthy
timelines, mean that the issues that the FCA may interview a firm about at the
beginning of the process have evolved, or been dealt with, by the time the
findings are published. The Legacy review was first announced in the 2014/15
1
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FCA Business Plan, and its findings were not published until March 2016 (not
accounting for additional Consultation on non-Handbook guidance, the Final
Guidance for which was not published until December 2016).
In addition, we would welcome a much more sensible approach to the setting of
implementation timescales and deadlines for industry. Regulated firms are often
complex entities with multiple businesses and systems. This means that the
timescales given for data requests and implementation of policy measures can
be highly challenging. An example of this was the Policy Statement on improving
complaints handling (PS15/9), which included unrealistic timescales to
implement complaints reporting rules changes. An industry request for an
extension was initially rejected, but subsequently accepted and announced
through a quarterly update. This created additional confusion, and came long
after firms had reallocated resources to systems changes. A frequent casualty of
unrealistic implementation timescales is shortened testing programmes, which
actually increases risks to consumers.
Communication and firm engagement – Member firms have told us that they
have not heard any feedback from the FCA during the Thematic Review
process, despite being promised it. This includes firms not receiving any
feedback at all until the day before findings were published, including those firms
that had been referred to enforcement. This is unfair, creates uncertainty, and
may prevent firms from taking proactive action to rectify issues as the review is
underway. This feedback contrasts with the positive accounts provided by
member firms that have engaged with Project Innovate.
Factual accuracy – Some letters issued to firms have contained factual errors.
While firms have a right of reply, it is critical that any concerns about errors are
engaged with. The assessment of a firm as part of the Thematic Review process
must be accurate to ensure fairness, credibility and robust findings.
Consistency - Firms involved in a Thematic Review will have direct feedback
from the FCA setting out actions at the end of the process, to which firms
respond with their own action plans. Firms outside of the Thematic Review
process, who may wish to reflect upon more detailed findings than those
published may not get the same level of supervisory access, which creates a risk
of inconsistent outcomes.
8. Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
8.1. We support the FCA being clearer with consumers and industry as to where its
responsibilities for particular public policy challenges begin and end. This is not just
a responsibility for the FCA as Government and other stakeholders, both in the
public and private realms, need to be clearer about where the responsibilities for
setting standards lie.
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8.2. Boundaries will of course lie in different places dependant on the challenge or issue
in question, and they should remain flexible to account for changing circumstances.
But, where assessments of boundaries do change, this must be clearly
communicated to consumers and to firms.
8.3. The work on access to Financial Services is a good example of where the FCA has
raised questions that extend beyond its scope, but for which the route to a public
policy solution is unclear. However, we believe that it is an area where the FCA can
play a discreet role in enabling firms to offer products to consumer segments who
may currently have difficulty with access. Supporting the development of Big Data
and innovation for example is one way the FCA can provide support. The FCA can
also help by taking a holistic views of its impact on markets when regulating,
assessing whether an intervention in one part of a market may lead firms to
withdraw or stop innovating in another part.
9. Is our understanding of the benefits and risk of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
9.1. Differential pricing and cross subsidy are not only features of financial services but
are commonplace in various other markets, such as retail. Cross-subsidy is usually
the result of firm competition to win customers, and one of the results is price
differentiation. The challenge for the FCA is in assessing whether this produces an
overall good outcome for customers, and whether, as the Mission document
highlights, intervention is justified where it is considered to be detrimental. In this
context, once cross-subsidy has become a feature of a market, for any one firm to
pull back from this approach would almost certainly lead to a significant loss of
market share. In addition, we would note that any form of collusion on price would
be illegal under competition law, and clearly warrant intervention.
9.2. However, in terms of the FCA’s approach to intervention, it is not clear from the
document what the approach is, other than reserving the right to make a judgement
on price discrimination and cross subsidy. We support the FCA being transparent on
how it approaches and makes judgements, but we urge that it is proportionate and
based on close engagement with industry. The unintended consequences of
intervention could have negative and unforeseen impacts on consumers and
industry.
9.3. In terms of considering the boundary between the FCA’s regulatory responsibilities
and the activities of other organisations, this is an area where the FOS is exerting
influence and where a more strategic approach is required across the two
organisations. Some firms have raised concerns that FOS adjudication on pricing
complaints can be inconsistent and that they are not always aware of the FCA’s
work in relation to pricing. We would urge the FCA and FOS to work closely together
to ensure a more aligned approach.
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10. Does increased individual responsibility increase the need and scope for a greater
and more innovative regulatory response?
10.1. The need and scope for greater and or a more innovative regulatory response will,
to a large extent, depend on where increased individual consumer responsibility is
occurring.
10.2. The document notes that pensions is an area where increased individual
responsibility has occurred against a backdrop of added complexity. In this context it
is right that the FCA looks to take a greater role in assessing the need for regulatory
change to reflect a drastically different policy environment, where firm and consumer
behaviours were, and to an extent remain, untested. For this reason we have been
supportive of the Retirement Outcomes Review and Financial Advice Market
Review, including the setting up of the Advice Unit for example, as approaches used
to assess a changing retirement market and remedy concerns in the advice market.
10.3. Consideration of the products involved has to form a part of the FCA’s thinking as
well as the level of individual consumer responsibility. Clearly a mortgage is more
complex and of higher value than a basic current account, for example.
10.4. We agree with the document’s assertion that the FCA has a role to play in making
it clear to consumers what protections they are, and are not, afforded. Consumers
are more likely to own the decisions they make if they are aware that there is some
level of risk associated with it. It is therefore critical that everybody plays a role in
making consumers aware of where the boundaries of responsibility lie. We would go
further to suggest that an approach to making boundaries clear should be coherently
shared by the FCA, FOS and firms.
10.5. In addition, we support the FCA highlighting the need to focus on improving
financial capability, which will help improve consumer capacity and confidence in
taking good financial decisions. The FCA should seek to play a supporting role in the
Government’s proposals to create a Single Financial Guidance Body geared to
improving financial capability.
11. Would a Duty of Care help ensure that financial markets function well?
11.1. We agree that it is unnecessary to establish a ‘Duty of Care’ rule and agree with
the considerations outlined in the Mission document. The FCA’s regulatory
principles and detailed Handbook establish a framework designed to protect
consumers and an obligation on firms to treat customers fairly. This framework has
been strengthened by the implementation of the Senior Insurance Managers’
Regime, which further enshrines principles of individual accountability. Since 2013
the FCA has also used enforcement action to back up its principle of ‘credible
deterrence’ against certain insurers and intermediaries, as well as a number of
individuals. Substantial and life changing fines have been enforced against a
number of individuals in executive teams who oversaw systemically poor consumer
outcomes and were deemed to have breached FCA regulatory principles.
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11.2. Consumers also have access to appropriate redress due to the FCA’s work. A
number of mandatory and voluntary redress schemes have been overseen by the
FCA where issues of systemic poor customer treatment had been identified,
resulting in the return of millions of pounds to consumers. In this context, senior
management and Board members are already well aware of the potential personal
impact, as well as that to the wider business, if they do not consider consumer
outcomes when making business decisions. Finally, individual complaints by retail
consumers can be adjudicated by the FOS. The service is widely used by retail
consumers at no cost and insurers abide by the judgements made by the
ombudsmen.
12. Is our approach to offering consumers greater protection for more complex
products the right one?
12.1. This is generally the right approach, but it needs to be proportionate and focussed
on good consumer outcomes, rather than just complexity. For example, it is
important that the regulatory assessment takes account of the end client,
appreciating that business to business transactions are very different to business to
consumer.
12.2. Pursuing an overly risk-averse approach to more complex products may mean
that customers who would have benefited from them lose out because they are
barred, or dis-incentivised from doing so. This could lead to issues around access.
In addition, such an approach can lead to firms being incentivised to only design and
manufacture less-complex products, again seeing customers who may have
benefited from a perceived complex product lose out.
12.3. An approach which focusses just on complexity can fall into the trap of perceiving
all products as complex, especially if complexity is approached from the point of
view of the consumer. Just because a product is complex, does not necessarily
mean it poses more risk. This has been the experience with recent EU regulation
which seemingly categorises all products as complex, based upon the presence of
specific underlying investments. A side effect of this is that it makes diversification
more difficult, increasing a customer’s exposure to volatility.
12.4. Clearly, the majority of financial services products will be seen by most consumers
as complex, but this does not mean that all consumers will get a bad outcome from
them. We urge a proportionate, flexible and outcome focused approach.
13. Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
13.1. We do not believe that the document offers a ‘regulatory distinction’ as such, other
than stating that financial capability and lower income, connected to vulnerability,
are factors when considering intervention and levels of consumer protection. We
agree with the statement that those who are viewed as vulnerable should always be
kept under review.
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13.2. We agree that an approach to regulatory intervention based on assessment of
consumers on the basis of their levels of financial capability is a sensible one.
However, we need to be clear about what constitutes greater and lesser capability,
and be clear that greater capability can be accompanied by risk as well. For
example, the more capable may shun advice on the basis they think they do not
need it when they do.
13.3. Ultimately, the focus for us all has to be on improving levels of financial capability,
particularly as average levels across the whole population are relatively low. In the
long-term, this will be the best way to ensuring that consumers make good and
informed decisions.
14. Is our approach to redress schemes for issues outside our regulatory perimeter
the right one? Would more specific criteria help firms and consumers?
14.1. We agree that the approach to redress schemes outside of the regulatory
perimeter is appropriate.
15. What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
15.1. The FCA has a role to play in ensuring that consumers are given factual and
precise information about redress schemes and how they should go about
investigating whether they are due redress. This is critical to ensure that consumers
are not left disappointed after following inaccurate or misleading information, or left
with reduced redress by using claims management companies. The National Audit
Office found that 80% of PPI complaints to the Ombudsman were channelled
through claims management companies, and that of the £22.2 billion in redress paid
out between April 2011 and November 2015, between £3.8 billion and £5 billion was
received by claims management companies.2 The FCA should stay alert as to
whether this approach from claims management companies remains fair to
consumers, or whether closer regulatory response is required.
15.2. The FCA should be prepared to challenge inaccuracies and misperceptions where
they arise and may mislead consumers, as well as highlighting the most effective
way for them to acquire redress where due. Where redress is due, it should be
ensured that it is delivered in a fair and timely way. For voluntary redress schemes,
it may be possible to drive greater consistency if the FCA were to develop and
publish some minimum standards of practise.
16. Is our approach to giving vulnerable consumers greater levels of protection the
right one?
16.1. We agree in principle that vulnerable consumers may warrant greater levels of
protection and require a more paternalistic and interventionist approach. The
difficulty for insurers lies in identifying vulnerable customers sensitively and
2
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unobtrusively, and in finding efficient and sensitive ways of overcoming this. It is
therefore essential that the FCA keep what constitutes vulnerability under review,
and understands that it is a significant challenge to identify what constitutes
vulnerability. FCA and industry need to work together in partnership with charitable
bodies and others to consider and agree clear indicators of vulnerability, and to
ensure that best practice is shared across industry.
16.2. The Consultation highlights low income as an indicator of vulnerability. There
could be a risk that products aimed at supporting consumers on low incomes could
become less attractive to design and distribute if regulatory controls around them
increase, on the basis that they are targeted at consumer segments which are
considered vulnerable. Such an approach could run counter to the FCA’s focus on
fairness and access. In addition, protecting vulnerable consumers must be achieved
proportionately, and must not come at the expense of restricting access to products
for non-vulnerable consumers. Finally, it should be noted that for many products
insurers may well not know what a consumer’s income level is.
16.3. The Consultation also highlights low financial capability as an indicator of
vulnerability. As we suggest in answer to question 13, it is therefore critical that the
focus for us all has to be on improving levels of financial capability.
16.4. Enhancing support for vulnerable consumers is an area where collaboration
between the FCA and industry can help deliver positive results. The ABI and BIBA
launched an industry Code of Good Practice to help insurers and insurance brokers
recognise and help potentially vulnerable customers, including the ‘older old’, who
may need extra support when renewing motor and home insurance policies. In
addition, the ABI is currently working with members to develop a tool kit to share
best practice in supporting vulnerable customers at retirement. We welcome the
engagement that we have had with the FCA in relation to these initiatives.
17. Is our approach to the effectiveness of disclosure based on the right assumption?
17.1. We agree that good disclosure is essential to informing consumers and helping
them take good decisions. Yet as the Mission document highlights, it is notoriously
difficult to get right, and often limited as a tool for correcting specific perceived
market failures. This is both a result of lengthy and complex disclosure itself and
poor financial capability.
17.2. The FCA’s Smarter Consumer Communications work has been welcome. This
helps spread best practice and ensures that the FCA’s Handbook is fit for purpose in
a world where the way consumers access and digest information is changing. Many
consumers interact on an omni-channel basis, for which changes to individual
documents are likely to have a limited impact.
17.3. However, part of the problem is caused by the volume of disclosure requirements
included in the FCA Handbook, many of which originate from EU Directives, such as
PRIIPs. Whilst firms can innovate in how they communicate with customers beyond
14

what is set down in the Handbook, this has to be undertaken alongside, and on top
of, what is required and mandated by regulation. We note that this is not just
requirements emanating from the FCA, but in some circumstances from the FOS
and FSCS to. This creates a tension between providing smarter communications,
and the need to meet minimum regulatory requirements on what must be
communicated. We are also not convinced that the FCA disclosure rules are geared
to allowing communications to be adapted for use with digital channels and we
welcome that the FCA intends to look at this issue in 2017.
17.4. Firms invest significant resource in both assessing and enhancing the quality of
their disclosure materials, and the customer journey. As the Mission document
notes, this can have significant cost for firms. This cost is amplified when disclosure
rules and expectations are changed on a regular basis. Improving disclosure is an
area where we see value in collaboration between the FCA and insurers, and
potentially where guidance is required to help clarify where insurers are being over
cautious when it comes to exploring new ways of communicating with customers.
18. Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
18.1. As we have made clear in answer to question 17, we accept the limitations of
disclosure as a regulatory tool. The FCA should however entertain that it may be the
specific disclosure remedy itself which is unsuitable, and that other disclosure or
transparency tools may be more effective. Without accepting that the remedy itself
may be defective, and testing this possibility, the FCA risks crossing a line where it
is trying to enforce a vision of how it thinks consumers should behave in particular
markets, yet where the consumers themselves stubbornly behave differently.
18.2. The Mission document states that the FCA is not a price regulator, yet highlights
product restriction and price constraints as being potential tools to be used where
the FCA has assessed that previous efforts to improve disclosure and transparency
have failed. We would consider these options to be at the extreme end of the
spectrum in terms of intervention. The FCA would need to make a powerful case for
their use, assess carefully the risk of unintended consequences, and they should
only be considered as an absolute last resort.
19. Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
19.1. We fully support the FCA being more transparent and predictable in its approach
to interventions. It is critical that industry fully understands why the FCA chooses to
intervene in a particular market, and why it chooses to do so in a particular way.
Adhering consistently to clear procedures is absolutely essential. However, the FCA
has itself to wish to be more transparent and predictable, because there are real
limits to regulatory transparency. For example, there may be market consequences
associated with major announcements.
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19.2. We would welcome clarification on how the FCA intends to be more transparent
when it comes to undertaking Thematic Reviews in particular. The current process is
undertaken almost completely in secret between the firms involved and the FCA,
until the point of publication. We appreciate that the FCA is rightly cautious with
regard to potentially market sensitive information and announcements. However,
industry can feel overly distant from the Thematic Review process, including both
those involved and those not involved. We have highlighted some concerns in this
area in our answer to question 7.
20. Are there any other factors we ought to consider when deciding whether to
intervene?
20.1. FCA interventions are often proceeded by data requests to firms. As an
organisation that collects and assesses a significant amount of data, we understand
its value, but also the pressure it can put on firms, especially the often short and
tight timescales. We would suggest that where a data request is being considered,
that the FCA carefully consider whether it is entirely necessary, how it will be used
and whether an assessment could be made in other ways. For example, by utilising
existing data sets, research or information sharing with the PRA. We would also call
on the FCA to be clearer about outlining the purpose for the collection and ensuring
that once it is collected, it is analysed and used for the purpose set out.
20.2. At present the cost of regulatory initiatives does not seem to be a major factor in
the FCA’s thinking. In our view, the cost benefit analysis should be critical to the
FCA’s assessment of whether intervention should be pursued. We have raised
concerns about the under-estimation of costs to firms in the context of a recent FCA
intervention. We would urge that cost benefit analysis considers the full range of
impacts of any intervention, across the full lifecycle of any measure.
21. What more do you think we could do to improve our communication about our
interventions?
21.1. We support clearer disclosure of terms of reference and timelines up front for
regulatory interventions, which are then adhered to.
21.2. We acknowledge that the FCA has a crowded business plan, but we would
welcome a much more precise account of when interventions are set to begin and
when they are set to end. We note that many Policy Development Updates list TBC,
or give a season, as the expected timing for example. This makes it difficult for firms
to plan and schedule necessary changes. This is problematic in relation to
Consultations, which firms use as a guide to the direction of regulatory change, but
more importantly in relation to Policy Statements where they set out final rules and
guidance. An example of this is the unclear timing for the forthcoming Consultations
on the Insurance Distribution Directive, a Consultation that will be critical for helping
assist firms in their preparation for planning activities ahead of an implementation
deadline which has already been set. Firms have a limited bandwidth to pursue
change, and will be better able to interact with regulatory developments if timings
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are clearer and more precise. We have highlighted in answer to question 7 where
communication could be improved as part of the Thematic Review process.
21.3. We would also urge the FCA to be clearer and more co-ordinated in terms of what
it expects firms to do in response to the range of communications that the FCA
publish. Whilst it may be clear what is expected from a firm in relation to a specific
Handbook rule, it can be confusing if other regulatory sources, such as dear CEO
letters, speeches, and Occasional Papers accumulate around the same subject,
creating uncertainty about what is expected. Examples include the various
regulatory sources highlighted in the Legacy review which set out the broad
expectations for treatment of long-standing customers, or the range of FCA
communications across vulnerability, access and the ageing population in the past
three years. Where expectations exist across various regulatory sources for a
specific type of firm, product, or regulatory issue, it would be helpful if the FCA
clearly mapped out what sources they view as necessary to consult to ensure
expectations are being met.
21.4. We support a more consistent communications approach across the two different
modes of supervision. There is a feeling that firms under the fixed supervisory
regime may be more likely to receive information earlier than those under the flexible
regime. The FCA should aim to ensure that it communicates as consistently as
possible with firms under both regimes to ensure that there is a level playing field.
21.5. Although not regarding communications on interventions, we would also call for
the FCA to enhance the processes it has in place for updating firms when they
submit items for regulatory approval. For example, information on the progress of
approval for an Approved Person is critically linked to a firm’s recruitment process.
22. Is there anything else in addition to the points set out above that it would be
helpful for us to communicate when consulting on new proposals?
22.1. The Consultation states that the FCA is not a price regulator, but sets out that it
will in some circumstances introduce price interventions, including caps. This
appears to be a contradiction. Recent interventions in price, which we acknowledge
have been directed to a certain extent by Government, have raised serious concerns
across industry. We would urge the FCA to avoid making price interventions, unless
all other avenues have been explored and detriment is such that only this approach
would be suitable. We would also support the FCA in assessing broader value, not
just focussing on price, including overall levels of customer services, levels of cover,
and quality of product.
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23. Do you think it is our role to encourage innovation?
23.1. We commend the FCA for the work it has undertaken to make the sector more
attractive to firms who wish to innovate, especially new entrants, including through
the establishment of Project Innovate and the Advice Unit. We also welcome the
focus the FCA has taken on removing regulatory barriers to innovation, such as in
the digital space, and more broadly through the Regulatory Sandbox. We have
received positive feedback of the experience of engaging with Project Innovate from
member firms.
23.2. As the regulatory system plays a role in shaping what innovation may look like, or
whether it may occur or not, the FCA certainly has a role in facilitating it. We do not
necessarily believe that the FCA has a role in ‘encouraging’ innovation for the sake
of it though. However the FCA certainly has a role in understanding and fostering it,
for example in breaking down barriers where they exist in regulation, and making the
regulatory system attractive for innovative business models and products. We would
urge the FCA to consider how the way it regulates can lead firms to shy away from
investing in or pursuing innovations, including design and distribution of new
products, because they are uncertain how they will be received.
23.3. It is also critical that the FCA strives to acquire an understanding of emerging
trends associated with innovation, such as big data and automated financial advice.
On data protection, we would welcome clarity from the FCA as to where leadership
for this important policy issue sits within the organisation.
24. Do you think our approach to firm failure is appropriate?
24.1. We agree that the FCA’s approach to firm failure is appropriate, subject to our
concerns about proposals for product providers to subsidise intermediary FSCS
levies.
25. Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
25.1. We agree that firms gain real value from having lessons learned clearly
communicated. Where these lessons could be of value to other firms in a particular
sector, we would support communication through the existing supervisory system to
help share best practice.
25.2. We support the consideration of deploying a different form of language when
investigating a firm, currently defined as ‘enforcement’. This is clearly misunderstood
and suggests a firm has been found to have committed a breach. Referral to
investigation feels like a more sensible terminology. If the FCA changes its approach
in this way it must be clearly communicated to firms and the markets.
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26. Do you think that private warnings are consistent with our desire to be more
transparent?
26.1. To fully answer this question, we need a full understanding of how the FCA makes
a judgement on when to use, and not to use, a private warning. The document does
not make this clear.
26.2. We have heard positive feedback from firms around private communication of
findings and education which has enabled firms to put things right quickly where
issues have arisen. It may be beneficial, where possible, to moderate the content of
a private warning and communicate it for the benefit of wider industry.
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Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London E14 5HS
23 January 2017
AFM Response to consultation on FCA Mission
1. I am writing in response to this consultation paper, on behalf of the
Association of Financial Mutuals. The objectives we seek from our response
are to:



comment on the proposals in the Mission document;
provide views on the consequences on the FCA approach from the mutual
and not-for-profit sector.

2. The Association of Financial Mutuals (AFM) represents insurance and
healthcare providers that are owned by their customers, or which are
established to serve a defined community (on a not for profit basis). Between
them, mutual insurers manage the savings, pensions, protection and
healthcare needs of over 30 million people in the UK and Ireland, collect
annual premium income of £16.4 billion, and employ nearly 30,000 staff1.
3. The nature of their ownership and the consequently lower prices, higher
returns or better service that typically results, make mutuals accessible and
attractive to consumers, and have been recognised by Parliament as worthy
of continued support and promotion. In particular, FCA and PRA are required
to analyse whether new rules impose any significantly different
consequences for mutual businesses2.
4. In addition, the Bank of England and Financial Services Act 2016 now
provides an additional Diversity clause for FiSMA, to require the PRA and
FCA to take account of corporate diversity and the mutual business model in
all aspects of their work3.
5. AFM firmly supports the continued need for effective consumer protection in
the UK, and on regulation that adopts proper principles to ensure firms
1
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3
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understand their responsibilities and are challenged to always behave well.
We welcome the revised Mission document as a valuable way of calibrating
how FCA fulfils its role and its statutory objectives, as well as how it adapts to
the changing marketplace for retail financial services.
6. FCA’s role is wide-ranging, in respect not just of the number and range of
firms within its jurisdiction, but also with regard to the powers it has as a
financial and competition regulator. Whilst the document rightly does not
dwell on the implications of Brexit, there is a strong possibility that the
process of leaving the EU means the FCA Mission will have to evolve further:
FCA will move from being largely a supervisor and enforcer of rules written
elsewhere, to having more direct control of its rulebook.
7. We do not, for example, consider that it is appropriate for FCA to simply copy
across rules into its handbook, as we would expect careful scrutiny of the
impact those rules have on the specifics of the UK marketplace, the relative
maturity of our financial system, the particular needs of UK citizens, and the
nature of the society and competitive economy that the UK government
wishes to build post-Brexit.
8. We were surprised, in exploring FCA’s role and responsibilities, that no
mention is made in the Mission document to the duties imposed on FCA to
take account of corporate diversity, and the impact of its work on mutuals.
This is a more intensive exercise than merely presuming new rules have no
significant difference: we have regularly invited FCA to explore the
consequences of the Bank of England and Financial Services Act, and await
that conversation.
9. Our answers to the questions raised in the consultation are attached. We
would welcome the opportunity to discuss further the issues raised by our
response.

Yours sincerely,

Chief Executive
Association of Financial Mutuals
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Responses to specific questions raised in the paper
Chapter 4

1. Do you think our definition of a well-functioning market is complete? What
other characteristics do you think we should consider?
2. Do you think our approach to consumer loss in well- functioning markets is
appropriate?
3. Do you think we have got the balance right between individual due
diligence and the regulator’s role in enforcing market discipline?
4. Do you think the distinction we make between wholesale and retail
markets is right? If not, can you tell us why and what other factors you
believe we should consider?
5. Do you think the way we measure performance is meaningful? What other
criteria do you think are central to measuring our effectiveness?
AFM and its members recognise there would be significant limitations to the
functionality of financial services markets in the absence of regulation. A wellfunctioning market is one where consumers are treated fairly, but also where
suppliers of services act ethically and can be relied upon to deliver their
contractual obligations.
The current FCA consultation on reforms to FSCS funding highlights the
problems inherent in the FCA approach to the intermediary sector (and more
generally to the proper functioning of markets): the regulator is responsible for
vetting new licenses and permissions, to avoid unsuitable applications or ones
from previously failed intermediaries; scarce regulatory resources mean that
conduct supervision of small intermediaries is light-touch, leading to a greater risk
of mis-selling and failure; capital requirements are low/ inadequate to reflect the
losses to consumers incurred in a failure; the indemnity markets is not working
properly; the volumes of failures referred to the Compensation Scheme is higher
than it should be due to upstream problems in the system; the rectification costs
to the intermediary market area very high and unsustainable. Where regulators
have constantly raised the levels of capital and prudential scrutiny of providers, it
is the absence of this for some aspects of the market that contributes to the high
costs of failure.
We accept the challenges, as stated in the NAO report on performance
management by regulators, that there is no single way of measuring performance
for FCA. As NAO also states, it is important to translate high level objectives
and the Mission “into more specific and measurable lower-level objectives”4.
When making new rules, or amending the existing Handbook, FCA is required
under FiSMA to produce a cost-benefit analysis. In an era where regulatory
4
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costs are very high and regulation is regularly categorised as the top risk firms
face5, we think this analysis provides a valuable safeguard in measuring the cost
and proportionality of regulatory change.
We do however consider that the effectiveness of the CBA approach most often
provides unreliable evidence of a full assessment of the costs and benefits: this
very often appears to be an afterthought, and benefits in particular are too vague
to be useful. This is compounded by the absence of post-implementation reviewwhich would itself provide a more accurate assessment of the actual costs and
benefits that have accrued.
Reference in the document to an ‘individual’s due diligence’ suggests a higher
level of scrutiny than the phrase ‘consumer responsibility’: the latter may imply
that the consumer understands the product they are purchasing, or the limits of
their knowledge, and the responsibility to act in accordance with the contract.
Due diligence imposes an expectation on consumers that they have effectively
researched the provider and seller of the product or service. Unless there is a
zero tolerance of failure, it is now enough to verify that the firm is regulated, to
have completed due diligence. FCA refers to this issue, and it would be helpful
to see what they consider what more is expected of an ‘individual’s due
diligence’. The more limited this is, the greater the regulators role for enforcing
market discipline, and ultimately the more the regulator is at risk of having failed
in this where consumers suffer detriment from a failure.
Chapter 5
6. Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects
you think we should include?
7. Do you think our intervention framework is the correct one?
There are some useful and positive assessments of how FCA intervention has
yielded better results for consumers (on the GAP market, LIBOR, payday lenders
etc). We are surprised and disappointed though that this chapter- and indeed the
entire publication- makes no reference to corporate diversity. As we make clear
in our opening remarks, FCA has a responsibility, both under FiSMA and under
the Bank of England and Financial Services Act 2016, to take account of the
mutual business model and to assess whether the consequences of its proposals
vary.
In the past we have too often seen analysis in FCA papers that suggests that,
because FCA does not take account of business model, it is not imposing
different expectations on different corporate forms. This is wrong, partly because
5
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most rules are created through the lens of the PLC corporate form, but also
because FCA’s objectives explicitly require it to consider how to facilitate
competition, and the nurturing of different business forms would in no way be
incompatible with that. Regulatory analysis of the recent and severe financial
crisis demonstrates that some parts of the financial marketplace would have
failed to function had not mutuals and not-for-profit providers, such as building
societies and friendly societies, stepped up to offer continuity of supply- for
example in the supply of first time mortgages or in the Child Trust Fund market.
Subsequent actions by regulators that constrain corporate diversity mean that
capability may not be so apparent in a future downcycle: disproportionate capital
requirements, governance arrangements imported from the PLC world, and a
misunderstanding of ownership rights in mutuals are examples of these
constraints.
In our assessment, an approach to policy making that places issues like
competition and corporate diversity as part of the process, rather than as part of
the post-production justification, will avoid this failure.
With regard to the intervention framework, we agree this gives a broad and
appropriate structure for the majority of FCA’s response to areas of concern. In
the vast majority of cases, consumer protection is best served by a rigorous and
thorough process- to properly diagnose the problems and identify the optimal
resolution. By necessity, the FCA framework is extensive, and in some
situations- where consumer risks are immediate or realised, such as via an
investment scam- there needs to be flexibility to ensure intervention is timely, and
even if the solution is temporary and sub-optimal, it removes or reduces the
immediate risk of loss to consumers.
Chapter 6
8. Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
9. Is our understanding of the benefits and risk of price discrimination and
cross subsidy correct? Is our approach to intervention the right one?
10. Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
11. Would a Duty of Care help ensure that financial markets function well?
The mutual and not-for-profit insurance, and friendly society, sectors have a
proud heritage in bringing affordable products to market, and in widening access
to financial services. Long before the welfare state was established, working
people would pay money into their local society, to provide cover for their old age
or illness. Many of today’s societies continue to work with parts of society that
are not well-served by mainstream providers.
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We were interested in the way the FCA Chief Executive approached the issue of
the boundary between regulation and public policy in a speech to the ABI
conference in late 2016. We took from this the possibility that whilst wider
developments, such as Big Data, might be a valuable tool in helping to improve
risk management and pricing, for insurers in particular, it also increases the
possibility that certain consumers might be excluded from the financial system.
Mr Bailey offered Flood Re as an example of where public policy had intervened
to restrict the free movement of the market: by levering higher costs on all
consumers to avoid the problem that some high-risk consumers would be priced
out of home insurance altogether. The suggestion was that policymakers and
regulators might be forced to intervene more often in future where the pure
market solution does not work to the common good.
We do see a two-way element to this: whilst FCA is not able to change public
policy directly, it should have a responsibility for engaging with government on
how public policy solutions can resolve wider societal issues. Equally, FCA has a
responsibility for acting on public policy initiatives: there are good examples of
this, such as with basis bank accounts and vulnerable customers, but there are
also examples, such as recent legislation on corporate diversity, that it has
chosen to disregard.
There are elements of the way more effective interaction between public policy
and regulation might interact, with the way mutual and not-for-profits insurers
operate; for example: long before the Gender Directive, many mutuals did not
differentiate the price or features of some general insurance or protection
products; with-profits products include features like smoothing and guarantees to
ensure a fairer and more consistent distribution of returns over time; mutuals
dominated the Child Trust Fund market, which required access by all new-born
citizens to a low value product; health cash plans provide free optical and dental
cover for people who might otherwise find those costs too high. Unfortunately, in
the past and until legislation or public policy have changed perceptions, conduct
regulators have tended to dismiss these approaches as either creating crosssubsidy or lack of transparency, or high cost, and have as a result marginalised
the mutual sector.
We are not convinced that a Duty of Care will produce measurably better
functioning markets. The current ‘treating customers fairly’ principle is a powerful
focus for firms, and it is generally the case that where a firm fails in this area it is
also negligent in others, thereby providing the wider justification for intervention
that FCA panels seeks. As mutual and not-for-profit organisations, AFM and its
members sympathise with the Consumer Panel’s desire to ‘oblige providers of
financial services to avoid conflicts of interest and act in the best interests of their
customers’6: this after all is consistent with the rules and constitution of our
6

https://fs-cp.org.uk/sites/default/files/duty_of_care_briefing_-_jan_2017.pdf
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members. And in our assessment, a consumer has recourse to the complaints
system if he/ she is unhappy with their treatment.
Chapter 7
12. Is our approach to offering consumers greater protection for more complex
products the right one?
13. Is our regulatory distinction between consumers with greater and lesser
capability appropriate?
14. Is our approach to redress schemes for issues outside our regulatory
perimeter the right one? Would more specific criteria help firms and
consumers?
15. What more can we do to ensure consumers using redress schemes feel
they are receiving the appropriate level of personal attention?
The approach to complex products is evolving. In insurance, the implications of
European legislation such as PRIIPs and the IDD are changing the regulatory
approach to complexity. Whilst FCA has limited discretion on how to limit these
Directives, it does have more ability to consider to what extent products meet the
definition of complex.
For example, during the implementation of the Retail Distribution Review, we
undertook a great deal of work with FSA on Holloway income protection
products, which are only available from friendly societies. FSA accepted that
contracts with a low investment content (known as ‘Holloway lite’) would not be
classified as investments, and therefore would be governed under ICOBS rather
than COBS rules.
FCA has taken a different approach to the IDD and PRIIPS, assuming all
Holloway contracts are investment products, and all are with-profits. This will
have severe repercussions for some Holloway providers, as it will prevent them
from distributing products on a non-advised basis; it is also inconsistent with the
current approach which means that Holloway-lite products are not classed as
investments or complex. FCA has persistently resisted proper engagement on
this and has not taken the issue into account in its CBA, where it is clear the
consequences are different for mutuals as the product is unique to the sector.
Chapter 8
16. Is our approach to giving vulnerable consumers greater levels of
protection the right one?
We agree, and value the work FCA is undertaking to protect vulnerable
consumers.

AFM response to consultation on FCA Mission, January 2017
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Chapter 9
17. Is our approach to the effectiveness of disclosure based on the right
assumption?
18. Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
FCA’s work in behavioural economics is helping to inform the regulator and
industry on how to frame disclosure more effectively. It is important that FCA
acts on its own learnings. A good example is the tendency for consumers to
select general insurance products on price alone, only to find that at the point of
claim they were inadequately covered. Comparison websites reinforce human
nature to focus on price and do not help properly assess value for money or
whether key features are included.
FCA’s recent decisions on disclosure at renewal on general insurance products
makes the same mistake of factoring price over all other product features. We
are concerned that this leaves customers more exposed to buying unsuitable
products in future.
Chapter 10
19. Do you think our approach to deciding when to intervene will help make
FCA decisions more predictable?
20. Are there any other factors we ought to consider when deciding whether to
intervene?
21. What more do you think we could do to improve our communication about
our interventions?
We broadly agree with the approach to intervention.
As a trade association that represents smaller organisations that are largely not
represented elsewhere, it is of concern to us that FCA has markedly reduced the
level of engagement with trade bodies. The role of the FCA Panels is different,
and individuals involved are expected to offer a personal perspective, not a
sector one. Thus, it is often the case that it only becomes apparent that new
rules are ill-designed or disproportionate after a consultation paper has been
issued, and when the proposed policy is set.
FCA has a challenge in getting the best out of its fixed vs flexible portfolio
approach to supervision. At present, we see that the vast majority of resources
are given to fixed portfolio firms, and for flexible portfolio firms, interaction is
limited largely to data collection and thematic reviews. This may be an area
where more and better engagement with representatives can improve outcomes.

AFM response to consultation on FCA Mission, January 2017
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Chapter 11
22. Is there anything else in addition to the points set out above that it would
be helpful for us to communicate when consulting on new proposals?
We agree with the approach, though we often do not see clear evidence that the
policy approach has fully considered how changes will be assessed or how the
benefits assumed of a new approach are borne out post-implementation.
Chapter 12
23. Do you think it is our role to encourage innovation?
24. Do you think our approach to firm failure is appropriate?
We would like to see greater commitment from FCA to exploring how it can
encourage new entrants into markets. For example: in the last 30 years only one
new retail mutual insurer has been created (The Military Mutual) and this was
only possible after very extensive and costly regulatory engagement over a
number of years, and by a focus on products which are mainly discretionary and
therefore not regulated; equally amongst credit institutions the policy response to
improving the authorisation process for new banking licenses has tended to
hasten the launch of new challenger banks- based on the same model as
organisations for which the original intent was to become an antidote to- rather
than to nurture corporate diversity that might avoid the herd instinct that
exacerbated the financial crisis.
Chapter 13
25. Do you think more formal discussions with firms about lessons learned will
help improve regulatory outcomes?
26. Do you think that private warnings are consistent with our desire to be
more transparent?
We consider formal discussions of this nature will help broader understanding of
regulatory aims and contribute to better consumer outcomes.
Additional questions from FCA website
27. How can we better communicate the choices we make?
The trade associations meeting on 18 January was a helpful way of exploring the
approach to the FCA Mission. In the recent past, FCA has been less inclined to
engage with trade bodies on a coordinated basis. We consider this will help
ensure communications with member companies is better informed and more
constructive.
AFM response to consultation on FCA Mission, January 2017
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In the past, FSA and FCA published a details risk outlook. This was useful in
understanding the specific risks the regulator was addressing, what emerging
risks they were monitoring, and how this translated into specific themes in the
business plan. There is now less focus on the risk outlook, and in particular less
correlation between the risk outlook and the business plan.
28. Who should be included in our definition of a vulnerable consumer? What
should more protection look like? Are there vulnerable consumers in the
wholesale space? If so, who?
The definition of vulnerable people is not likely to be constant, just as the people
defined as vulnerable will change regularly. FCA has undertaken valuable work
in identifying different consumer cohorts and the varying needs for protection,
and this is a useful approach for the future.
FCA’s recent thematic review into vulnerable customers is a good example of
where the understanding of vulnerability, and the mitigating actions that can be
taken, is still developing. To illustrate, a google search of the term ‘vulnerable
customers’ yields responses mainly from the FCA, and from firms responding to
FCA’s thematic work. Examples from other industries are limited, and there is a
role for FCA to work with regulators in other sectors to better understand the
constituent elements of vulnerability, and the ways of addressing the needs of
vulnerable customers.
29. In which circumstances are prescriptive rules or higher level principles
more appropriate?
Prescriptive rules are often particularly helpful for smaller organisations, as they
help make regulatory intentions clearer for organisations who lack the resources
to test the boundaries of regulation. The use of guidance can be problematic for
firms, particularly with the implication that because guidance is not rules it is not
binding; albeit the guidance in conjunction with principles is often used as a
threat which has the same effect as rules.
30. How can we best engage with 56,000 firms taking into account their
different requirements and needs?
The skills and knowledge of the contact centre are key in ensuring the majority of
firms, who are supervised on a flexible portfolio approach, have reliable support.
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Association for Financial Markets in Europe

FCA Mission Statement
10th January 2017

1. The Association for Financial Markets in Europe (AFME) welcomes the FCA's consultation on its future
Mission. AFME represents a broad array of European and global participants in the wholesale financial
markets. Its members comprise pan-EU and global banks as well as key regional banks, brokers, law firms,
investors, and other financial market participants. We advocate stable, competitive, sustainable European
financial markets that support economic growth and benefit society. AFME is the European member of the
Global Financial Markets Association (GFMA) a global alliance with the Securities Industry and Financial
Markets Association (SIFMA) in the US, and the Asia Securities Industry and Financial Markets Association
(ASIFMA) in Asia. AFME is listed on the EU Register of Interest Representatives, registration number
65110063986-76.
2. Introduction

2.1 Given AFME's pan-European focus, as well as our focus on the wholesale markets, not all of the
questions that are posed in the FCA's consultation paper Our Future Mission are relevant to AFME. We
have, therefore, chosen not to answer each specific question but, rather, to provide a general
commentary and to answer those specific questions of particular relevance to our members'
businesses.

2.2 We would start by commenting that the fact that Our Future Mission is expressed as a consultation is
of itself positive. We were also particularly struck by the open and frank atmosphere at the FCA's
Mission Conference, where representatives of a range of different constituencies, including the
financial services industry, regulators, academics, consumer organisations, journalists and charities
were able to get together and exchange views as to the FCA's Mission. We regard this sort of interaction
as hugely beneficial, and we think it sets a good precedent for future such engagements.

3. Foreword

3.1 We note that, in his foreword to Our Future Mission, Andrew Bailey states that it is not a document
about Brexit, and that that is the only time that the word appears in the document. This is because the
FCA believes that “the issues we [the FCA] are setting out in the Mission are at the heart of financial
conduct regulation, whatever we [the FCA] do next”.

3.2 There is one important caveat to this. That is, that until at the earliest March 2019 - and possibly for
some time thereafter, depending upon the outcome of the Article 50 negotiations and any transition
period - the UK will still be in the EU and/or will still be implementing EU regulations and directives.
Thus, the impact of EU financial regulation on the UK’s financial regulation cannot be ignored, even if
the UK's ability to influence it will reduce over time, as the UK becomes a rule taker and not a rule
maker. This will be the case even though the FCA's desired agenda may, in the medium or long term,
diverge from that of ESMA (or the European Commission / Parliament).

4. Ensuring markets function well (chapter 4)

4.1 The first substantive set of questions (questions 1 to 5 in chapter 4) deal with the FCA's objective to
ensure markets function well.

Association for Financial Markets in Europe
London Office: 39th Floor, 25 Canada Square, London E14 5LQ, United Kingdom T: +44 (0)20 3828 2700
Brussels Office: Rue de la Loi 82, 1040 Brussels, Belgium T: +32 (0)2 788 3971
www.afme.eu

4.2 AFME members’ businesses function almost entirely in the wholesale capital markets. We do not seek
to argue that our sector should be lightly regulated - if proof were needed, the LIBOR and FX scandals
have demonstrated that such markets need strong regulation and strong enforcement of that
regulation - but we do believe that the FCA's principal focus should be on retail markets, including
most importantly private individuals and small businesses. The retail consumer needs protection in
the way that the market counterparty does not.

4.3 There were some very good illustrations of the retail customer protection issue at the Mission
Conference. One example given was savings accounts and pension schemes. These are inherently
"good" products, but suitability for the customer is important. if a customer is sold a low interest
savings account or pension scheme and he or she already has high interest credit card or mortgage
debt, it would be a much better use of limited resources to use them to pay down the debt rather than
open the savings account or pension scheme. Should the customer not be told of this at the point of
sale?

4.4 Conversely, it has to be recognised that the regulator cannot and should not intervene in every instance
where a consumer loses money as a result of a financial services transaction. Many products are
perfectly correctly sold, and suitable for the consumer in question, but the consumer ends up losing
money, or not making as much money as he/she would have done but for buying the product in
question. An example of the latter category might be shared equity mortgages, which are suitable for
customers who could not afford otherwise to buy a property but where the bank (as well as the
customer) will profit greatly in the event of high rates of inflation in the retail property market.
Similarly, an interest rate swap might be completely suitable for a customer whose principal objective
is to fix his/her interest payments, but who with the benefit of hindsight would have done better by
staying with floating rates during a period of low interest rates.

4.5 Mention of hindsight leads us to the comment that the regulator should not operate with the benefit
of hindsight nor bow to political pressure. The FCA should be independent of political pressure and
should exercise its supervisory judgement and its enforcement decisions on the basis of the rules,
principles and market practice obtaining at the time of the relevant transaction, not some years later.
Despite frequent statements to the contrary, we do not believe that this has always been the case.

5. Meeting FCA objectives (chapter 5)

5.1 Chapter 5 and questions 6 and 7 deal with the FCA's three operational objectives, viz to secure an
appropriate degree of protection for consumers; to protect and enhance the integrity of the UK
financial system; and to promote effective competition in consumers' interests in the markets that they
regulate.

5.2 As stated we have no problem with the FCA focusing its attentions on the protection of the retail
consumer. But the FCA coined the phrase "wholesale consumers" some years ago, and now uses it to
describe such entities as hedge funds buying financial products or services. We do not believe that
these entities require protection by conduct regulators such as the FCA. Market counterparties such
as hedge funds are perfectly capable of taking their own legal advice and should be able to rely on
market forces, combined with the constraints of contract law and competition law, to protect them.
The FCA's limited resources are better directed at protecting the retail consumer.
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5.3 We do agree that healthy and successful financial markets are those that can demonstrate clear,
proportionate, and consistently applied standards of market practice, transparency, open access, and
effective competition.

5.4 Transparency should not be restricted to markets. The regulator should practice what it preaches.
The FCA needs to be more transparent, and Our Future Mission suggests that it intends to be. In this
context, we would note that requests for the FCA to make public its internal organisation charts have
not been acceded to, and a request for it to publish its list of high risk countries for anti moneylaundering (AML) purposes was acceded to for a short time only.

5.4.1

There are many examples of FCA expectations which, if published for consultation, would make it
much easier for the industry to understand what the FCA was looking for so that it could comply
with it, or explain why it did not regard it as necessary to do so. Consultation is the key to this.
The FCA must adhere to its published policy of not issuing guidance without prior consultation.
This has not been always been the case, particularly recently.

5.5 We also believe that the regulator needs to think about the impact of any intervention that it may make.
Regulation can, and often does, have unintended consequences. One example is the huge focus on antimoney laundering and counter terrorist financing (“AML/CTF”) systems and controls over the last few
years.

5.5.1

5.5.2

5.5.3
5.5.4
5.5.5

Brought into effect for very good reason following 9/11 and, more recently, the Paris attacks,
AML/CTF regulation has had the unintended consequence of banks having to turn down or close
the accounts of many customers. Regulators need to implement regulation proportionately, and
not enforce against every bank whose systems and controls are not perfect. It is the perception of
the industry however that this has been happening and, accordingly, banks have taken a very low
risk approach to AML/CTF regulation.

As a result, some well-documented instances of poor outcomes have been observed. These include,
at one end of the spectrum, relatives of members of the House of Lords being refused bank
accounts; at the other end of the spectrum persons who are not even “just about managing” being
unable to open bank accounts because they simply cannot afford passports, driving licences or
other forms of photo ID; also, large parts of certain countries and communities have been closed
out of the banking system. Thus, these people will turn to the informal sector, leading to a much
greater likelihood of the money laundering or terrorist financing that the regulations were
originally designed to prevent.

If banks, and individuals within banks, knew that they were not going to be enforced against for
non-deliberate and occasional breaches of AML/CTF systems and controls they would be able to
take a more proportionate approach to these issues. That would be in the best interests of all.

In contrast, we are of the view that deliberate breaches of law or regulation should normally be
the subject of criminal proceedings. The FCA is to be congratulated on its recent success in
prosecutions for insider trading and in the LIBOR and FX scandals. The more this happens, the
greater the deterrent effect.

We would argue, in short, that the enforcement focus for a conduct regulator such as the FCA
should be on deliberate breaches and not on accidental breaches where the individual or the firm
has made a genuine mistake and/or a genuine effort to improve the situation. Even if negligent,
3

these are best dealt with via the supervisor working with the firm to assist in remediation. It is
not good to encourage an exodus from the industry of compliance officers, MLROs and IT and
operations staff.

6. Regulation and broader public policy (chapter 6)

6.1 Chapter 6 and questions 8-11 deal with the balance between regulation and broader public policy.
Reference is made to the fact that the UK has an ageing population which may need different products
and is less technologically able than younger generations. Some consumers are denied access to
insurance (or to the best prices therefor) by reason, for example, of their age or medical history.

6.2 AFME members do not come across these issues as often as do providers of retail financial services,
and so we have no major comments on the question as to the extent to which the FCA should intervene
in such markets.

6.3 We do feel that access to basic financial services should in principle be universal, but equally that a
bank (which is a commercial organisation) should not be required to subsidise those customers who
are more expensive to service at the expense of those who are not. That should be for the government
to fund, if it so sees fit.

6.4 On question 11, we see no material value to be gained in the functioning of financial markets by the
introduction of a duty of care on firms providing financial services to retail customers. FCA principles
already include a principle to treat customers fairly and this has been the basis of a number of
successful enforcement actions, as well as of several successful interventions, over the last few years.

7. Protecting consumers (chapter 7)

7.1 We agree that the levels of protection afforded to consumers by the regulator should vary according
to the level of complexity of the product and level of sophistication of the consumer. See also in this
context our comments in paragraph 5.2 about “wholesale consumers”.

8. Vulnerable consumers (chapter 8)

8.1 Similarly, we agree with the FCA’s approach of giving vulnerable consumers greater levels of
protection.

9. The role of disclosure in consumers’ choices (chapter 9)

9.1 The key issue here is the usefulness of the disclosure to the consumer to enable him or her to take a
better-informed decision. Unfortunately, the trend of regulation within the EU has been towards
greater disclosure and not more useful disclosure.

9.2 A good recent example was the requirement for disclosures to accompany investment
recommendations introduced in July 2016 by the Market Abuse Regulation (“MAR’). By this,
investment recommendations have to be accompanied by a number of disclosures relating to the
recommenders. Disclosure of the buy or sell positions that a research analyst had taken in relation to
a particular stock when he or she had published 3 or 4 times on that stock during the previous 12
months might be useful. Disclosure of the positions taken by a salesman on a particular FX future

4

which he or she had traded several times a day for the previous year, often in different market
conditions and with different clients, are of no value.

9.3 Indeed, certain members of the professional buy-side who constitute AFME members’ clients have
asked whether it is permissible for these disclosures not to be sent, or to be sent to a junk inbox. It is
not so permissible. Accordingly, the regulation, which presumably was designed to increase the level
of information available to the client, has simply resulted in terabytes of useless information being
sent to clients who do not want it, at increased costs to the supplier (and, ultimately, to the client).

9.4 There are many such examples. Another one would be the pages of disclosures that are required to
accompany receipts from asset managers accepting payments in to personal pensions. It is not clear
that these are ever read, let alone understood.

9.5 Accordingly, the regulatory focus should be on clear, concise, and comprehensible disclosure
obligations that are appropriate to the client, and can be waived in the case of clients that do not need
them, such as market counterparties or professional clients.

10. Intervention (chapter 10)

10.1 We agree with the parameters set out in chapter 10 governing when the FCA should intervene in the
market. In particular, we welcome the statement that the FCA “intend to be more transparent about
the things [it chooses] to do and the things [it decides] not to do” as well as “want all parties to be able
to clearly track FCA action from harm to cause to interventions”. This accords with our general desire
for greater levels of consultation and transparency from the regulator.

11. Competition and market design (chapter 11)

11.1 AFME has no comments on chapter 11 or question 22 save, again, to welcome the increased level of
consultation that is implied by the proposals.

12. Supervising firms (chapter 12)

12.1 Most AFME member firms have the benefit of specific FCA supervision teams. It is important that
these teams take time to understand the business of the firm and are not moved on too quickly to
different positions within the FCA. Beyond that general comment, we are supportive of the regulatory
approach set out in chapter 12, page 42, and value continued interaction with the FCA supervision
teams. Our members have benefited over the last few years from regular meetings with the wholesale
regulation team at the FCA, and we believe the benefits have been mutual.

12.2 We are, however, concerned about the role of specialist subject teams such as those responsible for
market conduct or financial crime. We think it important that these teams should not exist as part of
the enforcement division of the FCA, but should either be part of supervision or a separate entity
distinct from enforcement.

12.3 It is valid for supervisors to use the specialist teams to seek further information before considering
whether or not to refer a firm to enforcement. Supervisors cannot be specialists on everything. But it
is not valid for the specialist teams to act as though they are part of enforcement. There is a perception
that once a firm has been referred to a specialist team in relation to a particular matter then, inevitably,
a referral to enforcement and a fine will result.
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13. Enforcement (chapter 13)
13.1 We have stated above that enforcement actions should be aimed at deliberate, serious breaches and
that normally these should result in criminal prosecutions. We also think that the tendency,
particularly in the AML and financial crime space, to enforce against firms for non-deliberate breaches
of systems and controls where no evidence of actual financial crime has been found has resulted in
firms taking an over risk-averse approach and this has resulted in poor outcomes for consumers. See
our comments in paragraph 5.5 above.

13.2 As stated in paragraph 12.3, there is a perception that once a firm has been referred to a specialist
team in relation to a particular matter then, inevitably, a referral to enforcement and a fine will result.
This is even more so the case following a referral to enforcement. We do not think that changing the
name of such referral process (as suggested on page 44) is going to solve this issue.

13.3 In response specifically to question 25, we do think that more formal discussions with firms about
lessons learned would improve regulatory outcomes. Individuals and firms who have been through
enforcement processes do not generally get the impression that improved regulatory outcomes are
seen by the regulator as the objective, so much as closing the matter with a final notice (giving the
regulator’s view of events and not the firm’s) and a sanction.

13.4 As mentioned, the enforcement focus for a conduct regulator such as the FCA should be on deliberate
breaches, which should be dealt with as criminal offences, and not on accidental breaches where the
individual or the firm has made a genuine mistake and a genuine effort to improve the situation. Even
if negligent, these are best dealt with via the supervisor working with the firm to assist in remediation.
It is not good to encourage an exodus from the industry of compliance officers, money-laundering
reporting officers (MLROs) and IT and operations staff. We note that the FCA has recently (at its
November 2016 Financial Crime Conference) asked whether the criminal liability attached to MLROs
does more harm than good. We would say yes; it is unnecessary, encourages over risk-averse decision
taking, and makes recruitment of good quality staff very difficult. The FCA has also commented on the
shortage of good quality MLROs but, for the reasons given above, we do not find this surprising.
13.5 In our view enforcement is one of the areas where there is the greatest room for improvement in the
process and policy of the FCA. There is very little transparency surrounding the FCA’s approach to
enforcement. This is an area where the regulator, the industry and the consumer would benefit from
a much greater understanding and much greater consultation. AFME would be happy to assist with
this process.

14. Looking ahead (chapter 14)

14.1 As banks become increasingly reliant on technology so regulators and compliance departments have
to do the same.

14.2 It is famously commented that the FCA Handbook when printed out stands more than 2m tall and
costs more than a second hand Mini Cooper. Surely the time has come for the Handbook to exist solely
in electronic format and to be searchable with links to law reports, enforcement decisions, academic
comment, FICC Markets Standards Board (FMSB) and Joint Money Laundering Steering Group (JMLSG)
publications, codes of conduct, relevant EU regulation, FCA guidance, Market Watch and the like, and
generally made more user-friendly.
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14.3 In terms of content of the Handbook, we note that the FCA has recently started to publish a Financial
Crime Guide which contains content that overlaps with the work of the JMLSG. This does not seem to
us to be helpful and we would suggest that the FCA review this Guide to ensure that, if indeed it is seen
as useful, its remit is restricted to guidance that has been consulted on and agreed with the JMLSG.

14.4 We also believe the regulators should encourage the industry to act together in sharing information
and sharing technology, reducing costs, and increasing efficiency (without, of course, acting in an anticompetitive way). The only reason why, for example, KYC utilities (being databases in which client
information is stored for AML/CTF purposes) are not widely used is that the regulators will not permit
banks to rely on the information that is stored in them. Also, more sharing by the regulator of
information about cyber-attacks, attempted market abuse and financial crime would be to the benefit
of all, except of course the criminals. Again, we are pleased to see that these ideas were floated at the
recent FCA Financial Crime Conference; and again, we would be happy to contribute to the process of
taking them forward.

Responsible AFME executive

Will Dennis, will.dennis@afme.eu
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About this consultation
The Financial Conduct Authority (FCA) wants to provide guidelines to explain how they
interpret their objectives and choose their business plan priorities. The future Mission
document explains the FCA’s approach and asks the key questions they need to answer
as a conduct regulator. These include questions relating to consumer responsibility and
vulnerability, their role in encouraging change and innovation in the industries they
regulate, how they identify harm and then decide what action to take to address it, and the
interaction between regulation and public policy. It also focuses on the tools the FCA uses
to deliver their competition policy, firm supervision and enforcement work.
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Key points and recommendations




















We strongly agree that, in some circumstances, it is more efficient for the regulator
to play a stronger role in enforcing market discipline, by stopping unsuitable
products from entering the market and by stopping excessive charging.
We recommend that the FCA measures its performance against key consumer
principles, applying them in a practical supervisory tool in the same way as the
Principles for Business.
In defining harm, the FCA should take into account consumer vulnerability and
prioritise tackling harm affecting consumers in vulnerable circumstances. However,
to look only at vulnerability risks missing major systemic issues such as mortgage
endowments. FCA should not assume that ‘competition is for rational consumers
and protection is for vulnerable consumers’ – we hope to see an approach that
looks at how competition and protection can work for all consumers, whatever their
level of vulnerability.
We strongly welcome FCA’s consideration of its role in relation to social policy and
believe that it has an important part to play in raising (publicly if necessary) issues
relevant to its work where it believes action is needed but where it does not itself
have a mandate to intervene.
We would like to see a stronger ‘inclusion’ objective for the FCA, but even without
such an objective think it can and should play a stronger role in promoting access,
particularly in relation to banking.
The implications of big data, dynamic pricing and increased segmentation are very
worrying for disadvantaged or disengaged consumers, and the FCA needs to go
beyond simply being ‘transparent’ to consider the implications for its competition
and consumer protection objectives.
As part of its work on innovation, the FCA should consider how it uses its tools and
facilities (such as the regulatory sandbox) to meet the needs of all consumers, not
just the fortunate early adopters, and particularly those in vulnerable circumstances.
We welcome FCA’s work on fair treatment of long-term customers and hope that
they will apply the lessons learnt to both new business models, particularly new
retirement income models, but also to old ones (such as savings accounts) which
may become increasingly important.
We recommend that the FCA publishes a full consultation on a possible duty of
care. If the FCA believes that a duty of care is unnecessary, then we believe that
the onus is on the regulator to show how it plans to deal with some of the
challenges that the Financial Services Consumer Panel has highlighted.
We welcome and support FCA’s approach to disclosure. The FCA should not shy
away from intervention where it proves too difficult for consumers in the target
market to understand the essential features of a product.
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Introduction
Age UK is the country's largest charity dedicated to helping everyone make the most of
later life. The Age UK network includes over 150 local Age UKs reaching most of England.
We provide information and advice to around 5.9 million people each year through webbased and written materials, and individual enquiries by telephone, letter, email and local
face-to-face sessions. We work closely with Age Cymru, Age NI and Age Scotland.
We welcome the FCA’s consultation on its role and business priorities, and particularly the
opportunity for an open discussion around issues such as consumer vulnerability and
whether there is a need for a duty of care. Below we have listed those questions on which
we have comments to make, grouping these together under the headings used in the
paper.

Ensuring markets function well
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
Q2: Do you think our approach to consumer loss in well-functioning markets is
appropriate?
Q3: Do you think we have got the balance right between individual due diligence
and the regulator’s role in enforcing market discipline?
As past experience has shown only too often (mortgage endowments, pension charges
and many more examples) individual due diligence is a very imperfect tool in consumer
markets. This is certainly the case where consumers are ‘vulnerable’, but also applies to
consumers generally, because in such a complex marketplace, where switching is often
difficult, there are still major imbalances of power between provider and consumer.
The imbalance in power has been recognised in changes to insurance law around
disclosure of material information and in moves to cap pension early exit fees and default
fund charges. While enforcing good practice, improving transparency and ongoing
supervision are all vital, we strongly agree that, for some products, it is more efficient for
the regulator to play a stronger role in enforcing market discipline, by stopping unsuitable
products from entering the market and by challenging and if need be stopping excessive
charges.
Q4: Do you think the distinction we make between wholesale and retail markets is
right? If not, can you tell us why and what other factors you believe we should
consider?
Q5: Do you think the way we measure performance is meaningful? What other
criteria do you think are central to measuring our effectiveness?
We would like to see FCA measure their performance against key consumer principles.
The consumer movement has adopted various principles which consumer industries
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should meet such as: access to goods and services that will meet consumer needs; value
for money; a real choice of goods and services; safety and security; redress;
information; and a right to be heard. We think these would provide a useful framework
against which to assess performance and to assess the state of the market. The FCA
should translate and apply these principles as a practical supervisory tool in the same way
as the Principles for Business, and they would also help to flesh out either the ‘Treating
customers fairly’ principle or a Duty of Care.
Q6: Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?
Q7: Do you think our intervention framework is the correct one?
In defining harm, the FCA should also take into account the type of consumers involved,
and place a higher priority in tackling harm affecting consumers in vulnerable
circumstances. This could be justified under the ‘Proportionality’ principle.

Regulation and broader public policy – getting the balance right
Q8: Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
Q9: Is our understanding of the benefits and risk of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
We strongly welcome the FCA’s consideration of its role in relation to social policy and
believe that there are areas of public policy in which it has an important part to play. At the
very least, its experience as a regulator should inform policy-making through research,
raising issues it encounters privately with Government and firms, but it should also be
prepared to make public statements, if there are public policy issues relevant to its work
where it does not have a mandate to intervene. We are pleased that it has raised the
following issues in the consultation paper.
Access
We agree that the FCA has a role in promoting access of essential financial services (or
services of general economic interest) but feel that these are too narrowly defined in this
section. For example, basic bank accounts only deal with some issues of exclusion from
banking – many people are ‘under-banked’, for example older people who have bank
accounts but who are unable to use them effectively and safely because, for example,
they are housebound. Age UK would favour a stronger inclusion objective for the FCA, but
even without that we think a stronger role in promoting fairer access is justified under both
the FCA’s public sector equality duty and its duty to have regard to ease of access in
furthering its competition objective.
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Price discrimination
We think that the advent of big data, dynamic pricing and increased segmentation on
financial markets, while beneficial for some consumers, could lead to real unfairness for
those who are more disadvantaged and/or disengaged. We agree that this could lead to a
threat to FCA objectives, particularly ‘Treating consumers fairly’, and how this interacts
with the competition objective. We suggest that the FCA needs to go beyond simply being
‘transparent’ in how it makes judgements, to consider how these new business models
meet the needs of all consumers, including those in vulnerable circumstances. There are
implications for both its competition and its consumer protection objective.
While we welcome the FCA’s work on GI pricing, it need to look more broadly at the
implications across the financial services market. The complexity of new pricing models
could also make issues around supervision and redress more difficult, for example if
systems are not adequately documented and there is a weak audit trail. We note a major
telecoms provider has recently been fined by Ofcom because of fundamental billing errors
where it had initially declined to reimburse individual customers because of difficulties
tracing them.
Technological change
We agree that the FCA has a role in promoting innovation in the interests of users.
However, in doing so, it should consider how innovation affects all users – not just those
fortunate early adopters – under its public sector equality duty. In particular we are
concerned that costs of maintaining legacy systems will fall increasingly heavily on longerterm customers and those in vulnerable circumstances – creating a conflict with its role in
promoting access. As in the pricing issue, FCA should have a role in the social policy
debate around what levels of cross-subsidy are acceptable. More positively, the FCA
could also use its tools and facilities (such as the regulatory sandbox) to encourage
inclusive design or innovations specifically aimed at consumers for whom existing options
result in limited access or exacerbate vulnerable circumstances.
Long-term products
We welcome FCA’s recent work on the fair treatment of long-term customers and urge
them to continue this. We would like to see them applying the lessons learnt in considering
whether new business models meet consumer needs, for example new retirement income
products developed in response to pensions freedom and choice. However, we think this
also has challenges for ongoing supervision – and to products which are not normally
seen as ‘long-term’. For example, recent research by the PLSA found that 19 per cent of
people who withdraw pensions savings saved or invested it all in a different vehicle (often
bank accounts), while 57 per cent saved some and spent some. This makes fair treatment
of long-standing bank savers even more important.
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A ‘duty of care’
Q10: Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
Q11: Would a Duty of Care help ensure that financial markets function well?
We agree that recent changes in public policy and the marketplace – such as the pension
freedom and choice reforms and increased price discrimination - have put more
responsibility on individual consumers and increased the need for a greater and more
innovative regulatory response. There are two problems we see with ‘Treating Customers
Fairly’: first that from a consumer perspective, it does not appear to have been used to
create systemic change in the market, and second that it is not actionable (so consumer
cannot accelerate regulatory action by pursuing legal claims themselves). Although few
consumers are in a position to take legal action, recent research by the FCA on ‘creating
and sustaining cultures of compliance’ suggests that how you signal the duties of firms to
staff is important and a new ‘duty’ could help with that – as well as potentially signalling to
consumers what standard of care they should expect.
We recommend that the FCA publishes a full consultation document on the duty of care. If
the FCA believes that a duty of care is unnecessary, then the onus is on the regulator to
show how it might deal with some of the challenges that the Consumer Panel have
highlighted using its existing powers.
Partly this is about spotting the ‘real-life issues’ early and being prepared to act on them.
Quite often these involve business models where the imbalance of power between
provider and consumer has gone beyond an acceptable level, such as endowment
mortgages and PPI, which started out as models that could be justified in some
circumstances, but where later the norm became widespread mis-selling and unfair profittaking. The FCA should apply a tougher, more fundamental test of consumer fairness to all
firms not only at authorisation but also as an ongoing, focused supervisory strand rather
than as something incidental. This will require business models to be assessed on an
ongoing basis, rather than just at outset.
Examples of the sort of issue that we would like to see FCA tackle more vigorously, either
through implementing a duty of care or a more vigorous approach to ‘Treating customers
fairly’ are:
- ‘push authorisation payments’, where what was envisaged originally as a convenient
system for consumers has become exploited by fraudsters and where banks have little
incentive to change their systems
- the practice of downgrading savings accounts interest rates – a long-running issue that
exploits the most vulnerable consumers
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Other issues where the FCA needs to send out strong signals are around the area of price
discrimination – or what could be seen as unfair exploitation of customer’s individual data.
FCA has rightly identified this as a significant issue, and we suggest that they set out how
they would use their existing powers and supervisory and enforcement processes to tackle
abuse in a way that would be equivalent to having a duty of care.
Q12: Is our approach to offering consumers greater protection for more complex
products the right one?
Not necessarily. In certain circumstances the vulnerability of the consumer and the
imbalance of power may be more important factors. For example, payday lending is not
particularly complex (in fact it is sold as a straightforward and easy way of borrowing) but
this relative simplicity is outweighed by the vulnerability of the target market and the
imbalance of power between consumer and provider.

Vulnerable consumers
Q16: Is our approach to giving vulnerable consumers greater levels of protection
the right one?
The vulnerability of the consumer is an important consideration and we welcome the work
FCA has done to encourage firms to consider this aspect. However, to look at only at
vulnerability risks missing major systemic issues such as mortgage endowments. There
are some market abuses which the regulator should tackle because the firm is breaching
the spirit of ‘Treating customers fairly’, whoever the customer is. FCA should not assume
that ‘competition is for rational consumers and protection for vulnerable consumers’ – we
hope to see an approach that looks at how competition can be made to work for all
consumers, whatever their level of vulnerability.
There is also the question of adequate protection and defining and identifying vulnerability.
Whilst we expect that few will disagree that those in vulnerable circumstances may require
additional protection (and indeed consider it a natural part of treating customers fairly),
there is likely to be wider variation in how this should be delivered and to what level. We
would welcome further discussion on detail in this area to ensure that the general
agreement delivers concrete results for consumers.

The role of disclosure in consumers’ choices
Q17: Is our approach to the effectiveness of disclosure based on the right
assumption?
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Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
We welcome and support FCA’s approach to disclosure, which firms have too often used
simply to shift responsibility on to consumers. Market transparency is essential (for
example requiring firms to publish data on charges) – but FCA needs to take a pragmatic
approach to the detailed information given to individual consumers, and focus on what is
effective. FCA should not shy away from intervention where it proves too difficult for
consumers in the target market to understand essential features of the product.

Enforcement
Q25: Do you think more formal discussions with firms about lessons learned will
help improve regulatory outcomes?
Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
No. While enforcement is hidden in this sort of ‘privacy’, consumers will always ask why
FCA is not using its enforcement powers fully and call for a stronger ‘duty of care’.
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167 Fleet Street, London EC4A 2EA, UK
+44 (0)20 7822 8380
info@aima.org
aima.org
Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London E14 5HS
United Kingdom
Sent by email: FCAMission@fca.org.uk
25 January 2017
Dear Sir/Madam,

AIMA’s response to the FCA our future mission
The Alternative Investment Management Association Limited (AIMA) 1 welcomes the opportunity to
submit its comments to the Financial Conduct Authority (FCA) in relation to its future mission
consultation paper (the ‘Consultation Paper’).
The FCA plays a pivotal role in regulating one of the world’s top two financial centres with a flourishing
centre for alternative investments. The UK’s regulatory framework is key to maintaining the reputation
the UK enjoys in terms of depth of knowledge and the interconnectedness of global financial markets.
In the light of the UK’s forthcoming exit from the European Union the FCA will have a major role to play
in maintaining the international competitiveness of UK financial markets while maintaining high levels
of market conduct and consumer protection. It is essential that the FCA continue to invest in the
development of UK markets by supporting financial innovation and through its network of supervisory
and policy contacts with other national competent authorities which are essential to maintaining and
developing the UK as the leading global financial centre.
AIMA has long been a proponent of the highest standards of financial conduct within markets and the
need to have a dynamic approach to market conduct which can easily adapt to diverse business models
and technologies. Therefore, we would like to take this opportunity to support the FCA’s future mission
generally and to agree with the FCA’s conclusion that there should continue to be a differentiation
between the wholesale and retail markets.

1

AIMA, the Alternative Investment Management Association, is the global representative of the alternative investment industry,
with more than 1,700 corporate members in over 50 countries. AIMA works closely with its members to provide leadership in
industry initiatives such as advocacy, policy and regulatory engagement, educational programmes, and sound practice guides.
Providing an extensive global network for its members, AIMA’s primary membership is drawn from the alternative investment
industry whose managers pursue a wide range of sophisticated asset management strategies. AIMA’s manager members
collectively manage more than $1.5 trillion in assets.

The Alternative Investment Management Association Ltd
Registered in England as a Company Limited by Guarantee, No. 4437037. VAT Registration no. 577 591390. Registered Office as above.

That said, we do have a few more specific comments to offer on the Consultation Paper, which primarily
relate to question 11 of the Consultation Paper and to supporting the FCA’s current position that it is
unnecessary to have a duty of care rule.
In June 2015 the Financial Services Consumer Panel (the ‘Panel’) suggested incorporating a duty of care
into the Financial Services and Markets Act. The Panel argued that “the FCA’s rules on duty of care,
would for example, require firms to ascertain whether the potential customer has understood the
features, risks and costs of a product of service prior to sale”.2 The Panel believed that this in turn
would significantly improve the culture in financial services. It is not clear whether the Panel is
suggesting that culture would be improved simply as a result a new duty of care rule being in existence,
or as a consequence of the deterrent effect of consumers having additional remedies in the courts, via
class actions.
It is difficult to see how the proposed duty of care rule would further improve the culture in financial
services when the FCA has broad powers (which it exercises) to bring actions against firms and
individuals for breaches of the FCA principles, including, but not limited to, those set out in PRIN 2.1.1R:


Principle 1 – a firm must conduct its business with integrity;



Principle 2 – a firm must conduct its business with due skill, care and diligence;



Principle 5 – a firm must observe proper standards of market conduct;



Principle 6 – a firm must pay due regard to the interests of its customers and treat them fairly; and



Principle 8 – a firm must manage conflicts of interest fairly, both between itself and its customers
and between a customer and another client.3

We believe those principles provide sufficient scope already for the FCA to ensure that firms maintain
an appropriate culture.
The Panel’s argument seems to suggest that firms will only improve their culture if they are at a greater
risk of litigation from customers. Firms are currently subject to the threat of significant regulatory
sanctions by the FCA for breaches of its rules, including fines and redress to customers, and this
arguably already acts as a strong deterrent.
The duty of care proposal, if enacted, could encourage a more litigious culture in the field of financial
services, in particular with a greater likelihood of firms being subject to class actions. This would put all
firms at greater risk of potentially vexatious litigation, with the costs of defending litigation often being
significant. By contrast, firms have confidence in the current process whereby the FCA commences
enforcement proceedings after applying due process.
In our view, the duty of care proposal is unlikely to achieve its stated objective of improving culture.
Consequently, we agree with the FCA’s current position: that it is unnecessary to have a duty of care
rule.

2

Financial Services Consumer Panel, Incorporating a duty of care into the Financial Services and Markets Act https://www.fscp.org.uk/sites/default/files/fscp_position_paper_on_duty_of_care_2015.pdf.

3

The FCA’s PRIN 2.1 can be viewed at https://handbook.fca.org.uk/handbook/PRIN/2/1.html?date=2016-10-03.
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We hope you find our comments useful and would be more than happy to answer any questions you
may have in relation to this letter.
Yours sincerely,

Jiří Król
Deputy Chief Executive Officer
Global Head of Government Affairs
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EXECUTIVE SUMMARY
As a business and technology consultancy specialising solely in financial services,
Altus has extensive experience working with clients in the UK market, including
investment platforms, insurers, life companies and retail banks. With practical
involvement in both system and business developments across the pension and
investment sector we welcome this opportunity to respond to the Financial Conduct
Authority consultation on its mission.
Overall the consultation is very nicely structured and clearly written and it is
encouraging to see the FCA opening up to external input on its future direction. We
have responded below to those questions where we have strong views or particular
insights but, in summary, we believe that the FCA ought to become more proactive in
its mission in the future.
The social and political landscape has changed enormously since the UK Financial
Services regulator was originally founded and the challenges facing the country are
very different. The continued decline of DB pensions, gradual reduction of the state
safety net and a growing culture of debt point to a looming crisis for a large proportion
of the UK population as they approach retirement.
In our opinion that suggests the FCA should move beyond simply preventing harm
from financial services products and towards promoting better financial outcomes for
consumers. That translates, in our view, into the regulator creating an environment
which promotes saving and investing whilst balancing this against inappropriate risks.
We believe that ultimately this will require the FCA to agree some low risk investment
products that can be offered to the mass market via simpler and cheaper routes than
is currently possible.
Whilst the detail of this would need to be worked through, we note that the FCA has
used an automotive industry analogy on a number of occasions and we would suggest
that something akin to the NCAP safety regime adopted by motor manufacturers
provides a useful model of what can be achieved without compulsion. Without some
such initiative, we fear that the regulator will increasingly be seen as an obstacle to
reform rather than an enabler.
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ANSWERS TO QUESTIONS

Q1:

Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
The proposed definition is complete but quite generic and we suggest a couple of
additional characteristics would be appropriate in a financial services context.
The first is around “consensus pricing”. The paper talks about “genuine rivalry between
firms” but it may be helpful to spell out that clustering of prices will be seen as potential
evidence of a market which is not functioning well and to be clear that the FCA will
monitor this.
Second, given the prominent role that tax treatment plays in shaping the financial
services market, we would propose that the definition be extended to consider the
extent to which the market achieves the policy objectives intended by the tax regime.
For example, if the government incentivises retirement saving for basic rate taxpayers,
we might expect a well-functioning market to produce an increased income in
retirement for that segment of the population.

Q2:

Do you think our approach to consumer loss in well-functioning markets is appropriate?
We agree that consumer loss cannot realistically be eliminated in financial services
and that consumers should be encouraged to take responsibility for their investment
decisions.

Q3:

Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
The consultation paper acknowledges that consumers must be protected from harm in
some cases and uses the car industry as an example. We agree that vehicle safety is
an excellent analogy and would encourage the FCA to adopt a similar approach to the
NCAP safety regime adopted by motor manufacturers.
The FCA acknowledges in the paper that FS relationships are typically long-term
making it impractical for consumers to learn from their mistakes and this is surely a
strong argument for regulating products.
We also note some inconsistency in how risk is regarded between the sections on loss
as part of well-functioning markets and that on regulating real world markets. The
former lists a number of risk categories which can lead to loss whilst the latter
summarily defines General Insurance as low risk and Investment as high risk based
on just one of these; certainty of outcome.
The truth is more subtle than this and ought to take account of the risk customers may
deliberately take on via investment versus the accidental risk of failing to adequately
insure against particular risks with, say, car insurance. The latter is, after all, why
certain minimum cover is laid down by law.

Q4:

Do you think the distinction we make between wholesale and retail markets is right? If
not, can you tell us why and what other factors you believe we should consider?
The distinction is reasonable but we would dispute the contention that “advice” is
widespread in retail markets. Even for investment business, HMRC data indicates that
less than 50% of new ISAs are advised whilst, for other sectors such as general
insurance or retail banking, there is very little actual advice – unless the FCA is using
the term more loosely than usual?
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Do you think the way we measure performance is meaningful? What other criteria do
you think are central to measuring our effectiveness?
Measuring outcomes in markets is, in our opinion, the most meaningful of the proposed
approaches. Given our response to question 1, we would suggest that the scope of
these outcomes be extended to measure UK savings and investment ratios as this is
a key outcome of a well-functioning financial services market.

Q6:

Do you think our intervention framework is the correct one?
The FCA intervention framework is useful in a reactive context but, in our view, the
FCA could take more proactive steps to avoid unsuitable financial services products
reaching the market in the first place.
Returning to the NCAP analogy, we would encourage the FCA to provide some
oversight of product design to ensure appropriate products are made available
particularly to less sophisticated consumers. We are aware that this topic has been
looked at before with a number of consultations and even the introduction of a
kitemarked product in the form of Stakeholder pensions. However, all these pre-dated
the RDR which has transformed the distribution landscape by removing commission
bias and we would suggest that the potential for positive intervention by the FCA is
now far greater than ever before.

Q7:

Do you think the way we interpret our objective to protect and enhance the integrity of
the UK financial system is appropriate? Are there other aspects you think we should
include?
The FCA’s focus on preventing harm is appropriate in our view although we would
suggest interpreting this more broadly to consider the harm to consumers of not
investing. Given the well documented pressures on individuals to take greater
responsibility for their finances in retirement, it would seem important to encourage
greater levels of retail saving and investment.

Q8:

Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
This is a very broad question but, in summary, we believe the FCA should take more
responsibility for policy outcomes than is currently the case.
The UK regulator was originally established in the mid-80s following several financial
scandals and with a focus on preventing further crises. The social and political context
at the time was still relatively paternalistic with a strong safety net culture. Focusing on
the regulation of high risk financial products to the mass market was therefore a natural
response.
However, thirty years on we face a very different landscape where arguably the
greatest financial challenge faced by society is the lack of saving for retirement. Against
this backdrop, we suggest the FCA should have some responsibility for encouraging
responsible saving and investment which is clearly far more policy focused.

Q9:

Is our understanding of the benefits and risk of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
The logic of the paper in this section is difficult to dispute but the market fallout from
RDR has surely demonstrated the risks of simply removing cross-subsidy as mass
market consumers have eschewed financial advice in large numbers resulting in the
so called “advice gap”.
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Whilst we certainly do not suggest a return to providers paying advisers, we do believe
that the market needs to adapt to provide cheaper replacement services and the FCA
has a responsibility to modify its rules to encourage such adaptation.
Beyond ensuring that regulation does not stifle innovation, we agree with the FCA that
some level of price discrimination and cross-subsidy is an inevitable feature of a
competitive market.
Q10:

Does increased individual responsibility increase the need and scope for a greater and
more innovative regulatory response?
Definitely. Project Innovate and the Regulatory Sandbox are both useful developments
but we believe the regulator should go further to help providers design a set of simple
products which could be made available to consumers without the need for regulated
advice.

Q11:

Would a Duty of Care help ensure that financial markets function well?
No. We agree with the FCA that TCF principles already cover this. In addition the
Equality Act 2010 legislates against sex, race, disability, beliefs, age discrimination etc.
whilst various consumer protection acts cover subjects such as advertising, fitness for
purpose etc.

Q12:

Is our approach to offering consumers greater protection for more complex products
the right one?
Yes we agree with the FCA approach although we would encourage the regulator to
go further with relaxing rules at the simple product end of the spectrum. We would also
point out that just because a product carries investment risk does not mean it is
necessarily complex; a structured product is far more complex than an index tracker.

Q13:

Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
Yes it is an appropriate distinction and should align with MiFID client categorisations.

Q14:

Is our approach to redress schemes for issues outside our regulatory perimeter the
right one? Would more specific criteria help firms and consumers?
Broadly speaking the FCA approach seems to work although we do have concerns
about the emergence of a claims culture in the UK which the FCA should be careful
not to stoke.

Q15:

What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
No strong views

Q16:

Is our approach to giving vulnerable consumers greater levels of protection the right
one?
The definition of vulnerable consumers is too broad and the FCA “approach” too vague
to give a useful response.

Q17:

Is our approach to the effectiveness of disclosure based on the right assumption?
It is good to see the FCA reflecting on how consumers react in the real world and we
would encourage the regulator to do more to ensure that disclosure is achieving its
objectives. In general we would suggest that less is more when providing information
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and would like to see one simple figure for the cost of investing in a similar manner to
APR.
Q18:

Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach
where conventional disclosure steps prove ineffective?
Yes we believe it is appropriate and would go so far as to propose that the FCA should
classify products according to their risk level in a similar manner to NCAP safety ratings
for vehicles rather than waiting for consumers to “road test” them.
One other aspect that the FCA should consider is the relationship between pre-sale
and post-sale disclosure. As the FCA notes, many financial products are bought on a
long-term basis and the customer has limited opportunity to learn from their mistakes.
In many cases the rules place great emphasis on pre-sale disclosure but few
requirements for post-sale disclosure, and those post-sale disclosures rarely provide
any direct comparison with the disclosure provided pre-sale.
For example in a similar way to general insurance renewal quotes now requiring the
previous premium to be displayed, it would be useful if annual statements on
investment products compared growth and charges actually delivered against the
assumptions in the pre-sale literature. Post-sale disclosure could easily provide a
charges figure in £, which may highlight high cost products to customers in time for
them to take action, even if the percentage charges disclosed pre-sale were lost on
them. Whilst there are clearly risks (especially around judging investment performance
on short term basis) a clear comparison indicating that returns were less than
expected, or costs greater, may provide customers with an effective prompt to review
their decisions (either on choice of investments, or levels of contributions) to ensure
they meet their long-term objectives.
Similarly whilst great emphasis is placed on fund managers clearly stating their
objectives in KIIDs provided pre-sale, any discussion on how well these objectives
were met is often confined to detailed annual reports that few customers read and
which realistically customers must chose to find themselves (e.g. via their platform
provider’s website). Greater consideration could be given to this, and to ensuring that
comparators are to objective market benchmarks rather than industry-defined
“sectors”.

Q22:

Is there anything else in addition to the points set out above that it would be helpful for
us to communicate when consulting on new proposals?
When setting out proposals we believe the FCA should place greater emphasis on the
practical ability of customers to exert competitive pressure on companies. Whilst many
financial products are long-term many of them, especially in the investment space, are
inherently portable. The FCA should place greater emphasis on the ability of customers
to move investments between providers effectively – and for investment funds,
between share classes within the same fund. Whilst we agree that the FCA should not
be a price regulator, the fact fees for doing this in many cases amount to the equivalent
of several years of normal fees, and therefore represent a clear barrier to competition
that the FCA should act on.

Q23:

Do you think it is our role to encourage innovation?
Not really but neither should the FCA be an obstacle to innovation. Project Innovate
and the Regulatory Sandbox are encouraging steps from the FCA but the regulator
needs to be open minded about whether current regulations need to change in light of
social and technology developments, and in particular whether new technology might
allow more personalised disclosure that is more effective than generic disclosure
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currently envisaged in many regulations. Too much current FCA activity on this topic
appears to proceed from the assumption that the regulatory handbook is immutable
and that innovators simply need to be educated in it.
Q24:

Do you think our approach to firm failure is appropriate?
No strong views.

Q25:

Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
Yes and we would encourage more of these.

Q26:

Do you think that private warnings are consistent with our desire to be more
transparent?
Private warnings can inevitably be seen as undermining transparency from the FCA
but, ironically, they are more likely to encourage transparency from regulated firms. It
is a difficult balancing act and we sympathise!
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ABOUT ALTUS
Altus offers two unique and independent services to the financial services industry:
Altus Consulting and Altus Business Systems solutions.
Altus Consulting is a specialist provider of consultancy services to the Financial
Services sector. We help clients achieve operational excellence and improved returns
via a combination of proven industry models, technology expertise and market insight.
Altus Business Systems offers a range of industry leading investment automation
solutions, dedicated to improving operational efficiency of companies within the
Financial Services sector to keep their business critical processes running smoothly.
For more details of either of these services please visit our website altus.co.uk or
contact us on 01225 438000.

END OF DOCUMENT
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Association of Mortgage Intermediaries’ response to
FCA future Mission
This response is submitted on behalf of the Association of Mortgage Intermediaries (AMI).
AMI is the trade association representing over 80% of UK mortgage intermediaries.
Intermediaries active in this market act on behalf of the consumer in selecting an appropriate
lender and product to meet the individual consumer’s mortgage requirements. Our members
also provide access to associated protection products.
Our members are authorised and regulated by the Financial Conduct Authority (FCA) to carry
out mortgage and insurance mediation activities. Firms range from sole traders through to
national firms and networks, with thousands of advisers.

Introduction
We welcome the publication of this document and invitation to input into the debate on the
FCA’s role. We believe this is a positive first step to what we hope leads to more open and
collaborative regulatory thinking. We would like to note that we believe there are many positive
actions that the FCA has taken which are not addressed in our response, such as the
consultation process during the Mortgage Market Review (MMR) and the latest preconsultation paper discussions on the Financial Services Compensation Scheme (FSCS)
structure and levies, and this is due to the nature of the questions asked and focus of the
paper.
One of the FCA’s focuses has quite rightly been on the culture in UK banking, recognising its
significant role in the financial crisis and as a cause of many failings within firms. In the same
way, we believe the culture within the regulator affects how it understands the industry, drives
the actions that it does and does not take, and ultimately questions the effectiveness of its
role. The FCA chief economist last October referred to ‘good’ culture within a firm involving a
shared belief – and pride – in the importance of delivering value for clients, emphasis on longterm relationships with clients and business partners, and a habitual practice of acting with
honesty, prudence and personal accountability within the company and with outside
stakeholders. Many of the concerns that we raise in this document stem from what we would
perceive as a lack of good culture within the FCA.
Another important issue is the need to convert words into actions. The FCA has in the past
made statements and pledges which have not materialised. For example, in its December
2014 strategy it acknowledged the need to tackle inefficiency and remove duplication by
making better use of the significant amounts of data it collects and by sharing resources within
the organisation. However last year the FCA imposed further data requirements on firms
relating to complaints so it could reduce its own administrative burden. Firms also continue to
receive ad hoc requests for data already held by the FCA, thereby incurring avoidable
additional expense.
We agree with most of the beliefs set out by the FCA in this Mission document, however our
concerns are around how these are put into practice.
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Key concerns
We believe the FCA culture is affected by a number of factors:
Skewed emphasis on provider relationships
As raised by the consumer lobby in the Mission conference, we support the view that providers
have too much influence on the regulator. This stronghold has a fundamental impact on the
work carried out by the regulator, not least the lack of intervention in the collapse of HBOS
and the failure to effectively address Payment Protection Insurance (PPI) mis-selling and mishandling of complaints.
It’s been nearly three years since MMR and there is still an issue with borrowers being unfairly
trapped in their existing mortgage. Throughout 2014 lenders were criticised for failing to
implement the FCA’s transitional arrangements and during this time we saw the regulator
stopping short of enforcing its own rules, despite pressure from politicians, intermediaries and
consumer groups. Lenders later started hiding behind the changes brought in by the Mortgage
Credit Directive (MCD) but were denying borrowers’ access to products or lower rates which
would still have been allowed under the rules. Rather than apply any pressure on lenders to
achieve good consumer outcomes, the regulator emerged by their side announcing an
“improvement” in lenders’ approaches. Our firms continue to experience borrowers being
prevented from accessing more suitable products yet this issue continues to be ignored. The
impact on mortgage prisoners will only worsen when interest rates rise, and by which time any
action will be too late.
The mortgage market study seems to be heading in a direction which has been led primarily
by lenders’ responses. This has been evident in both the feedback statement and terms of
reference. The competition team seems to see intermediation as detrimental for consumers
as it layers cost into the process. It continues to ignore the complete picture when raising
concerns around intermediaries using panels of lenders and its impact of consumer access to
products. It does not appear to recognise that intermediaries give consumers a wider choice
of products than lenders, who are essentially a panel of one. In addition, the FCA does not
appear concerned by this shift in the mortgage market by lenders to encourage product
transfers often without advice at the point of remortgage. The terms of the study omit this
section of the market, with industry estimates putting the annual gross lending figure for
product transfers between £80 billion and £100 billion. This is more than a third of the entire
residential mortgage market and the FCA does not seem interested in reviewing this or
mandating it to be recorded. The force for good from an intermediated market has not merited
any positive comment.
The industry discussions leading up to the implementation of MCD led to what we thought was
an appropriate and balanced approach by the FCA. However, following evident pressure from
lenders, last year we saw two consultation papers where the regulator backtracked on its MCD
rules by reducing disclosure requirements for lenders. During the MMR and its subsequent
implementation, the concept of a level playing field for firms and the principle of a consistent
consumer journey and protection lay at the heart of the rules. These recent changes removed
protections which only benefited lenders to the detriment of consumers. It is concerning that
the FCA allows lenders to change how they give advice in order to further their commercial
interests.
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Value for money
There continues to be poor control over resources, such as the £3.2 million wasted on unused
software licences. Despite the Davis enquiry and subsequent concerns raised by the statutory
panels and Treasury Select Committee, there is still an unnecessary focus on a
communications strategy and public relations. The ‘Live and Local’ roadshows are an
example of how firms are not getting value for money. Despite paying regulatory fees, firms
are invited to attend these events to pay more to speak to a supervisor. With the changes
made to the supervisory structure hardly any firms now have a dedicated supervisor, so firms
will see this as their only opportunity to speak to the regulator. Perversely a firm who wants
to launch a new technology based product or service receives direct support to help it meet
its regulatory obligations.
At the same time the FCA has been reluctant to speak at certain industry events, thereby
concentrating on their own paid-for roadshows. Furthermore, the regulator does not appear
to understand that their audience is the principals of firms, as the ones who are authorised
and are fee-payers, not individual advisers. The organisation of these events and invitees to
many of its industry roundtables do not reflect this understanding.
We remain concerned that we see many firms exercise their corporate right to limited liability,
but re-appear operating a very similar regulated business under another name with apparent
impunity. Responsible firms find this difficult as they are paying for these “failures” if there has
been poor advice or mis-selling. The FCA should be spending its resources on such
fraudulent firms. The FCA does not take sufficient steps in identifying these cases early
enough or taking appropriate enforcement action. The fact that this is happening shows that
regulation is not effective, which may explain why the FCA is shying away from this issue. The
regulator needs to stop being protective of its reputation and ensure those who led firms that
end up with significant legitimate claims in FSCS do not practice in future.
The National Audit Office has previously set out the need for better accountability and coordination, but the FCA has continued to add cost to firms without enough accountability for
its own failings. The Senior Persons regime will be extended to intermediaries and with the
change in the supervisory structure, firms are becoming more responsible for their own
supervision therefore we do not see how annual increases in fees can continue. AMI is of the
view that the FCA should be tasked with reducing its annual budget or at worst its budget
should be capped with any increases limited by the rate of consumer price inflation or less.
Having such a cap in place would not just provide greater certainty for regulated firms but it
would also help the FCA to be more efficient by encouraging it to prioritise its resources to
meet its budget, rather than setting its budget based on its needs. Effective cost controls
should be a driver to producing good outcomes in line with its core objectives. This would limit
regulatory creep and ensure that the focus is on the areas of greatest consumer or systemic
risk. Organisations without clear cost controls are rarely cost-effective in the way they operate.
The FCA expects such focus and clarity in the firms it regulates and it should be no different.
We consider that although their statutory duty is to the consumer, as it has to regulate with
consensus, it must take into account a limitation on firms’ abilities to pay.
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Specific questions
Q1: Do youthink our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
The Senior Persons regime should make it clear that lenders produce suitable products that
perform as described, intermediary firms understand these products and advise on them
appropriately. The respective firms and their principals are responsible for their own parts in
that. We should avoid contagion and keep responsibility clearly apportioned. In the mortgage
market however we have seen lenders take action against intermediaries where they believe
the intermediaries have not met their regulatory obligations.
We would welcome clarification on the FCA’s expectations around manufacturers controlling
distributors, including whether it is appropriate for a manufacturer to deem the distributor as
less than competent if they are approved themselves. There are also several references in
the Mission to ‘providers’ but it is unclear whether this relates to product manufacturers as we
would expect, or if a ‘provider’ of advice would cover both lender and intermediary.
We believe that the cost of regulation should be more focused on product manufacture rather
than on its distribution as ultimately the responsibility for the product, including its costs and
target market, lies with the manufacturer, as emphasised by the European Banking Authority
guidelines on product oversight and governance.
Q2: Do you think our approach to consumer loss in well-functioning markets is
appropriate?
Yes but in practice this approach is not always taken. For example, while the FCA has been
clear that a customer’s desire to consolidate debt is not sufficient justification on its own for
the mortgage advice, its supervisory approach is close to crossing policy boundaries. Advisers
should indeed have comprehensive conversations to be able to make recommendations in
the customer’s best interests, but these should not be political. The regulatory feedback from
the targeted work on debt consolidation suggested that it is only appropriate for customers to
consolidate debt if they have no other financial choice. However firms should not be expected
to discourage those customers who prefer to consolidate debt even when there is clear
affordability. Advising on a customer’s lifestyle is a step too far and certainly outside our
interpretation of the regulatory boundary.
Q3: Do you think we have got the balance right between individual due diligence and
the regulator’s role in enforcing market discipline?
The fact that a firm is regulated should not be the sole threshold for consumers to have
confidence. Consumers may think that this is a sufficient safety net but will be unaware of the
practical implications. As recognised by the FCA in its post-MMR thematic, it is a common
behaviour that consumers will not always know if they are receiving advice. They will therefore
be unaware of the loss of protection from the Financial Ombudsman Scheme (FOS) and the
FSCS where they opt for an execution only approach. In order to minimise consumer
detriment the regulator should be enforcing greater transparency for consumers in
transactions where advice is not given.
Similar disclosures and clarity should be given to consumers when a regulated firm sells an
unregulated product. While consumers are aware of the protections of regulation they do not
directly see the cost. It is for this reason that AMI supports a move to product levies which
could be made obvious to the purchasing consumer, so that they are aware of both the cost
of the FSCS and other regulatory protections and clear when a product has that protection.
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Q4: Do you think the distinction we make between wholesale and retail markets is right?
If not, can you tell us why and what other factors you believe we should consider?
Yes although we would question how the regulator deals with these markets when things go
wrong. We cover this elsewhere in our response.
Q5: Do you think the way we measure performance is meaningful? What other criteria
do you think are central to measuring our effectiveness?
A base measure should be the number of firms that fold into the FSCS, the number of claims
made and the amount of compensation paid. Whilst there should be an acceptance that firms
will fail, the focus should be on the reasons why they fail and looking at those responsible,
particularly if they reapply for authorisation or reappear in another regulated entity.
The cost of operating what should be a simpler regulatory model continues to escalate. In the
last few years where AMI has asked for support from implementation teams on the phasing in
of consumer credit regulation, the impact of MCD on adviser firms, on the underlying trends
from the MMR thematic review and on specific consumer issues arising from remortgaging we
were told that these cannot be resourced or were not a high enough priority. It took almost
twelve months to find a resource to undertake the mortgage examination syllabus review
which all in the industry agreed was long overdue, however this resource when delivered was
external.
We consider that the regulator has misinterpreted their competition objective, taking this
further than needed as set out in the legislation. The perspective that it was a standalone task
which competes with the Competition and Markets Authority, not a key aspect to be
considered in wider work, was and is a surprise. The belief that promoting technology is part
of this objective has also been misguided. Resources have been apportioned to assisting
creative projects when the regulator should be more focused on fraudulent firms harming
consumers. The volume and scale of the market studies undertaken since the competition
objective was incorporated appear disproportionate compared to the activity, when compared
to the number of regulatory failures. It reinforces the concerns that the departments within the
regulator are working in silos and there is a lack of planning and prioritising markets over a
measured timeframe. The mortgage market is a prime example where the timing for the
market study is not only poor for firms but likely to draw ineffective results with a recent
succession of regulatory and legislative changes still being embedded. Furthermore it seemed
illogical to decide to investigate a market that is highly competitive and ignore the real issues
facing consumers today. There appears less energy on tracking down and bringing to justice
all those involved in those firms that have failed in the last six years and occasioned huge calls
via FSCS, than in promoting technology and competition.
Finally, we see resources being wasted in the production of certain Occasional Papers which
opine in a fairly detached way on the issues that traverse our market. Asking lots of questions
is not a solution – we need less fence sitting and more planned solutions.
Q6: Do you think the way we interpret our objective to protect and enhance the integrity
of the UK financial system is appropriate? Are there other aspects you think we should
include?
We agree that the FCA is taking all the necessary actions in its operational objectives, however
where there is consumer detriment from unregulated activities we don’t believe that this is
being done effectively.
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Q7: Do you think our intervention framework is the correct one?
We believe that a wider view needs to be taken, because it is not just about setting out a
framework but how this is implemented in practice. In particular this centres on the staff
carrying this out and the disciplines embedded within the organisation. While this paper is
concerned about structure, our concern is around culture as a key driver for how the regulator
is run. There is currently not enough on-the-ground supervision and enforcement work being
carried out to stop fraudulent activity or to mitigate mis-selling claims that arise from the FSCS.
The FCA should be concentrating on gathering more market intelligence. Plenty of work is
being publicised around fines for insider dealing, yet preventing individuals from being
reauthorised when they have been responsible for harming consumers does not appear to be
a priority. There should not be a desire to protect a reputation but instead deal with the
individuals causing these losses, even if it means admitting failure of regulation. Our
interaction identifies that the FCA has many intelligent and motivated staff, but they lack
industry knowledge and motivation to deal with poor firms. They appear content to write the
report rather than deliver the change.
Q8: Where do you believe the boundary between broader policy and the FCA’s
regulatory responsibility lies?
As a core observer of market practice and behaviour, we consider that FCA should try to input
and influence public policy. However this should be based on the outcomes of its activity, not
by employing a large government affairs and public relations function and resource. This
should be a natural extension of the activity of its Board and Exco team, not more people.
There needs to be joined up thinking among the regulatory bodies with a strategic overview of
how the structures are working. We understand how the former Chancellor thought it wrong
that banks should benefit from fines levied on their peers, so sequestered the funds for
charitable benefit. If he had limited this to banks it would have been fair. By taking this from
all authorised firms, the benefit of fee reductions to good firms from the fines on bad has been
lost. The good firms have lost out in business to those who cheated and have to pay a second
time for compensation with no fee reduction where the FCA has caught up with the bad firms.
We agree with stripping the banks of the benefits within that sector, but not the small advice
firms that have bought into FSCS, with the concept that offset from the bad would reduce their
bill. If firms cannot have their money back, then we need a new contract that is based on a
fairer system so that the toxic products have paid towards their solution.
Q9: Is our understanding of the benefits and risk of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
We agree that the understanding is broadly correct and we think there is the right balance
within the mortgage market. The mortgage market study however seems to be concerned
with product complexity. While mortgages have many features, the vast range of products
matches the greatly differing and complex needs and circumstances of consumers. Because
there is also often a choice of suitable products, prices are competitive. By delivering this
wide range of products based on such variables as LTV, individual risk profile, employment
characteristics or type of property, the rate can be varied according to risk meaning there is
less cross-subsidisation.
Q10: Does increased individual responsibility increase the need and scope for a greater
and more innovative regulatory response?
The delivery of the Senior Persons regime is a requirement to document and clarify roles and
responsibilities making it easier to take action against individuals in firms. For those firms that
behave responsibly, this does not add significant cost or risk. Therefore we do not see any
need for a new response.
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We consider that more use should be made of Evidential Provisions in areas where firms need
to be encouraged to conform, such as MCOB 11.8.1 which sets out examples of how a lender
will breach a Principle. As the burden of proof using Evidential Provisions is greater than
Rules, they have a different impact on firms’ behaviour. In addition the reluctance to provide
guidance requires review as this is not helping good firms ensure that they deliver the best
cost effective outcomes.
We disagree with the belief that it is the regulator’s role to promote innovation. We believe
the regulator should not discourage innovation, but it should not be segmenting firms with new
technological solutions and giving them easements from the rules. We do not believe there
should be any deregulation around firms having less liability for the advice they provide.
Q11: Would a Duty of Care help ensure that financial markets function well?
We understand why this question is being asked but the issue is around which firms lack the
moral compass to be able to understand their existing legal and ethical responsibilities.
Intermediaries understand that they have a duty of care to customers. If providers do not
understand this from legislation, the FCA rules and principles of treating customers fairly,
integrity etc., then the problem lies with their culture and not understanding their
responsibilities to customers. We don’t believe that gold-plating a duty of care into the FCA
rules will change this. It is particularly inappropriate to consider this in light of the requirements
under the Senior Persons regime. Duty of care is an overarching legal obligation and there
has been the understanding that firms need to be aware of both their regulatory and legislative
responsibilities. It would not be efficient to now start transposing some aspects of law into
regulation.
Q12: Is our approach to offering consumers greater protection for more complex
products the right one?
In theory we agree but it depends what protection means. Although the Mission refers to
communicating the limits of FSCS protection to consumers, we do not think this goes far
enough. With activity relating to mis-selling of unregulated and risky products, it should be
clearer to consumers if they will not be protected by the FSCS. Higher fees for risky products
or where Professional Indemnity Insurance (PII) excludes them means that the firm should be
deterred from poor behaviour.
Where fraud has occurred the FCA should be identifying these cases earlier and taking
enforcement action. Directors of these companies reappear in other firms, often passing FCA
authorisation again despite previous mis-conduct. As proposed in the FCA’s consultation on
reviewing the FSCS, we agree that the FCA should be collecting more data on the types of
investment product being sold to be able to identify high risk firms.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
Yes.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter
the right one? Would more specific criteria help firms and consumers?
The FCA should be mindful that consumers will ultimately only feel they’re protected if they
get their money back, so they will be satisfied if they win and not if they lose. We do not view
PPI redress as an example of a successful redress scheme considering the length of time it
has taken and the continued reluctance by the regulator to make decisions as we still await
the final rules in respect of Plevin to be confirmed (and we are concerned that over £400,000
has already been spent on a PPI deadline campaign before the issue of this policy statement).
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We believe the regulator needs to be more assertive in taking the right actions in the interests
of consumers rather than withholding because of potential legal ramifications.
It needs to be clear for both firms and consumers which products and which advice is
regulated, and what compensation is available in each circumstance. Regulated firms cannot
continue to pay for the poor behaviour relating to unregulated advice or products. The gradual
shift over time of the FSCS being the first point of redress rather than effective PII is evidence
of more firms either setting out with the intention of failing or it being too easy to exercise
limited liability but remain in the industry.
Q15: What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
No comment.
Q16: Is our approach to giving vulnerable consumers greater levels of protection the
right one?
We are fully supportive of giving vulnerable consumers greater protection and believe the
Occasional Paper is useful guidance for firms. This paper merited higher status. However
there remains an issue for firms identifying when a customer becomes vulnerable if they were
previously not vulnerable. This issue is more acute in a non-advised sale, where such
customers are not being given adequate information or protection, and risks poor outcomes.
Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
Disclosure is mainly about relevance. MCD was clear around ESIS that if a firm is going to
rely on a specific term or condition then it needs to be expressly disclosed to the customer.
This is clear cut and we believe this approach should be taken more widely.
We agree that the effectiveness of disclosure links to how it is done, particularly how a firm
chooses to deliver this. We believe that nudges can be more engaging and we support
encouraging consumers to shop around, as the FCA has mandated in the general insurance
and annuity markets. This is currently lacking in the mortgage market and we believe that the
FCA should be taking this into account as part of its market study.
Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’
approach where conventional disclosure steps prove ineffective?
We agree however in practice the FCA has not always done this. Regulatory action was not
taken early enough with Keydata, as the products should have been withdrawn earlier. The
FCA required firms to give disclosures but did not go far enough as it did not understand the
product itself.
Q19: Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
We agree in theory but again this hasn’t worked in practice so far.
Q20: Are there any other factors we ought to consider when deciding whether to
intervene?
This has been covered elsewhere in our response.
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Q21: What more do you think we could do to improve our communication about our
interventions?
This has been covered elsewhere in our response.
Q22: Is there anything else in addition to the points set out above that it would be
helpful for us to communicate when consulting on new proposals?
We would welcome better communication of consultations, some of which are communicated
with us directly but others are buried in the publications page of the FCA website.
We also hope to engage in a proper consultation process, as in the last few years we have
seen many consultations in name only. MMR was a comprehensive and listening process
which worked very well. We consider the current FSCS review to have operated well to date.
The annual consultations on FCA fees for example feel less open.
Q23: Do you think it is our role to encourage innovation?
No and the FCA should consider realigning its priorities. The regulator should not be spending
resources on initiatives to assist technology-based new market entrants. Many new firms are
arguing that the regulatory rule book, capital requirements and the need for adherence through
the permissions process is acting as a barrier to entry and slowing their ability to innovate.
But this is caused in part by the time it takes to understand and adhere to complex rulebooks
and the need to deliver complex reporting to the regulator. These start-ups, often run by nonfinancial services experts, have a different view of the world. The rules have developed from
the need to protect consumers (from hard learned lessons of the past) and enhance integrity
of the financial system. Certain rules which need updating in light of technological
developments, such as methods of written communication, would of course be appropriate
provided that this applies to all firms. There should not be any easements for firms who wish
to bypass specific rules.
It is worrying that the FCA listens to technology firms wanting more regulatory guidance and
hand-holding through their propositions, yet it takes a distant approach to most regulated firms.
For these firms to have one-to-one regulatory engagement in the Sandbox while less and less
fee-paying firms are afforded this privilege is unhelpful. It is a significant advantage for
businesses to not need to spend resources, either internally or externally, to acquire regulatory
knowledge. We would welcome confirmation of how many FCA staff are allocated to
promoting innovation. Two thirds of firms who made Sandbox applications in the first cohort
have not been deemed suitable for testing, therefore not needing to pay any initial fees if
currently unauthorised. We do not consider this cross-subsidisation to be appropriate. It
would be fairer if the cost of the Sandbox was recovered from the firms who wish to use it.
Changing rules to fit new business models could result in artificial intelligence being employed
to interpret the rule book, potentially making many policy based compliance experts
redundant. Also by allowing straight-through flow of product sales, the need to accumulate
complex reports may be obviated. This will work really well for start-ups with no legacy or
back-book. However for complex multi-product firms with legacy systems this may prove
impossible, creating a real edge for new firms. A market led by virtual boutique systems, with
no offices, staff or capital that can quickly evaporate cannot be in the best long-term interests
of consumers. Reasoned stability based on decades of learning should not be sacrificed on
the altar of innovation.
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Q24: Do you think our approach to firm failure is appropriate?
A key factor that needs to be considered is how a firm has failed. If it is because a firm can
no longer afford to continue trading, this can be a normal feature of the market unless there is
volume suggesting a systemic cause, such as the level of regulatory fees. But where a firm
fails and leaves a number of complaints and claims against it, the firm should not be allowed
back into the sector. The FCA should recognise and be concerned about the difference in a
firm that fails financially and one that leaves liabilities, as the latter suggests a problem with
the advice or product. While hundreds of millions in compensation is being paid out we have
not seen FCA taking sufficient enforcement action against firms, not seen individuals
struggling to become authorised again, nor loss of statements of professional standing by the
professional bodies, a key positive development of the Retail Distribution Review.
Q25: Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
The reduction in supervision but an increase in fees plus a string of bad communication
decisions have been detrimental to engaging effectively with firms. The FCA defends that
only the large firms need direct supervision because of the larger impact they have on the
market, but in practice this means only a handful of firms have a specific contact within the
FCA.
The rest of the firms have to contact the call centre which routinely provides contradictory or
incorrect responses. But the FCA thought it was appropriate to focus on conducting
‘roadshows’ where firms have to pay to speak to a supervisor. This communication strategy
seems to be purely money-making. The targeted work the FCA carried out on debt
consolidation was not communicated more widely to firms, with responsibility passed onto
trade bodies to do this initially, worsened by a refusal to talk about this at industry events.
Although a workshop inviting firms was finally held some six months later, it still did not reach
a wide enough audience with the FCA being scared of providing guidance.
There does not appear to be recognition of the wider impact of limited regulatory remedial
work. It is of course important that the regulator ensures that firms understand their
responsibilities and have the right processes in place. However when only certain firms are
targeted as part of this exercise, such as the focus on networks following the post-MMR advice
thematic, and there are not adequate measures taken in respect of other firms it harms the
industry. It leads to advisers moving to firms which are under less scrutiny, so while the
regulator believes they are eradicating these problems, the bad behaviour simply shifts
between firms.
It is undoubted that explaining lessons learned will help firms improve outcomes, but we
remain concerned that those that engage with FCA and trade bodies continue to raise their
standards, but others lag a long way behind.
Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
Using private warnings is appropriate if the firm fully cooperates and does not exit the
enforcement process too early or temporarily. Where someone voluntarily withdraws their
permission and then re-emerges, there has to be a degree of discomfort around that process
not being seen all the way through, particularly where there is a likelihood of detriment and
claims.
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We then see firms who have cooperated with the regulator all the way through and still get a
public warning, notably one firm who was trying to provide redress for consumers when other
firms had abandoned their PPI liability. This does not send a positive message to the industry
for firms who are trying to do the right thing. It instead seems that the FCA is focusing on
managing their PR. We understand the need to publish such actions but a choice is still being
made in what is issued to the press and what is quietly published on the website.

Additional questions
The following questions were later raised in the FCA’s interim statement:
How can we better communicate the choices we make?
We have covered this elsewhere in our response.
Who should be included in our definition of a vulnerable consumer? What should more
protection look like? Are there vulnerable consumers in the wholesale space? If so,
who?
This question seems contrary to the approach that the FCA has adopted so far. There cannot
be an exhaustive list of characteristics or circumstances that make a consumer vulnerable.
Firms should be able to decide when this would apply and there is already guidance with
examples to help. We think it would be dangerous to set out a prescriptive definition.
In which circumstances are prescriptive rules or higher level principles more
appropriate?
It should already be clear to firms that the principles are overarching and should apply to
everything that firms do and rules cover specific circumstances. We do not believe any
changes need to be made.
How can we best engage with 56,000 firms taking into account their different
requirements and needs?
There is not an expectation that FCA can police 56,000 firms. The regulator should not just
focus on large firms, but also those with a greater systemic risk.
The current supervisory framework issue is not suitable as there are only a few firms with any
regulatory contact, with all other firms only being captured under thematic reviews. The former
structure with four categories worked well and this was clear to firms. When FCA took over
regulation for consumer credit, a fifth category should have simply been added. The FCA
should not look to engage with all types of firms on the same level. Small mortgage
intermediaries, whose primary business is giving regulated advice, should not be equated to
small firms with a consumer credit permission that is seldom used e.g. a car dealership.
However on a simple analysis the following seem to apply. A budget of circa £503m across
56,000 firms gives an average spend of £8,982 per firm. If we think that an average FCA
employee has a fully absorbed cost of £150k and works for 46 weeks then each firm (average)
should have allocated to it 13.3 man days of activity each year. Even if only half of the FCA
budget is spent on people, then each firm could expect 6 man days each on average. As we
continually hear that the FCA cannot regulate all these firms, we are struggling to understand
the value for money message having undertaken such a simple calculation. We consider that
sight has been lost on the important regulatory and supervisory issues.
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From: Stephen Antram
Sent: 08 January 2017 15:27
To: FCA Mission
Subject: My response to your Mission Statement

Your Mission Statement refers – feedback deadline 26 Jan 2017
I feel that there are 3 simple changes that can be made to revolutionise the industry and
eliminate over-charging and giving value to the consumer.
1/ Fees levied by stockbrokers and IFAs: abolish the ability of clients to pay fees and
charges by means of direct deduction from investments and instead oblige them to pay
the adviser/stockbroker directly. This is an easy change to make since RDR was introduced
and everyone should already be 90% there.
2/ Fund managers: I think this has already been mooted as a possible change. Fund
managers would only have the opportunity to levy a single charge being a simple percentage;
there could be no other charges to a fund ‘via the back door’. There is currently no
motivation for them to keep a rein on their costs as they can be passed on. The fund managers
would need to budget for their costs just like any other business and include them in their
annual charge. If they under- or over-assess this annual percentage, it can be adjusted in the
following year, again just like any other business. As it is a competitive market, they would
be forced to keep their costs to the minimum possible to be competitive but it all has to be
transparent.
3/ Restricted fund management companies: this is a trickier area and harder to deal with
but some companies are ignoring “Treating Customers Fairly” TCF by having huge lock in
exit penalties and charges so action is long overdue. RDR doesn’t currently seem to apply to
these companies.
My suggestions are:




Eliminate exit penalties
Oblige clients to pay the company directly for the financial advice
Have an all-in % fee levied to the fund.

This links into 1 & 2 above so that there is a level and fully transparent playing field across
all channels to market.
If you want to give value back to clients, I believe that you cannot make changes for one
sector alone; they need to apply for all participants including banks and insurance companies
and every who goes direct to consumers.
If the concern is that some clients will not be able to afford advice, then the on-line robo
advice models need to fill this gap. The next generation of investors coming through will be
happy with this option. They would also need to follow the same rules on charges and
transparency.
I am of the opinion that it needs decisive action in 2017 and as a minimum the large exit
penalties need to be outlawed immediately.

I wold be happy to expand on any of these points, if you needed this.
Regards,
Stephen Antram
Senior Partner
Tel: 01273 328 907
Fax: 01273 328 345
44 - 46 Old Steine, Brighton BN1 1NH

Feedback on the FCA’s ‘Our Mission Statement’
1. The Association of Professional Compliance Consultants (APCC) welcomes the FCA's
consultation on its future mission.
About the APCC
2. The APCC is an independent industry body of over 115 compliance consultancies who
advise approximately 12,500 regulated firms (approaching 25% of the FCA’s regulated
population).
3. We are different from other industry bodies in that our members are not regulated and
work across all compliance sectors and activities, therefore providing a more objective
viewpoint than most industry bodies who represent specific regulated sectors.
4. We share the FCA’s aspirations in terms of fair, transparent, accountable, proportionate,
consistent and targeted regulation. For many regulated firms, compliance consultants
directly represent regulatory interests and support the hands-on operationalisation of
regulatory intent. This role is particularly important where firms are beyond the material
reach of FCA engagement (i.e. do not pose enough risk to have direct supervisory
interaction), are establishing a new business venture, varying existing permissions or
working through the enforcement process.
5. Our members have a strong technical knowledge of regulation and how it is applied in
practice, regularly assisting the FCA by providing market insight in different forums and
working groups.
Introduction
6. The FCA’s future Mission is very relevant to the APCC given our focus on the interpretation
and compliance with FCA objectives, rules and guidelines. However, given the time
available, the broad nature of questioning, we have chosen to provide a general
commentary in response and to answer specific questions only when of particular interest
to members.
7. The APCC is struck and applauds both the positive collaborative nature of the ‘Our Future
Mission’ consultation, as well as the its breadth of its focus in seeking to challenge all parts
of the FCAs mission and approach.
8. Whilst the mission does not directly ask about the Authorisations process, the experience
of our members is that this process is vital to encourage new business start-ups, promote
the UK as an international centre for financial services innovation, assist firms to develop
a compliance culture and generally provide confidence to the industry. We believe that
there is scope for the FCA to further consider the Authorisations process, resourcing,
structure and importance as part of the FCA’s wider review of its mission. We have
therefore provided specific feedback on Authorisations as the final section of our overall
feedback.
Confidential draft

1

26/1/2017

9. This feedback represents the general experiences and insights of APCC member firms who
engage in thousands of regulatory and compliance transactions in any given year.
Ensuring markets function well (chapter 4)
10. The first substantive set of questions (1 to 5 in Chapter 4) deal with the FCA's objective to
ensure markets function well.
11. The litany of high profile Financial Services failings across all sectors over time
demonstrates the need for clear and strong regulation, backed up by visible enforcement.
However, there is a need for a differing approach between retail and wholesale markets,
due to inherent risks, information asymmetry and potential vulnerability posed by each.
We also believe that there are substantial differences between firm types within these
two categories, for example a large diversified product provider or retail bank potentially
poses very different risks to a small IFA firm and could in some respects have more in
common with a large intermediary (e.g. reputation, contagion and SMR risks).
12. The Financial Services Act 1986 was framed on the principle of caveat emptor (buyer
beware), where legislators and courts only intervene where it is reasonable and realistic
to protect a vulnerable section of the market. With this in mind, we support the
encouragement of fairer and freer markets; where proper market conduct is policed to
prevent and punish wrongdoing; and, the investor has freedom of choice and clear
decision-making responsibilities (appropriately enabled by market practice).
13. It is very difficult to intuit whether the balance is right between individual consumer due
diligence and the regulator’s role in enforcing market discipline. We believe that the
regulator cannot and should not intervene in every instance where a consumer loses
money as a result of a financial services transaction. Every transaction is different and the
process of suitability links to both the consumer’s financial capability and risk appetite; it
is entirely possible for a riskier product to be correctly sold and still lose money. There
have been notable failings and positive progress made in relation to both the behaviour
and approach to individual consumers, as well as tackling broader market discipline.
14. We would like to see increased focus upon benchmarking of international markets to
highlight the relative development of market size, as well as participant behaviours and
consumer protection. Whilst the regulator should not focus upon hindsight in affirming
its performance, relativity against like markets under similar conditions may provide
interesting insights.
15. The APCC believes very strongly that the FCA should be independent of political pressure
and should exercise its supervisory judgement and enforcement decisions on the basis of
the rules, principles and market practice at the time of potential infringement. All
decisions should meet the principles of better regulation, including transparency.
16. In terms of regulatory tone, our members believe that given the diverse nature of financial
services and the potential for mis-interpretation and application of regulatory changes
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and policy, the regulator should have more confidence in interpreting guidance for
sectors, whether through practical examples or more specific guidance for accountable
individuals.
Meeting FCA objectives (chapter 5)
17. As stated, the FCA should focus differing levels of attention between wholesale market
participants and retail consumers. The FCA’s focus should be driven by its core objectives,
with resources potentially better directed at protecting the retail consumer rather than
‘wholesale consumers’. It may be beneficial to provide additional transparency around
regulatory decisions which span market operations, highlighting where wholesale issues
may have a direct or indirect impact upon consumer interests.
18. We agree that healthy and successful financial markets are those that can demonstrate
clear, proportionate, and consistently applied standards of market practice, transparency,
open access, and effective competition. We also believe that the FCA plays a key role in
relation to influencing positive behaviours in this regard.
19. We believe that the FCA should be more transparent in its approach to balancing
regulatory resource against risks, whether publishing internal structure charts, the list of
high risk countries for anti-money-laundering (AML) purposes or the activity undertaken
in relation to market, consumer and risk types.
20. Given that regulatory resource is spent dealing with manifested issues, managing day to
day supervision and influencing future risks and behaviours; it may be appropriate to
represent performance in this way, ensuring an optimal balance of resource to tactical,
operational and strategic challenges. This may also inform regulated firms of areas of
focus.
21. In relation to the intervention framework, we believe that there is a significant stage of
prioritisation between ‘Common diagnosis’ and ‘Identification of tool’, which is not
reflected within the Mission Statement document. Prioritisation should involve decision
making that considers risk appetite, certainty of information provided and availability of
resources. We would welcome increased insight into this process at the FCA.
22. At present many firms, as with regulators, allocate finite resources to implementing
controls in the way that they feel is appropriate, identifying a risk appetite that aligns preconceptions and attitudes. This process would be better informed by a clear steer from
the regulator upon levels and areas of heightened severity. In publishing the approach to
decision making, this may also encourage firms to adopt similar potentially more robust
approaches, as well as ensuring that the FCA’s enforcement behaviour is seen as more
transparent. We would welcome additional insight into the decision making process and
a more explicit articulation of appetite in order to better inform regulated firms of the
potential severity of specific risks.
Regulation and broader public policy (chapter 6)
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23. We believe that it should be the role of the FCA and other relevant statutory oversight
bodies to agree boundaries between policy and regulatory responsibilities.
24. We do not believe that the focus upon individual responsibility changes the need for
broader regulatory focus upon key points of potential non-compliance and market
practice. However, the increasing shift to individual responsibility presents the
opportunity to adopt more adaptive and innovative responses to potential noncompliance, for example leveraging the reputational risk associated with ‘naming and
shaming’ in cases where more punitive action is unwarranted. The FCA approach should
be founded upon a cycle of continuous improvement, evaluating, learning and adapting
all aspects of regulation in response.
25. The focus upon individual responsibility has been well received by our members and their
clients, however increased guidance around the application of associated processes
would be welcomed. At present, it is not clear how the Senior Management Regime will
be rolled out in practice across all firms, presenting significant logistical (including the
resilience of the FCA’s Connect system, where members have had mixed results) and
interpretative challenges.
26. Reference is made to the UKs ageing population and the need for more varied products.
We are engaged with the FCA’s work in this area and are conducting independent
research through our membership.
27. We do not believe that the introduction of a duty of care on firms providing financial
services to retail customers will substantially improve behaviours and in fact, it may
encourage more ‘pro-litigation’ consumer behaviours which are not in the interest of the
broader market. The FCA principles and regulatory approach is clearly established with
regards to treating customers fairly and has been the basis of a number of successful
initiatives, enforcement actions and interventions.
Protecting consumers (chapter 7)
28. We agree that the levels of protection afforded to consumers by the regulator should vary
according to the level of complexity of the product and level of sophistication of the
consumer.
29. Whilst we believe that there is still more to be done in relation to the fair treatment of
consumers and adaption of services to meet differing levels of vulnerability (as highlighted
with current work on the ageing population). The APCC has been surprised by the varying
interpretations of vulnerability, highlighting a need to provide clearer definitions and
education around potential consumer detriment and harm.
30. The FCA’s Mission Statement roundtable hosted by Andrew Bailey highlighted the
challenge of ‘policing the perimeter’ where firms undertake unregulated activity that
potentially crosses over regulated territory boundaries. We believe that the ‘boundary’
needs to be continually reviewed and that the FCA should put dedicated resource into
identifying and adapting to instances of potential ‘greyness’. The APCC has highlighted a
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number of instances of such activity over time (for example, where a new business
venture operates on the ‘fuzzy’ boundary, but as an innovation in and of itself, does not
have a corresponding policy or supervisory team) and we have been unsure where
regulatory support in this area resides. Dedicated resource could support discussion,
transparency and efficacy and effectiveness of regulatory response in these areas.
Vulnerable consumers (chapter 8)
31. We agree with the FCA’s approach of giving vulnerable consumers greater levels of
protection.
32. There is a risk that the consideration, interpretation and operationalisation of consumer
vulnerability is ineffective without a clear definition. Our members would welcome
additional clarification concerning the definition of vulnerability for the avoidance of
doubt for regulated firms, this may also prompt a more consistent response to vulnerable
consumer needs across the market.
33. We welcome work underway in relation the ageing population, but have a similar concern
regarding the ability of the good intentions to result in tangible actions among regulated
firms. It is imperative that these initiatives use available regulatory tools to instill requisite
change, assuming that the regulatory risk appetite warrants action.
The role of disclosure in consumers’ choices (chapter 9)
34. We agree that simply increasing the level of information available to the client does not
necessarily result in the right outcomes; in fact, they lead to potentially increased
consumer confusion and cost for the supplier. The key issue is the efficiency and
effectiveness of the disclosure to the consumer in order to enable a better-informed
decision. Unfortunately, the trend of regulation within the EU has been towards greater
levels of disclosure rather than improved decision making.
35. We wholeheartedly agree with the FCA’s approach to simpler communications, but
believe that more interventionist regulatory action (both positive and negative) can be
taken to highlight good and bad practice, as well as to encourage innovation in this area.
The regulatory focus should be on clear, concise, and comprehensible disclosure
obligations that are appropriate to the client, and can be waived in the case of clients that
do not need them, such as market counterparties or professional clients.
Intervention (chapter 10)
36. We agree with the parameters set out in chapter 10 governing when the FCA should
intervene in the market. In particular, we welcome the statement that the FCA “intend to
be more transparent about the things [it chooses] to do and the things [it decides] not to
do” as well as “want all parties to be able to clearly track FCA action from harm to cause
to interventions”.
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37. The APCC believes that the FCA could be more clear concerning the causal analysis applied
to regulatory infringements in deciding whether to act and in selecting the appropriate
regulatory tool.
38. There is a need for a transparent ‘risk’ based regulation to link proactive supervisory
efforts, intervention and areas of consumer protection (FSCS); currently the links are
neither consistent or transparent.
39. In the case of large interventions, the APCC would like to see broader communications
and engagement with trade associations to ensure that key messages are understood and
disseminated.
40. We would value increased insight into the number and types of tools used by the FCA, for
example whether it has applied its powers around Temporary product intervention rules
(TPIRs), where the FCA identifies a significant risk to consumers which requires prompt
action. There have been many instances where in practice these powers would influence
market behaviour in restricting the use of certain product features, requiring that a
product not be promoted to some or all types of customers, or requiring that a product
not be sold altogether.
Competition and market design (chapter 11)
41. When consulting upon new proposals, we believe that more attention could be afforded
to assessing the cost benefit analysis of proposals. As consultants, we are often recruited
to support the adoption of regulatory change and have found that actual costs and
potential benefits may be significantly different to those proposed within FCA
calculations.
42. As with point 22, at present there is not always a clear correlation between the changes
being consulted upon and the FCA’s view of the risks and its appetite to those risks. By
ensuring clearer link to the underlying risks, consultations may be linked directly to
enforcement, supervision, authorisation and other activity (e.g. Risk Outlook). This would
also enable firms to more easily reconcile proposed changes to their own risk appetites
and frameworks.
43. Our membership would value additional insight regarding the rationale upon when and
how the FCA chooses to deploy regulatory tools and powers in order to effectively
influence competition within the financial services marketplace; this should extend to
lessons learnt from previous regulatory issues; for example, what would have been done
in relation to PPI or mortgage endowments if competition powers had been different?
44. The use of ‘information remedies’ as an intervention to influence market competition is
potentially too passive to prompt required change. Whilst the idea of improving
awareness does have merit, the general perception is that this may not go far enough to
change behaviour. A recent example is value for money with asset managers, where the
FCAs market study implied that active managers were not good value, but it is unclear
what tools will be used in relation to these findings. Engagement with supervision has
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indicated that market studies are designed to prompt reflection among regulated firms
and consumers, however we believe that more decisive action may prompt better change.
Supervising firms (chapter 12)
45. We believe that the regulator should ‘allow’ and ‘enable’ market innovation through fair
competition, without ‘encouraging’ specific developments (which may present a conflict
of interest in its independent role). The FCA has limited resource and a significant set of
regulatory objectives, which demand both ambidexterity of focus and a careful balancing.
In focusing too much effort on nurturing or ring-fencing innovative efforts, the regulator
may unwittingly weaken its regulatory position.
46. APCC members provide support to regulated firms subject to all levels of FCA supervision,
from ‘rare’ contact centre engagement to ongoing oversight from FCA supervision teams.
We believe that all avenues of supervision should have a competent understanding of
both regulated businesses and the corresponding regulatory stance.
47. Further to this, we believe that the Contact Centre is a critical communication tool for the
majority of regulated firms and could provide better service to firms. We recognise that
this is a tough job and that significant improvements have been made, however the way
things are structured makes communication a challenge in places (e.g. when dealing with
a non-standard request; or when an issue is passed around the contact centre and
ultimately still unanswered).
48. There have been instances where issues have been escalated to the FCA concerning firms
and market practices which pose regulatory risks, but which have seemingly not been
dealt with. It is recognised that the FCA has limited capacity and its own risk appetite
concerning emerging and crystalised issues, however in these instances, the justification
for inaction is unclear. In certain cases, inaction may due to the FCA not having clear inhouse ownership for developing risks (examples have been provided for Crowdfunding
and Regulatory Hosting). A clearer definition of FCA risk appetite and routes of escalation
may aid reporting of concerns for trade bodies, compliance consultants and regulated
firms alike.
49. We are supportive of the regulatory approach set out in chapter 12, page 42, and value
continued interaction with the FCA supervision teams. Our members have benefited over
the last few years from regular meetings with different aspects of the FCA (e.g.
Authorisations and Supervision), and we believe that the benefits have been mutual. We
would like to see this spirit of collaboration continue as the regulator adapts to Mission
Statement changes.
50. We believe that the FCAs approach to firm failure in allowing market forces is appropriate
and understood by all.
Enforcement (chapter 13)
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51. We believe that the FCA’s approach to enforcement should be aimed at deliberate,
serious breaches, which result in proportionate and transparent sanctions. The FCA needs
to be aware of the potential ramifications of intervention in influencing firm risk appetite,
which may result in an overly risk-averse approach and potentially poor outcomes for
consumers. We believe that more formal discussions with firms about lessons learned
would improve regulatory outcomes to this end.
52. We would also encourage increased engagement with trade bodies around regulatory
enforcement, ensuring that lessons are learned and shared with membership. At present
the APCC has had limited direct interaction with the enforcement team, despite the
critical role that it performs.
53. In a number of instances regulatory action has been taken on ‘accidental’ breaches where
the individual or the firm has made a genuine mistake and a genuine effort to improve
the situation. We believe that these situations are best dealt with by the supervisory team
in coordination with responsible individuals within the firm.
54. We believe that enforcement presents an area where the industry would benefit from
increased transparency, understanding and consultation.
Authorisation (General feedback)
55. The Authorisations process (also called ‘the gateway’) is a key frontline control for the
regulator; establishing the tone between regulated and regulator; presenting a significant
barrier for entry to UK financial services (although sometimes possibly this is too
significant a barrier); and preventing unfit persons from becoming Directors or
shareholders of regulated entities and normally ensures that all entrants meet the
Threshold Conditions.
56. Our membership have expressed concerns around the development of the regulatory
sandbox and potential detriment to other innovative firms who may benefit from limited
time-bound Authorisations.
57. In relation to the sandbox, it is known that 24 out of 69 applications were approved,
however, it would be interesting to understand the rationale for the firms that were not
approved to aid the provision of compliance advice for other firms in similar situations.
58. The Authorisations process also acts as a key consideration for international firms
considering ‘regulatory arbitrage’ between different jurisdictions, in sectors such as asset
management, capital markets, payment services and even banking, where firms can
choose between different EU jurisdictions relatively simply. Slow and unpredictable
regulators are unpopular and our members report that they have clients from Southern
Europe, for example, who have located in the UK simply because of the relative
predictability of the UK regulatory process compared to other jurisdictions.
59. The FCA applications processes are well established, and overseen by an experienced
management team, with many experienced case officers. The Authorisations department
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has a professional and customer service oriented culture, and our members report seeing
a dramatic improvement in the quality of service and communications in the last five
years, both in terms of; general communications to the wider audience of prospective
applicants (e.g. Consumer Credit, where the public communications we consider to have
been extremely strong); and for individual applicants, where case officers have been
encouraged by their management to more routinely communicate with applicants and
manage their expectations – simply by phone and email. We consider these
improvements critical to the reputation and performance of the Authorisations
department.
60. However, despite these improvements, the Authorisations process itself is entrenched.
The restructure of the banking Authorisations process shows that there is more than one
way of addressing this particular problem, and, as a leading global FS regulator, the FCA
has the opportunity to reconsider its Authorisations process, possibly by sector, to make
it more effective and competitive.
61. There are also a range of resourcing and operational issues in the way in which
applications are currently processed which could be improved. For a fully functioning
regulatory system it is important that all types of applications are processed efficiently,
so firms can adjust their business models and ownership without regulatory processes
being too significant and disproportionate a bureaucratic hurdle. This includes Approved
Persons, Change in Control, Variations of Permissions, Waivers and, to a lesser extent,
Change of Legal Status.
62. We believe that an effective application process has the following characteristics:
• Predictability; This applies to timescales, process, information requirements,
communications. Predictability breeds confidence, which in turn encourages
applicants, investors, innovation and pro-UK regulatory arbitrage;
• Speed; The faster the process, the lower the drain on very precious resources for new
applicants (and the more competitive the UK’s international position);
• Consistency; Different firms, with a similar application and circumstances, should have
a similar experience and outcome;
• Communications; Case officers’ ability to communicate effectively completely
underpins applicants’ overall experience of the process. These are some of the key
points:
o Setting applicants’ expectations regarding the process will allow them to plan
the start of their new business effectively, or changes to their existing business
o Identifying critical issues early in the process will save time for all
o While on occasion case officers will ask a 2nd round of questions based on the
answers of the first round, some case officers ‘drip feed’ questions which could
have been asked previously
o Case officers that set deadlines for applicants should also meet the deadlines
they set for themselves
• Expertise; Case officers’ expertise should match the applications they process. Where
case officers need additional support, this is forthcoming quickly, from expert support

Confidential draft

9

26/1/2017

staff whose commitment to delivering a professional process matches that of the
Authorisations department, and avoids having additional delays .
63. Ideally, the FCA would appear ‘joined-up’ up to applicants when multiple departments are
involved in processing an application. Currently, for experienced applicants/ consultants,
it is sometimes transparent when another department is involved due to the very
different levels of professionalism encountered.
64. Both the FCA and PRA maintain very professional standards at all times in all applicant
dealings. Members recognise that that FCA Authorisations management are accessible to
applicants, which is particularly important when an application is being badly managed,
or if there are challenging issues within the application to be explained to applicants. For
example, 2015 was a very difficult year for resourcing within the Authorisations
department, however, team leaders and management maintained a relatively high
profile, and spoke to many applicants regarding the delays, and were simply up front and
honest about it. We believe this assisted what could have been a much worse PR event
for the FCA.
Authorisation (Fees)
65. We understand that the Authorisations department is significantly underfunded from fees
charged. As consultants, we have a close working relationship with applicants and believe
that there are many circumstances when applicants would believe paying more was
worthwhile if the process was of a higher standard; most obviously being faster.
66. In certain instances, existing pricing appears historical rather than reflective of the effort
involved, for example, it could be argued that a Change in Control application should not
be free of charge.
67. We would also challenge whether it is ‘right’ that the process to fund new competitors is
subsidised by those who stand to lose from new market entrants (that is firms already
regulated).
Authorisation (Operational focus and transparency)
68. We recognise that there are some very significant operational challenges to manage; the
regulatory landscape is significantly changing and it is clear that the FCA faces tough
resourcing challenges, which invariably affect service delivery (e.g. the delivery timeframe
for similar applications varying between months and up to a three-year period).
Operational capacity and resourcing should be managed for business as usual applications
with a focus upon consistency of service over the long term. We believe that there is also
international dimension to this (i.e. trying to establish the UK as a preferred destination
for international firms) which would be better supported if there was long term
consistency in processing times, which it appears is often driven by resourcing levels.
69. The publication of KPIs in relation to the Authorisations process is a massive step forward,
for example, we moved from an overall average timescale for the entire permission
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department to splitting it down by sector. However, if these could be modified to not
only be lagging indicators, but to reflect current practice, then this would be hugely
advantageous. Example of previously published KPIs:
https://www.fca.org.uk/publication/corporate/key-performance-indicators-march2016.pdf
70. Within the current process, the main KPIs from an applicant’s perspective are typically
split by sector and type of application (e.g. new auth, VoP, CiC etc.)
o Time to MTA. (Or ‘APT’ = Average Processing Time)
o Time to allocation to case officers
o Absolute numbers of apps/auths
o Withdrawal %
o Refusal %
Authorisation (Small and large firm experience)
71. Despite the many good things about the current Authorisations process (e.g. the
prevention of risky new entrants who do not pass the gateway), it could be argued that it
does not fully encourage compliance post-authorisation. For most small firms the greatest
level of focus they ever receive is prior to authorization, when a case officer asks them
questions. Once the gateway is passed, the FCA presence and focus potentially
‘disappears’ and the firm is free to transact, with a perceived lack of commensurate
oversight from supervision. Our members have witnessed this in a high proportion of
cases and that as small firms grow, firms who ‘start off on the right foot’ find it much
easier to maintain a compliance oriented culture, and a business model built around
compliance. For larger and more mature applicants, or higher profile firms, there is a clear
driver to sticking to obligations. There are many potential ways of amending the process
to try and encourage a better initial focus.
72. For example, if at the point of authorisation, the case officer approved or agreed with the
applicant a set of initial regulatory actions for the firm. This might include training, the
first board meeting and/or risk committee meeting, production of the first compliance
KPIs, a review of client sign-up procedures or similar, maybe the first independent audit
of compliance controls and so on. (For overseas firms it might also include a review of
“mind and management” to confirm this is still the case.) An assessment of what has
changed in the business model from the application as authorised might also be included.
This might be in standard form, but with compliance actions specific to the firm in
question and their business model and risks. The firm would then respond to the regulator
after a period of, say, six months, explaining how they have complied with the action plan.
As a result, the firm is forced to continue considering regulatory issues once authorised,
rather than simply having to complete its GABRIEL returns but otherwise slip immediately
under the radar.
Submitted by Paul Dyer on behalf of the APCC Membership.
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FCA PAPER – OUR FUTURE MISSION
ABOUT APFA
The Association of Professional Financial Advisers (APFA) is the representative body for the financial
adviser profession. There are approximately 14,000 adviser firms employing 81,000 people. 40% of
investment and protection products are sold through financial advisers, with annual revenue estimated at
£3.8 billion. Over 50% of the population rank financial advisers as one of their top three most trusted sources
of advice about money matters. As such, financial advisers represent a leading force in the maintenance of a
competitive and dynamic retail financial services market.
SUMMARY
APFA welcomes the FCA’s intentions in producing the mission paper document. We agree that it is useful
for all regulated firms to have a clear understanding as to how the FCA makes its decisions. We believe that
this will be helpful in enabling firms to better hold the FCA to account.
APFA believes that regulation is essential for a well-functioning market and to protect consumers. However,
such regulation must be proportionate and create incentives for firms to invest and innovate in the best
interests of consumers. The FCA’s mission paper notes that regulation imposes costs on regulated firms,
which then get passed on to the consumer in the form of higher fees. We agree. Our recent Costs of
1
Regulation survey found that on average, small to medium-sized firms spend approximately 11% of their
annual revenue in complying with regulation. This increases to 19% for the very smallest firms and includes
direct costs such as the payment of regulatory fees and levies, as well as indirect costs such as
management time or the cost of external compliance consultants.
We therefore particularly welcome the FCA’s decision to have a review of the Handbook, in line with its
Sustainable Regulation agenda. APFA and its members have called for a re-examination of the current rules
and regulations. Although we are aware that simply scrapping the Handbook and starting from scratch is not
viable, we hope that the review will take a root-and-branch approach. We have previously submitted to the
FCA some specific rules which we and our members think could helpfully be reviewed and redrafted. We
look forward to building upon this work and taking part in the forthcoming review.
APFA supports a model of regulation that is based as far as possible on prevention rather than restitution.
The FCA has a number of controls to protect consumers and ensure an orderly market. Authorisation being
the first line of defence – the FCA should ensure that rogue firms and individuals do not enter the regulated
population. As such, Our Mission notes that “a necessary part of effective conduct regulation is to ensure
that market participants are ‘fit and proper’ persons to enter the financial services sector”. The rules
framework set basic standards for business conduct and then the FCA undertakes supervision to ensure
appropriate behaviour. If this all works effectively, there should be no failures. However, we recognise that
the world is not perfect, so there is a need for enforcement and redress. But it should be the last resort and
lessons must be learnt where the system as a whole is failing in a recurrent fashion.
However, it is our feeling that too much reliance is placed on compensation, for example the emphasis on PII
in the current Review of FSCS levies (for the avoidance of doubt we think an examination of the PI market is
needed). The emphasis should be on the prior protections. If there are signs that something is going
repeatedly wrong (through rising FOS complaints or FSCS levies) that should be a cue for prompt
intervention. These cost and case load increases are an indicator that something has gone wrong with the
1

www.apfa.net/documents/Publications/APFA-cost-of-regulation-november-2016.pdf
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FCA’s authorisation, supervision and enforcement processes. Significant episodes of consumer detriment
should be addressed as a failure and the FCA should conduct a thorough root cause analysis as it would
expect firms to do in response to complaints. We would also strongly urge the FCA to consider adding ‘FSCS
levies and volumes of FOS cases upheld’ to its existing metrics.
We believe that there is currently a tension in the various ways the FCA and the regulatory bodies approach
consumer responsibility. On one hand, the consumer is considered to be capable of understanding the
information presented and the risks and opportunities involved in undertaking a particular financial decision;
hence the regulation surrounding the pension freedoms framework. The implication for regulation here is that
little should be outlawed, but instead that it should focus on reducing information asymmetry. On the other
hand, the consumer is sometimes implied to be credulous and naïve and unable to react in a rational manner
to specific events or information, and they should be actively prevented from undertaking from certain risky
activities, or aggressively encouraged to undertake activities which are viewed as being beneficial. Greater
clarity and consistency in respect of the target consumer (not withstanding that some consumers will be
vulnerable) and their responsibility would help firms understand what is expected of them and the behaviour
and responsibility they can expect a consumer to bear.
We also think it is only fair that the proceeds of any fines imposed by the FCA should not be ring-fenced for
HM Treasury, but instead be repaid to the regulated firms – the vast majority of which are well-run and
provide a good service – who pay for the actions of a few rogue firms. These savings would then be passed
on to consumers.
RESPONSE
Q1: Do you think our definition of a well-functioning market is complete. Which characteristics do
you think we should consider?
Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
Q3: Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
We welcome the FCA’s acknowledgement that consumer loss is a part of well-functioning markets. That
does not mean that any failure should always be compensable. Consumers should bear responsibility
for the decisions they have made and we believe will pay more attention if they know this. One example
of this is information disclosures. APFA agrees that firms must play their part in ensuring disclosures
such as KFIs or suitability reports are as streamlined as possible, with the most important information
presented clearly and succinctly. However, the consumer has a responsibility to read and understand
the relevant documents.
We welcome the FCA’s recognition of this balance. However, we are concerned that this approach has
not necessarily filtered through at all levels to some of the regulatory bodies. The conclusions that the
FCA set out in response to this consultation should provide the template for the regulatory family as a
whole.
We understand and accept the philosophy which currently underlines the FCA’s approach to correct
information asymmetries, including through the use of alternatives to market discipline. One example of
doing so, as highlighted by the FCA, is mandating of financial advice. This has become an increasingly
popular tool in the wake of an overall policy shift towards greater individual autonomy over their pensions
and savings decisions, such as the pensions freedom reforms (and consequent policies including the
secondary annuities market or DB to DC pension transfers). We would like to highlight here our
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concerns about mandatory financial advice specifically. Although we agree that professional financial
help – where relevant, appropriate and economic – is of great value to consumers, it is not the case that
automatically making advice mandatory is the right regulatory response from politicians and others. The
cost of advice is such that it is rarely economic for people with small pension pots or investible assets to
pay for it. This can create a mismatch between demand for advice and its supply – as we have seen in
the DB to DC pension transfers market, despite the £30,000 threshold for mandatory advice which we
believe was a sensible measure – which then leads to consumer frustration.
Q4: Do you think the distinction we make between wholesale and retail markets is right? If not,
can you tell us why and what other factors you believe we should consider?
Q5: Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?
We agree that the use and publication of clear, appropriate metrics is vital for the regulator to be held
properly to account by stakeholders on its activities, as well as giving the FCA itself a better
understanding of its effectiveness.
We believe that an additional metric that the FCA should use is the volume of cases upheld at FOS and
the size of the levies at FSCS. We believe that the increase in case load is a sign that the earlier
regulatory lines of defence i.e. supervision and enforcement have not been effective. These provide a
concrete measure of market failure. We believe that the direction of change in these indicators
contribute to an understanding of the effectiveness of FCA action and the need for intervention. They
should not be judged in isolation but alongside others to provide a useful additional indicator.
Q6: Do you think our intervention framework is the correct one?
Q7: Do you think the way we interpret our objective to protect and enhance the integrity of the UK
financial system is appropriate? Are there other aspects you think we should include?
We support the role of the FCA in seeking to stimulate innovation in the market. However, we believe
that the FCA’s approach could be broader. Although more automated forms of advice do represent a
significant opportunity to reduce the costs of financial advice and broaden much-needed consumer
access, we believe the FCA should not focus so heavily on technology as the ‘silver bullet’.
We think that the intervention framework looks sensible but believe that any issues must be identified
earlier and, in particular, that response to firms raising concerns about potential problems must be faster
and more efficient. This is particularly the case when there is a pattern of problems and complaints with
a particular product or firm. One example: the FSA was slow to recognise the problem with PPI misselling, which led to a spiralling case load and costs at the FOS and FSCS. We believe that the FCA has
been similarly slow to act in the case of pension scams; when we raised this with the FCA last summer,
we were told that the FCA had drawn firms’ attention to the guidance and thought this would suffice. This
to us seemed an insufficient response, the problem has continued to grow and we are now seeing HM
Treasury and the Department for Work and Pensions taking a more proactive approach in their
consultation paper on the subject.
In an accompanying paper to the FCA, we will highlight the impact of the Handbook in its current form on
competition. A healthy market must have low barriers to entry, yet the current Handbook – in its length
and complexity as well as the number of times it has and will change – is a significant barrier to entry for
advice firms. Before a firm can enter the market, its directors and advisers must learn and absorb the
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information it contains. We hope that in its forthcoming Review of the Handbook, the FCA will explicitly
acknowledge the impact that the Handbook has on deterring new entrants to the market and consider
taking action accordingly. We also hope that once the Review has been concluded – and once the terms
of Brexit are clearer – there will be a period of stability in terms of changes to the Handbook; constantly
changing legislation and rules is the most significant regulatory burden.
Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
Q9: Is our understanding of the benefits and risk of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
We agree that there are certain financial services which, like utilities, a consumer should have access to.
We agree with the FCA’s conclusion that this is a broader public policy issue and such decisions should
be taken at the discretion of the government, though we believe that the FCA should continue to play an
active role in providing the technical expertise and resources required to inform broader policy decisions.
We understand the FCA’s concerns that cross-subsidisation can sometimes constitute a barrier to entry
for new firms as well as result in a poorer deal for price-insensitive consumers. However, we believe that
caution should be taken in the assumption that cross-subsidisation carries few or no benefits to
consumers. The Retail Distribution Review (RDR) unwound cross-subsidisation for adviser firms, which
led to a greater focus on the cost of service and the fees charged to consumers. Greater transparency of
costs and fees is good in supporting market efficiency but in the advice sector, it has also had some
unintended consequences, one of which is an increased focus in firms’ business models on focusing on
the wealthier segment of the market. This has restricted the availability of lower cost professional
financial help to consumers as cross-subsidisation allowed firms to offer cheaper services to a broader
segment of the market. This exacerbated the advice gap that the Financial Advice Market Review
(FAMR) then had to be set up to address. Free bank accounts also benefit from cross-subsidy in the
form of overdraft charges and penalty fees. In this case the costs of the free bank accounts are borne by
people who are likely to be less able to pay for it. But if, for instance, cross-subsidisation of this sector
were to be outlawed banks would be likely to explicitly charge for accounts and this could result in
exclusion of the most vulnerable consumers from banking.
Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
Q11: Would a Duty of Care help ensure that financial markets function well?
Regarding individual responsibility, we think that a regulatory distinction needs to be made between
whether it is ongoing or one-off product or service that is being provided. Intermediation services like
financial advice are about offering help to the consumer to make a choice about a financial product or
approach at a given point in time. A service can either be a one-off or ongoing and depending on which
it is, the balance of responsibilities between the consumer and the firm changes. If the service is a oneoff, greater responsibility lies with the consumer for ensuring that they are making the right choice about
buying a particular product. If the service is being offered on an ongoing basis then it is up to the firm to
ensure that, over time, the product or approach remains relevant to the consumer.
There is also a need to discern – in regulatory terms – in this instance between a product and a service.
Treating Customers Fairly (TCF) in our view means that product providers also have a duty to ensure
that the product lives up to its original purpose; in certain cases the environment within which the product
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is situated might change so materially that the product is rendered obsolete, it should be altered (or
removed from circulation, or similar).
Although we agree with the FCA that TCF makes a Duty of Care approach unnecessary, it is our
understanding that those who provide a service acting as agent for a consumer already have a duty of
care in law.
Q12: Is our approach to offering consumers greater protection for more complex products the
right one?
It is, to an extent. More guidance and risk warnings and information can only go so far and too much can
be counterproductive when it comes to consumer engagement, as recognised in the FCA’s Smarter
Consumer Communications agenda.
Complexity of products is also not the only criterion that should be taken into account when the FCA
considers its approach to regulation which seeks to protect the consumer. A key factor must be the level
of risk borne by the consumer too. A product can be relatively simple and straightforward, such as some
NMPIs, but be risky to consumers. Similarly an insurance product can be complicated (e.g. an annuity),
depending on the kind of risk you’re insuring against – but it is not necessarily a high risk investment.
For example, we believe that most NMPIs place too much risk upon all but the most sophisticated
consumer. Following this reasoning, sale of NMPIs should be dramatically restricted; there are some
products which are so complex and so risky that only the most sophisticated investor – who has gone
through a rigorous due diligence and certification process – should be allowed to invest.
Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
Yes, we believe this is sensible.
Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right
one? Would more specific criteria help firms and consumers?
We have concerns about the approach proposed towards activity outside the FCA's regulatory remit.
Although we are aware that the FCA's remit potentially extends to encompass the general behaviour of a
regulated firm, this should not extend to specific redress or other interventions beyond re-evaluating a
firm’s authorisation i.e. whether the individuals involved remain fit and proper to hold authorisation.
Going further would be mission creep – the scope of regulation is properly a matter for the government,
and if the government wanted the FCA to act in new areas we are sure they would amend the FCA’s
remit.
Q15: What more can we do to ensure consumers using redress schemes feel they are receiving
the appropriate level of personal attention?
Q16: Is our approach to giving vulnerable consumers greater levels of protection the right one?
We welcome the recognition that there are different types of vulnerability. Advisers are at the forefront of
interactions with consumers and conversations with our members on this topic have led us to believe that
a distinction should be made by the regulatory and elsewhere between financial and emotional
vulnerability. Financial vulnerability could include significant levels of debt or financial scarcity. Emotional
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vulnerability could include mental health problems or a sudden, traumatic change in personal
circumstances. While the two are clearly linked, most financial advisers and others interacting with
consumers of financial services are able only to accurately discern financial vulnerability. Most advisers
are not equipped to be able to discern emotional vulnerability. We hope that the FCA will explicitly
recognise this in its thinking about consumer protection and systems of redress.
We are also pleased to note that the FCA recognises that “wealthy consumers may also be vulnerable to
the mis-selling of products”. We believe that the definition of sophisticated investor needs to be
accordingly tightened.
Q17: Is our approach to the effectiveness of disclosure based on the right assumptions?
Mostly, yes. We fully support the FCA’s work on the Smarter Consumer Communications agenda and
have been working closely with the FCA and FOS on, for instance, clarifying what the FCA believes is
necessary – or unnecessary – for advisers to put in their suitability reports. We are grateful to the FCA for
their help and support on this issue. We believe that a great deal of their work in the area of behavioural
economics is right when it comes to thinking about how to overcome consumer biases and the limitations
and benefits of using information and disclosures in doing so.
However, although it is the case that consumer behaviour in reality does not operate based on the
assumptions of e.g. perfect rationality of classical economic models, firms must be able to expect that
consumers will often behave in a reasonable way when presented with certain information. Some
assumptions of a predictable response to a given stimulus or event are necessary in order to have a
meaningful rules-based framework that creates an appropriate balance between the responsibilities of
the consumer and those of the firm. Therefore consumers may not always read the information they are
presented with, but there should be a regulatory expectation that it is their duty to do so.

Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?
Please note our response to Question 17 above regarding the need to make certain reasonable
assumptions regarding human behaviour in economic models for a rules-based framework. We believe
that there is only so much that a regulator can take upon itself to regulate when it comes to human
behaviour. In an environment where firms are trying to communicate ever more effectively with clients, it
is not unreasonable to expect consumers to actually take some responsibility for reading through the
disclosures and, ultimately, the financial decision they have made. If it is the FCA’s belief that a
disclosure is ineffective, then logic suggests mandating it would be pointless. Disclosures should be
proportionate to how effective they are in influencing the consumer.
We believe that instead of more intervention – please see our comments above regarding the cost
burden of excessive regulation – the FCA should take a step back and think about what its own role in
ensuring that disclosure is as effective (which often means as streamlined, succinct and clear) as
possible. We understand that a lot of the regulations governing disclosure derive from the EU, but the
fact is that it is often FCA rules and regulations which incentivise financial services firms to produce more
and more paperwork.
Furthermore, for financial advisers, in an environment where advisers have concerns about the quality of
decision-making at FOS, as well as the implications of a lack of longstop on liability on their confidence,
they are encouraged to produce more paperwork with – as the FCA’s Smarter Communication paper
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notes – more of an eye to risk mitigation than to encouraging consumers to engage with their financial
decisions.
Once we have a clearer understanding of the progress and implications of Brexit on financial regulation,
we would welcome a statement from the FCA regarding the possible impact on disclosure rules in
particular.
Q19: Do you think our approach to deciding when to intervene will help make FCA decisions
more predictable?
Q20: Are there any other factors we ought to consider when deciding whether to intervene?
The FCA must be more decisive when it comes to taking action when there appears to be a systemic
problem with a product or firm. This should include conducting an investigation as soon as possible in
response to credible concerns or complaints from firms or individuals. Our members often tell us that
they will take concerns to the FCA only for the FCA to be slow in acting upon these concerns or
acknowledging that there is a problem. Please also note our comments on pension scams and PPI in
this regard in our response to Question 7 above. We are aware that this may require greater investment
in, and focus of, supervision efforts at the FCA. However sometimes this is necessary.
We do not believe there is a fundamental problem within the sphere of financial services that could not
be addressed. The FCA has the ultimate sanction of banning a product, individual or firm. If any of
these is consistently causing harm to consumers this sanction must be used.
Q21: What more do you think we could do to improve our communication about our
interventions?
Q22: Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?
We believe that the FCA must set out in consultations how it will ensure its vision and mission is reflected
in the behaviour of the wider regulatory family.
Q23: Do you think it is our role to encourage innovation?
We do, but we would prefer to see a broader approach taken to the current one, with its near-exclusive
emphasis on technological innovation. Please see our response to Question 7 for further details.
Q24: Do you think our approach to firm failure is appropriate?
Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?
We do but only as long as the FCA also uses the discussions to try to better understand what role its
regulatory processes might have played in the situation and how, if relevant, it could seek to improve its
authorisation, supervision or enforcement activities. We agree that neutral terms should be used
regarding public or semi-public notifications of enforcement investigations until a conclusion has been
reached.
Q26: Do you think that private warnings are consistent with our desire to be more transparent?
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Private warning should generally be avoided but there is a case for them if the FCA I seeking to intervene
quickly and hasn’t yet fully formed a picture of what is happening. They may be useful in yielding quicker
results without where a firm or individual may face reputational risk and the FCA has not managed to
establish a fully evidenced case.
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The BBA is the leading trade association for the UK banking sector with 200 member banks
headquartered in over 50 countries with operations in 180 jurisdictions worldwide. Eighty per
cent of global systemically important banks are members of the BBA. As the representative
of the world’s largest international banking cluster the BBA is the voice of UK banking.
We have the largest and most comprehensive policy resources for banks in the UK and
represent our members domestically, in Europe and on the global stage. Our network also
includes over 80 of the world’s leading financial and professional services organisations. Our
members manage more than £7 trillion in UK banking assets, employ nearly half a million
individuals nationally, contribute over £60 billion to the UK economy each year and lend over
£150 billion to UK businesses.
We are keen to table our thoughts on the key areas that the mission should look to address
from a banking perspective. We see the development of a mission statement – to add
colour to the Financial Conduct Authority’s (FCA’s) statutory objectives as a very important
development; an opportunity to reset the relationship between the regulator and authorised
firms. To help to form an industry position, we have canvassed widely across the C-Suite of
a range of member segments, including retail banks, specialist banks, private banks and
challenger banks.
Our technical panels, comprising subject-matter experts have supported the more detailed
responses to the specific questions raised; for example our vulnerability sub group and
financial inclusion panel gave considered thought to your analysis of vulnerable consumers.
We have also tested our thinking informally with other stakeholders and whilst different trade
bodies have different priorities, we are confident that our thinking resonates with and
compliments the responses of others.
After a process of syndicating views, a consensus emerged around the desire for a
regulatory approach that promotes;











A unified and coordinated culture throughout the FCA’s structure and aligned to the
mission (i.e. consistent with the “tone from the top”)
Priority and focus in all FCA activity on the substantive issues and risks facing the
sector, from a conduct perspective
Clear, targeted application of regulation through publicly accountable guiding
principles that avoid retrospection and are used to deliver the FCA’s core business
activities; making of and monitoring conduct regulation
Coordination at the FCA with all relevant international and domestic regulators
Proportionate, confidential and advisory-led supervision, prioritised by key sectors,
that distinguishes niches and acknowledges customer protection, allowing
o Capacity for innovation
o Competitive markets where participants are confident that they compete on a
level playing field
o A clear anti-trust/ competition mandate, coordinated with other competition
authorities
o Effective relationship management that extends to wholesale banking as well
as retail and private banking
Positive financial behaviours, financial inclusion and appropriate consumer
responsibility (to make capitalism work for the many not the few)
Fairness, competitiveness and innovation that develops socially useful products
Contribution to the real economy that considers the long term costs of financialenvironmental damage (e.g. bubbles)
Dynamic regulation that anticipates the pace of technological change.
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We feel that using the mission to deliver these regulatory goals will create a virtuous circle
that facilitates a proactive, forward thinking/ planning, growth-orientated sector willing to
invest in innovations that drive sustainable profits supporting;





New and improved, value-for-money products and services giving positive
competition for customers
Opportunity for material organic growth
Persistent shareholder returns
Secure, challenging careers for staff

Formulating responses to the consultation questions throws off a number of fundamental
issues, including;







The extent to which a formal duty of care, with the counterbalancing requirement for
a clear understanding of consumer responsibilities, adds value beyond the existing
matrix of regulatory principles, common law and custom and practice
The need to understand better the potential for unintended consequences, especially
where these might lead to market exit or gaps in distribution by focusing on enabling
policy making
Boundary issues which are potentially broader than public policy, for example the
emerging tensions between court judgements and regulatory rules and guidance or
the conflicts between prudential and conduct policy (such as Unbreakable Term
Deposits)
The digitisation of the banking sector, with emerging data analytics that will refine
distribution and pricing to the benefit of many, but not all consumers
The role of self-regulation (with appropriate governance) as an alternative to
handbook rules, given the long-stop inherent in the Senior Mangers’ Regime

We expand on these themes in our answers to the questions in the consultation. There are
also some more operational considerations which characterise the implementation of the
Mission Statement in practice, and we would encourage the FCA to give more detailed
thought to how these might be impacted, going forward;






Speed of Response to both sectoral and firm-level issues
Engagement – there are issues around the turnover of staff within supervisory teams
and depth knowledge of supervisors on conduct matters
The relationship between the mission statement and the Senior Managers’ Regime
(SMR), which has yet to conclude its first appraisal cycle – and is subject to ongoing
change with new responsibilities being drawn into SMR, e.g. the legal function
The length and complexity of the FCA’s Conduct Handbook. This would extend to
additional public statements and communications made by the regulator, that might
not be codified into the handbook
Retrospection – or hindsight bias; an issue previously reviewed by the FCA

In parallel, the Cabinet Office is considering its own approach to regulation through its
Regulatory Futures Review, At its heart is a shift in regulation to a model of ‘regulated selfassurance’ and ‘earned recognition’. In principle, businesses who take compliance seriously,
striving to provide good outcomes for their customers balanced against sustainable business
growth for their owners should develop self-assurance compliance models within a riskbased charging scheme. The corollary is the open reporting of incidents by firms to the
regulator in a ‘no blame’ culture. The emphasis in this model is outcomes, rather than on a
rules-based approach. The role of regulators would centre around information and advice
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provision to support self-assurance through a process of ‘regulated self-assurance’. There
are precedents in aviation and foodstuffs – and more locally in the revised Standards of
Lending Practice. We would encourage the FCA to consider whether aspects of this
approach could be imported to the FCA’s operating model.
In closing we would like to thank the FCA for its proactive approach to this consultation. We
found the stakeholder event in November 2016 and the subsequent trade association round
table very helpful opportunities to calibrate our response.
Recognising that there is likely to be a further period of reflection within the FCA, we would
be happy to meet to expand on any of the areas covered.
Yours sincerely,

Eric Leenders
Managing Director
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Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
Our vision of a well-functioning market that the mission should aim to deliver is of a sector
that is proactive, forward thinking/ planning, growth-orientated and willing to invest in
innovations that drive sustainable profits supporting;





New and improved, value-for-money products and services giving positive
competition for customers
Opportunity for material organic growth
Persistent shareholder returns
Secure, challenging careers for staff

We understand that the FCA holds a series of “house-views” on market segments; we would
be interested to debate the role of these views in bench-marking “well-functioning markets”
within the FCA. Analysis of how the FCA reconciles its statutory objectives in different
sectors to determine relative performance would also help to inform thinking around the
mission statement. Whilst engaged consumers, firms and employees that follow clear
minimum standards, and well-judged, timely regulation are all components of a wellfunctioning market, the relative importance or weighting attaching to these facets will differ
from segment to segment. And effective ways to put things right when they have gone
wrong is essential for customer trust and confidence.
A well-functioning market place should also have depth and provide for a broad range of
channels to purchase financial service products, relative to differing consumer needs and
circumstances.
The role of regulation is pivotal and, while providing consumer protections, should also
promote and not stifle efficiency and innovation in the market. This might manifest in a level
of risk aversion generally rather than a specific prohibition to a given activity/ activities and
may risk contagion across all regulated activities where the issue is germane (for example ecommunications).
Keeping abreast/ ahead of digital change and the innovation it brings is essential, for the
efficiencies and innovations it brings to the benefit of customers. We are only at the
beginning of our understanding of digitisation of the sector and this information revolution
(exponentially more information; exponentially more quickly communicated) should be
promoted in policy thinking to “future-proof” regulatory interventions.
Behavioural economics have shown how consumer behaviour can on occasion be
economically irrational (for example, customers borrowing rather than using surplus
savings). This is a customer decision making trait and should be respected – even where it
may mean that the risks that consumers may be willing to take could lead to less certainty of
outcome.
Whilst this might require more careful management within a customer
relationship, it should not be for the industry to determine a customers’’ ultimate choices,
unless palpably detrimental. Naturally, the corollary is that vulnerable customers should be
given a greater level of information and/or support to reach the same decision as a nonvulnerable consumer.
We also feel that regulation of products and services should be viewed across the spectrum
of customer lifecycle – for existing customers there is the need to ensure that products and
services they have purchased continue to function well and meet their financial requirements
(though there is of course a joint responsibility with customers).
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Provision of third party advice is less common in wholesale markets and we support the
FCA’s recognition that consumers can be very sophisticated and informed (and arguably
more rational) in wholesale markets.
The use of regulatory data submissions could be better utilised for monitoring and
measuring the effectiveness of the market. The extent to which this forms part of FCA
thinking around monitoring the effectiveness of the mission statement and wider FCA activity
is not drawn out fully in early published thinking.
Do you think our approach to consumer loss in well-functioning markets is
appropriate?
We agree although we see value in distinguishing between loss due to changes in consumer
circumstances or behaviours and those due to ‘market’ conditions. That is not to say that
when a market has moved to make a transaction less favourable the point-of-sale decision,
nor the product or service purchased was necessarily flawed. And by extension, changing
consumer circumstances may mean, for example, that advice is no longer suitable; it does
not follow that a consumer loss absent advice is the responsibility of the adviser.
Hindsight bias has previously been considered by the FCA and it should be confident in the
face of retrospective perspectives that might be advanced in say, public/ media opinion,
looking to the prevailing economic and market conditions at the point of sale as well as
regulatory/ legislative expectations at the time of the underlying transaction. That said, the
impact on individuals should still be considered, even if impacted consumers affected are
low in number with a firm assessed on a principled basis of whether its actions were fair and
reasonable (of which conduct compliance is a component).
Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
We agree and consider that for the relationship for a bank and its customers to work
effectively, customers might be expected to read key documents, divulge all relevant
information, reflect on communications received and keep the bank informed when their
circumstances change.
A level of due diligence by consumers is a necessary component of customer responsibility.
Where consumers knowingly set aside information or undertake activities further up the risk
curve without informing themselves of the issues and risks highlighted to them there will be a
personal consequence which is difficult for unsighted firms to mitigate. It is also appropriate
for the regulator to expect greater due diligence from consumers where they are more
sophisticated and have greater expertise. As a result information disclosure should facilitate
an informed decision taken by the customer, targeted with a view to their relative financial
sophistication. This is a difficult balance; the provision of too much information is also sub
optimal.
Do you think the distinction we make between wholesale and retail markets is right? If
not, can you tell us why and what other factors you believe we should consider?
The assumption that greater protection/regulation should be given to retail consumers on the
basis that participants in the wholesale markets are thought to be better informed and
resourced is on the whole correct. As discussed above, the FCA should take into
consideration the level of knowledge and sophistication when considering risk and the level
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of protection required. Ring fencing will make requirements clearer but a distinct
demarcation between retail and wholesale will always have exceptions. Turning to some
specific points in the consultation;
•

•
•
•

Clarity on how the market caters for small business / corporations within the retail
market definition is important. Elsewhere we are developing a self-regulatory code
which will need a clear scope to provide appropriate protection to the intended
market.
The reference that “ … some small businesses may also be ‘consumers’… ‘’
therefore needs to be tightened. This delineation may be unhelpful insofar as it
might not capture the financial capability of the individual concerned.
Greater emphasis on the conflicts of interests that may develop for firms in the
Wholesale market and a continuing open and collaborative approach to how these
need to be managed effectively to avoid risk of market abuse would be helpful.
Wholesale markets consist of individuals that operate the business and make
decisions on its behalf, which argues in favour of a more targeted approach to clients
where it might be apparent that;
• Consumers might not be better informed or enabled is correct.
• Actions and decisions, if ill-informed, may mean exposure to an unacceptable
level of risk.

Do you think the way we measure performance is meaningful? What other criteria do
you think are central to measuring our effectiveness?
Whilst we recognise the intention, we identified little critical assessment or analysis by the
FCA of the impact of their regulatory changes on the end-consumer or a firm’s increasing
operational complexity. Both of these are examples of potential unintended consequences
that might result in market exits or gaps, through reduced demand or more challenging
supply. Measures could be more specific/ include softer measures to help to assess the
effectiveness of the regulator (for example, the number of clients with access to affordable
advice, increases in the number of clients being identified and treated as vulnerable, etc.).
An additional measure to supplement the ‘Impact of Interventions’ should include;





An assessment of what “success” looks like as a benchmark for measuring what
is/not successful.
Sense-checking for clarity of rules and principles to minimise inconsistent
marketplace practice.
Effective measures that can track improvements in competition.
The impact of changes on inclusion to take into account consumers potentially not
being serviced by the financial service industry.

Acknowledging that data integrity is key, the differences between management information
recorded for business performance and data required for regulatory conformance can often
be underestimated, and the requirement to mine for bespoke data or crate proxies can be a
significant logistical challenge.
Before seeking ad-hoc data FCA needs to give greater consideration to the magnitude and
impact of the request being made across all its own departments and set realistic deadlines.
Market data already submitted to the regulator should be considered the first port-of-call:
The FCA should be proportionate and consider whether the resources required for different
aspects of an information request are commensurate with the benefit delivered to the FCA.
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The FCA should also collaborate more with firms to understand the best type of information
and method of collection to meet their requirements, before seeking further data from firms –
this would include data submitted to the Prudential Regulatory Authority (PRA).
As referenced above, the use of regulatory data submissions could be better utilised for
monitoring and measuring the effectiveness of the market. The extent to which this forms
part of FCA thinking around monitoring the effectiveness of the mission statement and wider
FCA activity is not drawn out fully in early published thinking.
Do you think the way we interpret our objective to protect and enhance the integrity of
the UK financial system is appropriate? Are there other aspects you think we should
include?
We agree. In its broadest sense, the concept of better regulation has been an area of
debate arguably for as long as regulation has been published. One recent example is the
Hampton Principles (see Annex One) which seek to address similar challenges to the
Mission Statement. We would encourage the FCA to draw from the best of academic and
institutional thinking to inform its own interpretation of its statutory duties; an isolationist
approach (or even an approach that looks no further than the international financial services
regulatory community) risks losing learnings from other sectors, where maladministration
would give rise to potentially systemic consequences.
Proportionate application of the FCA’s statutory objectives (a recurrent theme within our
membership) is essential, which requires objective consideration of balancing factors, such
as consumer responsibility to risk consumers being absolved of responsibility.
We are also struck with the merits of a fundamental recalibration of the manner in which the
FCA approaches regulation philosophically. The concept of Ethical Business Regulation is
gaining increasing traction in other sectors and we would encourage the FCA to give careful
through to its adoption – in part or whole – in a financial conduct environment. We have
listed papers of interest in the Bibliography at the end of this paper.
Regulating the “regulatory perimeter” is an issue that covers a number of dimensions.
 The Journey to the FCA was explicit in its view of the delineation of regulatory
responsibility and social policy; however, political pressure to address potential
market failures continues. A “live” example might be high-cost, short term credit
where the desire for higher risk credit to be priced at lower rates unsustainable
through-the-cycle is being driven through regulatory review.
 Whilst the above is an example of a perennial tension in free markets, the FCA
should also consider the future perimeter of financial services.
Emerging
technological examples might be bitcoin and other currency equivalents or
distributed ledgers such as block-chain.
 The political agenda – as driven by Brexit – is largely out of scope of this paper, but
nonetheless creates challenges depending on the outcome of the Article 50
process. The Mission Statement should be sufficiently flexible to accommodate
both direct legislative change and future macro-economic policy.
 There have been increasing legal challenges to the FCA Handbook (Paragon
Financial Services PLC v. Plevin (2014)) which impact the predictability and stability
of the regulatory regime. The FCA should consider innovative regulatory
approaches to anticipate jurisprudence/ discovery theory.
The FCA should improve the transparency of diagnostic tools used when analysing harm or
detriment to include any read across or lessons learned from prior analysis / action taken.
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Greater transparency – to help firms to understand underpinning theories of harm and
regulatory thinking should be considered.
The compliance costs of regulation are putting material pressures on sustainability in the
sector (Airdrie Savings Bank) which creates its own risks, such as the extinction of business
structures with no consideration of the desirability of this consequence. It should not be for
the regulatory community to dictate a preferred organisational model; rather the structure
should be designed to best deliver into the market.
The requirements of regulation are also driving product withdrawal which can have either
structural consequences (Unbreakable Term Deposits) or create consumer detriment (Retail
Distribution Review/ material reduction in financial advice provision).
As acknowledged, there is a need for a good working relationship between the FCA and the
PRA at all levels (not just senior levels). Most firms deal with both of the regulators, so
minimising conflicting approaches to and views on the same issues would be welcome.
Issues relating to older borrowers have been a recent example of conflicts occurring.
Do you think our intervention framework is the correct one?
We are broadly supportive; however there are some key areas that require further thought;
•

•

•

•

•

•

Absent (some form of) relationship management in the sector, supervision will by
definition be reactive – feedback from members consistently shows that the fixed/
flexible model is not working proactively leaving firms to find other routes for
regulatory assurances, such as via their (Prudential Regulatory Authority) PRA
relationship teams
The principle of thematic reviews is good and they can be very effective and
informative, but can require focus, to speed up the process and tighten the scope.
Further behavioural economics and other sociological studies of customer behaviour
would provide assurances that reviews accommodate the variety of attitudes/
behaviours towards money in the sector. This in turn would help to ensure that
thematic reviews are proportionate/ respond to market and/or consumer detriment.
The FCA should also determine where to set its risk appetite – i.e. the level of
consumer detriment below which intervention will not usually occur, which requires
an acknowledgement that a consumer product will not always represent good value
to all buyers, or a decision taken by a consumer will not always appear logical or
rational.
Open and ongoing communication across the sector builds mutual understanding
and can lead to the early identification of areas for thematic review – and possible
solutions. Firms have a rich seam of talent and experience that can benefit of
consumers and help ensure the FCA meets its statutory objectives.
Feedback received by the BBA when compiling the response to this consultation
suggests that proactive engagement by firms or the industry at lower levels within the
FCA feels sceptical.
This risks under-reporting, losing invaluable regulatory
intelligence. Early engagement with firms may help ensure that issues do not
escalate out of control through (e.g.) speculative vexatious activity on the part of
complaints management companies.
With - inter alia - the Individual Accountability Regime, culture in the greater majority
of firms has shifted positively towards ensuring consumers are given access to
products and services appropriate to their needs.

We would encourage the FCA to resist constant iterative change insofar as possible; it
creates uncertainty and instability around the regulatory regime, driving risk avoidance and
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underserved customers. By extension, we would encourage the FCA to consider layering of
various regulatory changes sympathetically, to facilitate forward planning and resource
allocation.
For smaller firms the responsibility for contributions to policy developments and
management of their operationalisation falls with the C-suite with little opportunity for
delegation. The opportunity cost for management time is self-evident. The FCA should be
careful to communicate its expectations consistently across the industry. For example if a
fixed relationship firm is given guidance to make changes that are not market practice this
should be consistently communicated and applied across the industry.
Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
See also above. We support FCA’s assessment in chapter 5. It is important that the FCA’s
approach is applied consistently and not arbitrarily – and as discussed above, the framework
can be inconsistent between a firm’s responsibility and consideration of consumers’
responsibility, which is not to say that consumers should be “regulated” in some way but that
consumers are a heterogeneous and diverse community where a heuristical approach
should be recognised as the best outcome. This would help to avoid the reverse
engineering of regulatory policy through root cause analysis of complaints; in turn the
resurrection of a “wider implications” process would help here.
Ultimately, HM Government (HMG) should set broad policy with the FCA operating in
accordance with statutory mandate, which might call for more proactive dialogue between
HMG and the regulator to ensure that FCA policy is;
•
•
•

Anchored in wider public policy, not driving it
Set within a common understanding of the boundaries of the FCA’s role
Providing guidance on how firms should behave;

The FCA has a valid claim to act as a catalyst for debate on wider social issues where there
may be financial considerations, such as vulnerability and access – or the ageing population,
but for this role to add value, it needs to recognise the need for a positive forward looking
agenda that harnesses market developments, as opposed to a more challenging stance
which steps back from the development of solutions if they are not directly regulated by
existing handbook requirements.
Broadening the “sandbox” approach might be a framework for this type of policy thinking.
This open approach would avoid unintended consequences of deterring new entrants,
products and/ or services and market “polarisation with relatively less sophisticated
customers using ‘vanilla’ products and more niche offerings to very specific segments.
Is our understanding of the benefits and risk of price discrimination and cross
subsidy correct? Is our approach to intervention the right one?
The BBA complies at all times with the Competition Act and as such does not entertain
debate around pricing issues, so our comments are necessarily generic in this section.
Economic fundamentals dictate that price discrimination and cross-subsidy are inherent
features of a competitive market. Intervention requires a judgement about the acceptable
level of price discrimination and cross-subsidy between different groups of consumers and
different products or services.
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Acknowledging that a level of cross-subsidy is inevitable; would be useful to have clearer
understanding of grounds for intervention and provide clarity on the acceptability of practices
made at strategic level by firms where consumers have either not endorsed or have rejected
a strategy (for example transactional bank accounts or credit card balance transfers).
Where the FCA believes that cross-subsidies are resulting in harmful effects it is important
the case for change should be stated clearly and, where appropriate, firms are given the
opportunity to change behaviour.
Does increased individual responsibility increase the need and scope for a greater
and more innovative regulatory response?
Firms will still demonstrate that individual responsibilities have been discharged through
corporate compliance assurance (for example three-lines of defence (TLD)). Firms have
wider responsibilities to create supportive environments for their staff and “scape-goating” as
a fall-back regulatory option feels culturally retrograde. That said, the use of independently
monitored self-regulation – in the knowledge that individual responsibility is regulated by the
FCA, adds a level of assurance which should allow for greater acceptance of self-regulation
as a flexible and dynamic regulatory approach.
Bringing market participants together to discuss the challenges posed is an appropriate and
sensible development, not least because the pace of technological development and
creation of new market channels (which will continue to grow) should drive greater and
innovative regulation is required rather than an increase in individual responsibility in and of
itself.
Would a Duty of Care help ensure that financial markets function well?
Whilst we have included a comprehensive technical analysis of a duty of care (annex two)
the arguments against can be succinctly described;
•
•
•

•
•
•
•
•

The rulebook is arguably already more comprehensive; firms and individuals have
“duties” required of them; rules and guidance provide granular detail of these
requirements – and the obligations are widely accessible and transparent.
There are already significant legal protections available to individuals that operate
above the Handbook which provide customers with the opportunity to pursue court
action.
This right extends after exhausting the Ombudsman process, which is more efficient
and where the “fair and reasonable test” is far broader than the weighing of the
balance of probabilities in a judicial process. The scope of this jurisdiction includes
small businesses.
The concept of a 'duty of care' applies best to a fiduciary relationship or patient,
whereas the Financial Services Act recognises that consumers have their own
responsibilities.
It is intrusive to apply a duty of care to the normal day to day interactions: A bank will
only be the customer's agent in very limited circumstances.
Potential conflicts of interest in retail banking (where a bank might provide banking
facilities to both sides of a transaction) would be inordinately complex to manage.
Cost implications may restrict access to banking services that carry most risk.
Without express and clear “command and control” type legislation, broader enabling
requirements would create voluminous litigation and Claims Management Company
(CMC) actions which would drive control of the concept – and through precedent, the
authority of the rules governing whatever action has been challenged.
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The FCA’s mandate is balanced in statute between its overarching objectives and a
‘consumer responsibility’. This allows the Handbook to focus on any imbalance between
firms and their customers, such as information asymmetries, through Rules and Guidance.
Removing this balance would require a fundamental change to the current regulatory
approach, which is now deeply embedded in members’ policies and procedures, systems
and controls.
Preceding any consumer responsibility with a duty on firms would risk escalating policy
development to precedent and common law as the first resort would be a test of compliance
with the duty. Alternatively, the FCA could be mandated to develop rules on a duty of care,
but it is difficult to see what would be added relative to PRIN/ the Principles. This binary test
would also row against any desire for proportionality and potentially limit appetite for
innovation where understanding of duties for a new product or service might not be fully
understood.
The acid test of the effectiveness of a Duty of Care might be to “role-play” its consequential
requirements in a range of scenarios (say, from a cash withdrawal or similar routine
transaction to a longer term product such as a mortgage transaction – where arguably the
underlying purchase might also require consideration) to analyse where there may be
material gaps relative to the current landscape.
Is our approach to offering consumers greater protection for more complex products
the right one?
We agree. FCA’s existing definition of harm in financial conduct, specifically those relating
to consumer protection remain appropriate and proportionate. Operating greater levels of
protection irrespective of product complexity would be disproportionate and ultimately lead to
higher prices for consumers. The degree of complexity of a particular product or product
category is subjective/ linked with the consumer’s financial experience and capability.
Other factors might include;
•
•
•

Channel of engagement influences a consumers perception of complexity
Circumstances; Can be influenced, by varying degrees, by any short or long
term vulnerabilities or situations they may be experiencing.
Commoditisation; the degree of protection that should be applied to “complex”
products is difficult to standardise.

Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
It is an innate wider social responsibility to recognise consumer capability as a spectrum of
ability and therefore appropriate that it is carried into financial services, making a distinction
between different markets and different clients - they can't be treated all the same. Just
because the consumer has lost money, it doesn't mean they have been treated unfairly.
Given that it can be influenced by a significant range of factors, there is no readily available
taxonomy ensuring the proper classification of consumers which means that each
circumstance requires discretionary consideration and given this challenging environment
there cannot be certainty that a firm will correctly identify all cases of vulnerability and/ or
determine a consumer’s capability and understanding. To mitigate, the need for a positive
and ongoing dialogue regarding expectations is essential. A prescriptive approach is likely
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to be problematic – the BBA has direct experience of this through its work around the
vulnerability agenda; building on the requirements of Principle 6 would be a more valuable
direction to continue on.
Is our approach to redress schemes for issues outside our regulatory perimeter the
right one? Would more specific criteria help firms and consumers?
The present collective redress mechanism in law has yet to be deployed formally so should
be tested in a “live” environment before being disregarded. It is disappointing that previous
“issues with wider implications”/ “complaints with wider implications” initiatives have fallen
away as they provided a forum for consideration of general considerations that might
emerge when an issue is identified from a specific complaint. This holds for Alternative
Dispute Resolution/ On-line Dispute Resolution generally, which risks setting informal
precedents that undermine the authority of the FCA Handbook (see also above). The
relationship with the law (in particular discovery theory) requires careful thought for similar
reasons.
What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
Suggestions to ensure that consumers using redress schemes feel that they are receiving
appropriate levels of personal attention include;
• Taking a more risk based approach would enable firms to move at pace (say,
Pareto’s Rule)
• Highlight to firms the need to process claims efficiently, deliver a speedy remedy and
provide clients with an easily accessed point of contact for questions / queries.
• Support with a statement of intent to communicate clearly at the start about how long
the redress exercise will take.
• The FCA could request feedback from consumers to understand how they want to
interact with banks (channel of choice; frequency of contact; push or pull contact).
• The FCA should look to understand where redress schemes worked well and where
they did not live up to consumer expectations.
• More engagement of CMCs to remove formulaic complaints templates supports
complaints handling.
• More overt promotion of redress schemes over CMCs.
• Redress schemes and how they are operated needs to be proportionate.
• Mandating firms to have more frequent contact with claimants where that does not
add significant value simply increase overall costs.
Is our approach to giving vulnerable consumers greater levels of protection the right
one?
Is our approach to the effectiveness of disclosure based on the right assumption?
Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach
where conventional disclosure steps prove ineffective?
This is an area where the BBA has worked proactively to ensure that higher level
considerations manifest as improved customer experience and we have therefore
considered the CP questions around vulnerability and disclosure collectively.
Vulnerability and capability
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From our analysis, the FCA believes that groups with different vulnerabilities may
experience particular problems with capability and that there is a correlation between
vulnerability and reduced/impaired capability. To the extent that vulnerability negatively
impacts level of capability, we would agree that greater protection afforded to vulnerable
consumers is appropriate.
The FCA also indicates that vulnerability can be exacerbated where the provision of financial
services does not adapt to consumers’ needs. We would agree that vulnerability is not (and
should not) be an obstacle relevant to one’s interaction with a particular financial product,
firm or market. Regardless of the extent to which vulnerabilities are also protected
characteristics under the Equalities Act, we would agree that firms should take reasonable
steps to remove the relevance of vulnerability from one’s ability to engage with a product or
firm (we would see even simple examples such as empathetic response to a bereaved
person’s request to report the death of a customer, as efforts to adapt to consumers’ needs).
However, while the FCA’s initial premise is that low income will exacerbate any vulnerability,
later on low income is presented as an example of vulnerability as such. The ‘scarcity
mindset’ example suggests that living with scarcity reduces cognitive capacity for other
areas of people’s lives leading to lower levels of long-term planning ability, of attention, selfcontrol, all of which create poorer outcomes for individuals in this group.
The FCA’s research directly conflicts with DWP research 1 regarding low-income
groups and their capability (specifically their ability to save which would be the
equivalent of long-term planning and manage their finances which we would see as
relating to self-control, attention etc.). DWP does not see any necessary correlation
between low income and reduced or impaired capability;
• While we would agree that low income can exacerbate vulnerability, we would be cautious
against treating low income as vulnerability in its own right. Conflicting research outputs
question whether there is any direct or indirect causality between low income and risk of
greater detriment from financial services in this respect.
• Finally we would ask the FCA to consider in what circumstances the proposals for
increased protection to low-income and vulnerable consumers might create other
inequalities such as requirements for cross-subsidy.
-

Effective disclosure
What constitutes good value for money can be a subjective decision. Therefore, where all
relevant information is equally present, what is effective as opposed to non-effective
1

See p.26 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/555614/the-banking-needs-ofuniversal-credit-claimants-the-potential-role-of-budgeting-accounts.pdf
While there has, historically, been a tendency to view low-income households’ budgeting strategies as
unsophisticated and indicative of poor financial capability, a large body of existing evidence clearly contradicts this.
In fact, detailed research exploring how people on low-incomes manage their money illustrates that it is underpinned by rational
and considered choices which maximise their likelihood of ensuring that, often, inadequate incomes can cover essential
outgoings. Fundamentally, living on very low, fixed income with tight margins on budgets poses very real challenges and
requires specific skills and budgeting strategies, with money management practice having evolved as a response to these
challenges.
A number of studies have shown that even the most diligent budgeters are often still unable to meet all competing needs in any
one budgeting period. As a result, people face more or less frequent and more or less serious cash-flow pressures, even
crises, when they may be unable to afford essentials. As a result, some elements of outgoings have to be foregone on
some occasions. But this should not be seen as a failure of financial capability, but rather a key budgeting skill.

BBA01-#471569-v6-CP_260117_Mission_Statement.docx Jan 27, 17, 9:27 AM

14
disclosure will to a large extent also be subjective. The FCA in this section considers ‘better
value for money’ and indicates that anything less achieved by a consumer’s choice indicates
ineffective disclosure (therefore potentially harmful and due of a remedy or of greater
intervention by the regulator). We would view the achievement of better value for money as
an increased benefit, and not necessarily a harm or detriment, if the increased benefit is not
obtained. So long as a consumer has obtained good value for money there is no reason to
assume any harm caused to them by financial services.
A poor choice should then be determined in relation to what the consumer considered good
value for money (not better or optimal) at the time that a decision or choice was made
against other available choices at the time of the decision.
We would be in agreement with the FCA that behavioural biases should not be confused or
conflated with financial capability; and would not consider the former as a relevant factor to
financial services firms’ obligations in presenting equally an opportunity to interested
consumers (i.e. not a relevant barrier to ensure equality of opportunity). The extent to which
disclosures are effective should therefore be judged only against relevant factors or barriers.
Approach to intervention
The FCA indicates an appetite to change the decisions people make (over time) by
considering what anthropology, neuroscience, marketing, psychology and sociology tell us
about how people make decisions. Specifically FCA believes the regulator has a role to play
in influencing how consumers make decisions particularly where disclosure may be deemed
to have been ineffective.
To the extent that a bank’s selling mechanism is proven to have targeted a consumer or
consumer cohort for whom a product (sold) may be detrimental, the proposals for a more
interventionist approach would seem appropriate. However, the FCA’s rationale framing the
use of "nudging" or other behaviourally informed prompts for intervention touches on a wider
social question, namely whether it is appropriate - within the remit of protecting consumers
from harm caused by the financial services - for the financial services regulator to take a
view on what is a essentially a question of personal freedom of choice. In addition to the
above comments on effective disclosure, we would refer back to our response on the
boundary between broader policy and the FCA’s regulatory responsibility.
Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable? Are there any other factors we ought to consider when
deciding whether to intervene? What more do you think we could do to improve our
communication about our interventions?
Consistency and predictability are essential. The outcome or action/decision will not always
be predictable and it is therefore important that firms have certainty applying the outcomes
to future products or services. Other factors to consider include;
•
•
•
•

Judgemental/ risk based decisioning.
Public perception/ opinion of perceived unfairness.
Firm’s past track record and reputation.
Confidence in the firm and also possibly confidence in the industry or the wider
economy that could be affected should the FCA decide to intervene publicly.

Improved communications might include;
•

The underlying cause.
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•
•
•
•

How it should be tackled/ next steps/ timescales.
Applicability of handbook rules.
Timely updates throughout the process.
Better direct communications to customers (e.g. FCA website).

Is there anything else in addition to the points set out that it would be helpful for us to
communicate when consulting on new proposals?
Our suggestions include;
•
•
•
•
•

Articulation of the risk the FCA is seeking to mitigate.
Wider considerations such as the impact on the economy both within the UK.
Indication of any cross-over to other regulators.
Proper macro-environmental analysis (e.g. SLEPT/ PESTEL or other strategic
planning tools).
Assurance that there is sufficient time for firms to implement any proposed changes.

Do you think it is our role to encourage innovation?
It is difficult to think of a sustainable regulatory model that would not need to support
innovation and adapt to meet the changing needs of the evolving world around it. This
should extend to lobbying for change to its legislative mandate as necessary.
Within this macro-role, the regulatory ‘sandbox’ is a good “micro” initiative. We would
highlight our support for the FCA leading in its enabling approach to innovation, particularly
thought its Project Innovate, the FCA Regulatory Sandbox, and the international outreach by
the FCA to other financial centres. We would stress that the regulatory sandboxes should
be also open to banks, not just to fintech. Also, that whilst we are supportive of the
sandboxes, once a product leaves the sandbox, there should be the same rules for all
providers of financial services.
We encourage the FCA to focus on reviewing the existing body of regulation to ensure it is
digital friendly and technology neutral, guided by the principle 'same service, same risk'.
We welcome the FCA focus on the potential uses of technology for regulatory compliance
and the feedback statement it has issued in response to its call for evidence on Regtech. We
would welcome concrete follow up on the priority areas where technology could/should be
used for regulatory compliance and coordination by the FCA on RegTech with other
international standard setting bodies (e.g. IOSCO) and the European institutions.
The FCA might want to consider some broad parameters or informal principles that drive
regulatory thinking in this area;
•
•
•
•

Rules shouldn’t needlessly place barriers on innovation but ensure it is safe.
Innovation has risks as well as benefits so it is important that regulatory rules keep
pace: Existing rules need to be subject to regular review
Encouraging innovation can be seen as assisting/carrying out the operational
objective of facilitating efficiency and choice in services.
“Traditional” consideration of regulation has non-trivial opportunity costs that restrict
innovation. Mandatory change has been consistently high
• Discourages Innovation
• Carries Opportunity Costs.
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•

Dynamic regulation – drawing on learnings from the Sandbox and applying them to
regulatory thinking should;
• Deliver appropriate regulatory controls and interventions
• Balance the need to protect consumers with modern solutions that work for
the channels and purchase journeys of the future.
• Keep pace. There are numerous examples where rules are lagging (durable
medium, consumer credit)
• Focus on modern and innovative ways to regulate in this environment,
including specific expertise in these technology areas.

Do you think our approach to firm failure is appropriate?
We agree.
Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
We agree due to the benefits for the specific firm in question and the manner in which it
informs the FCA’s supervisory dealings with the industry more broadly - but this would have
to be done at the start of the process, not at the end to derive full benefit. Needless to say,
we see a role for the trade bodies to play in discussing and resolving issues at a sectoral
level.
Do you think that private warnings are consistent with our desire to be more
transparent?
We agree because – on balance – we consider that private warnings give a clearer and
earlier appreciation of what the FCA is thinking, enabling quicker issue resolution for
consumers.
If conducting investigations before there is significant evidence of any rule breaches, the
FCA should be proportionate with its information requests and move on a piecemeal basis to
assess the situation rather than asking for the type of extensive information required for an
enforcement case straight away. The focus should be on remediation, not on lengthy
investigation without a clear view on what such investigation is going to achieve and whether
it is an effective way of achieving the given goal.
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Annex One. The Hampton Principles of Better Regulation.
The Hampton Review set out some key principles that should be consistently applied
throughout the regulatory system:


regulators, and the regulatory system as a whole, should use comprehensive risk
assessment to concentrate resources on the areas that need them most



regulators should be accountable for the efficiency and effectiveness of their
activities, while remaining independent in the decisions they take



no inspection should take place without a reason



businesses should not have to give unnecessary information, nor give the same
piece of information twice



the few businesses that persistently break regulations should be identified quickly
and face proportionate and meaningful sanctions



regulators should provide authoritative, accessible advice easily and cheaply



regulators should be of the right size and scope, and no new regulator should be
created where an existing one can do the work



regulators should recognize that a key element of their activity will be to allow, or
even encourage, economic progress and only to intervene when there is a clear case
for protection

ENDS
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Annex Two. Duty of Care
•

The relationship between a Bank and its’ customer has been established through the
principles of common law.

•

The common law duties are broadly (as defined from bank litigation textbook (as
summarised in Banking Litigation, Editors Warne & Elliott, second edition 2005,
section 2-002)

•

Banks will often owe a duty to use reasonable skill and care when performing
services for customers;

•

Subject to certain exceptions, banks will owe a duty to keep their customers’ affairs
confidential;
o

Where banks owe a duty to advise or where advice is given, there is a duty to
exercise care in relation to the accuracy of statements made, where it is
reasonably foreseeable that the customer may rely on those statements to its
detriment.

o

In appropriate situations, pursuant to the Financial Services and Markets Act
2000, banks may be under an obligation to consider the suitability of
transactions for both private and business customers. In certain situations, a
bank may be deemed to be giving advice as to the suitability of a transaction
and thus be liable if the transaction goes wrong, even if the bank did not
expressly give advice to the customer.)

•

Pursuant to extra-legal regulation and miscellaneous provisions in statutory
consumer protection, banks will in certain circumstances owe private customers a
duty to act in good faith and to act fairly and reasonably.

•

In appropriate circumstances, the bank may owe fiduciary duties to customers.

•

The duty, if any, of a bank to provide voluntary advice to a customer about one of its
products was recently considered in Finch and another v Lloyds TSB Bank Plc and
others [2016] EWHC 1236 (QB)). The High Court held that a lender had no
contractual duty to advise a borrower in respect of onerous terms in a loan
agreement. Neither did it have a duty of care in tort. A helpful analysis of the
contractual and tortious position is set out in paragraphs 47-59 of the judgment.

•

The case of Angeli Luki Kotonou v National Westminster Bank Plc [2010] EWHC
1659 (Ch) confirmed that the Courts will apply the general principle that no duty of
care exists between a creditor and a debtor, and will not entertain attempts to move
away from that principle where the circumstances are not anything out of the
ordinary.

•

This has particular significance for banks in dealing with their business customers as
they can feel reassured that they are able to take decisions in relation to how loans
and security are enforced without the need to consider which action would be in the
debtor's best interests or whether the debtor would suffer additional losses.
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•

In relation to consumers, as a general principle of common law, Lady Hale in OFT vs
Abbey National & Others (2010) confirmed that

•

“As a very general proposition, consumer law in this country aims to give the
consumer an informed choice rather than to protect the consumer from making an
unwise choice. We buy all sorts of products which a sensible person might not
buy….”

•

The principle of the customer making an informed choice is an important one. This
confirms the customer should be empowered to make a decision, and does not
remove their responsibility for the decision that they make. There is no general
obligation for businesses to protect their customers from making informed choices
which might turn out to be ‘unwise’.

•

The common law duties provide a balanced set of rights and effective and affordable
means of delivering redress when matters go wrong. Redress for consumers is
readily available free of charge through the Financial Ombudsman Service (FOS).
FOS has the authority to order Banks to pay compensation within a capped limit on
the basis of what they assess as ‘fair and reasonable’ without a need for expensive
court fees.

•

The obligations of a Bank to its’ customers are supported through the Financial
Conduct Authority (FCA) and its’ objective to ensure that markets are functioning
well, provide an appropriate level of protection for consumers and promote effective
competition in the interest of consumers.

•

We do not believe that a fiduciary duty of care should be placed upon financial
services firms as it is unnecessary, with an appropriate degree of consumer
protection being provided through the regulatory rules and principles. A duty of care
would introduce material changes to the existing bank and customer relationship,
and would not necessarily achieve the objective of enhanced protection for
consumers that is not already available through regulation.
Introducing a duty of care would place the relationship in a position where the Bank
would be assumed to be acting on behalf of the customer, and the Bank would need
to ensure
o No conflict of interest
o No profit at the expense of the customer without their knowledge and consent
o Loyalty to the customer
o A duty of confidentiality
Given the diverse range of products and services that Banks’ offer, the definition of
what would constitute a reasonable duty of care would be difficult to achieve, would
be overly burdensome to develop, and likely to be overly detailed to cover all
potential relationships. There is already a principle based regulatory regime
implemented through the FCA which can provide the appropriate level of consumer
protection, accountability and redress.
The courts have a role to play in the regulatory framework, not least as the FCA
handbook represents the FCA’s interpretation of the FSMA, the courts are not
obliged to follow the COB rules and can disagree with them but when the court is
interpreting FSMA it should do so in light of the COB rules. But when it comes to
banks’ duties to customers it is best that the courts formulate common law or
equitable duties of banks in an evolutionary manner rather than this responsibility
being entrusted to the regulator. Judges are best qualified to formulate such duties
rather than rule making staff in the FCA.

•

•

•
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•

•

•

Even restating the existing duties in statute (with no substantive difference to the
existing legal position) is impractical (for the reasons set out above). If there is a lack
of understanding by customers of what these duties are, codifying them with all the
attendant issues will not help. It would be better for independent advice bodies to
clearly articulate the nature of and limitations of these duties.
The FCA regulation has a defined set of principles that authorised firms must adopt.
The key principles relating to the requirements of firms in relation to consumers are
o

Principle 1 Integrity – A firm must conduct its business with integrity

o

Principle 2 Skill care and diligence - A firm must conduct its business with
due skill care and diligence

o

Principle 6 Customers’ Interests – A firm must pay due regard to the interest
of its customers and treat them fairly

o

Principle 7 Communications with customers – A firm must pay due regard to
the information needs of its clients and communicate information to them in a
way which is clear, fair and not misleading

o

Principle 8 Conflicts of Interest - A firm must manage conflicts of interest
fairly, both between itself and its customers and between a customer and
another client.

o

Principle 9 Customers: relationships of trust – A firm must take reasonable
care to ensure the suitability of its advice and discretionary decisions for any
customer who is entitled to rely upon its judgement

The principles are further supported by six consumer outcomes that firms should
strive to achieve to ensure fair treatment of customers.
o

Outcome 1: Consumers can be confident they are dealing with firms where
the fair treatment of customers is central to the corporate culture.

o

Outcome 2: Products and services marketed and sold in the retail market are
designed to meet the needs of identified consumer groups and are targeted
accordingly.

o

Outcome 3: Consumers are provided with clear information and are kept
appropriately informed before, during and after the point of sale.

o

Outcome 4: Where consumers receive advice, the advice is suitable and
takes account of their circumstances.

o

Outcome 5: Consumers are provided with products that perform as firms
have led them to expect, and the associated service is of an acceptable
standard and as they have been led to expect.

o

Outcome 6: Consumers do not face unreasonable post-sale barriers
imposed by firms to change product, switch provider, submit a claim or make
a complaint
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o

These principles and outcomes establish a clear framework within which the
regulator has the ability to ensure appropriate levels of consumer protection
are provided.

•

They provide the regulator with flexibility to assess individual circumstances rather
than being constrained by prescriptive legislation.

•

The regulatory regime also provides for greater adaptability and responsiveness to a
changing and dynamic financial services market. This would allow for any
enhancements to regulatory requirements or conduct expectations to be
implemented more quickly than through legislation.

•

The FCA principle based approach allows for an effective oversight regime. To
codify the duty of care obligations into legislation, it would need to set out all of the
relevant obligations in all of the relevant relationships. This would not be an
insignificant amount of effort, would introduce a rigid and inflexible approach with
limited flexibility to adapt to changes in banking practice, particularly with digital and
technological innovations.

•

When considering informed choices, the Financial Services and Markets Act (FSMA)
2000 sets out the regulatory objectives for the protection of consumers. FSMA
(2000) 5 (2) (d) states that in considering what degree of protection might be
appropriate, “the general principle (is) that consumers should take responsibility for
their decisions”. Imposing a fiduciary duty of care on financial services firms would
create an imbalance in the share of responsibilities in the relationship, and remove
the responsibility of the consumer.

•

The Financial Conduct Authority has also introduced rules to embed the personal
accountability of individuals in the banking sector. This was achieved through the
introduction of:-

•

o

The Senior Mangers Regime

o

The Certification Regime

o

The Conduct Rules

The Senior Managers regime focusses on individuals who hold key roles and
responsibilities within firms, and who will have clearly defined responsibilities for
carrying out a senior management function. Business areas and management
functions that need to have a relevant authorised person are extensive and include:o

Design and Manufacture of products intended for retail customers

o

Production and distribution of marketing materials and communications

o

Retail Lending decisions

o

Retail sales

o

Customer Service
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o

Complaint Handling

o

Incentive schemes for the firms’ staff
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BCCA response to FCA Consultation paper on Mission
About the BCCA
The BCCA is a trade association formed in 1994. We represent firms offering alternative
financial products, such as short-term lending, credit brokerage and guarantor lending.
Our members range from small family businesses to some of the larger alternative
consumer lenders. They operate both online and on the high street. Our members,
particularly on the high street, will often provide other money services such as cheque
cashing, money transfer and foreign currency.

The importance of the Mission statement
We recognise the importance of determining the FCA Mission.
Historically the development of mission statements has had a chequered past. Some
organisations have seen this as a tick-box exercise whilst others have used them as an
attempt to create a corporate image.
The Financial Conduct Authority has always been very good at aligning activity with its
strategy. We believe that once the Mission has been agreed it will determine the allocation
of resources. It is therefore of crucial importance that the FCA listen to its stakeholders.
In our response, we have focussed in on the approach to vulnerable customers. We have
sought to answer Q16 in some depth.
“Q16: Is our approach of giving more vulnerable consumers greater levels of
protection the right one?”
Towards the end of this submission, we also make some additional comments in response
to other questions.

Vulnerable customers
As discussed by Mr Bailey in public comments, the question is ‘do we protect all consumers
to some equal degree all of the time, or do we give more attention to more vulnerable
consumers?’
The FCA recognises that vulnerability comes in many different guises. The guiding principle
set out by the FCA is that low income multiplies all vulnerabilities.
The reality is that the FCA has a limit on the resources at their disposal. Some would push
for increased funding; however, the consumer ultimately pays for those costs. It has to work
with what is available.
Our concerns
Whilst we agree that there is a need to focus resources on areas of significant harm, there is
a risk that the regulator might miss significant issues in the mainstream, distort the market
and ultimately leave customers without access to financial services.

Missing significant issues in the mainstream
Within consumer credit, there has been a regulatory focus on vulnerable customers. Indeed,
in the consultation document, the intervention into the payday market is an example of a
successful focus on the vulnerable.
The FCA has taken powerful steps, creating specific and detailed rules around issues such as
payment methods and limits on the extension of lending. There is ongoing work in the area
of affordability.
We are now in a position where the verification of income and expenditure in high-cost
short-term credit is at a level rivalled only by efforts required to gain a mortgage. A £250
loan can involve the same verification requirements as £250,000 loan.
There is a risk that the FCA places more supervisory resources into the areas where they
assume they will find vulnerable customers but miss out on larger potential detriment.
One of the biggest areas of mis-selling, a demonstration that firms were not treating
customers fairly, has been in Payment Protection Insurance. That touched on nearly every
household across the United Kingdom. Vulnerability played a minor part.

Credit Card study
During the credit card market study, the FCA found that 2.1 million cardholders are in
arrears or have been charged off. A further 2.1 million have persistent high levels of credit
card debt. Less of an indicator of problem debt, but around 1.6 million make systemic
minimum payments.
In total that is close to one fifth of all cardholders. However, in its response, the FCA decided
to rely on customers taking action rather than the firms. Card companies must provide more
information, but the responsibility to change behaviour lies with the customer. There is a
case to be made that this was because of the nature of these customers.

Distortion of the market
However, there is a concern that this is distorting the market. That the rules and regulations
are weighing on certain products, particularly those seen to serve vulnerable customers.
Choosing a particular lending product is very rarely a simple binary decision of whether to
take that product or no product. Options are weighed up and that often means considering
different products. After all, the loan is a means to an end rather than the end itself.
So when an individual is considering a replacement for their family sofa they might consider
a short-term loan, paying it up over a few months. Other options might include a rent-toown arrangement, the use of a credit card or seeking a friend to stand as guarantor.
There are already differences between the regulatory approach to these products. The
affordability test for credit cards, or any increase in credit limits, is very different to that of a
short-term loan. Whilst one is associated with vulnerable customers, the other is a
mainstream product.

Leaving customers without access to services
As already noted vulnerability is a complicated issue, and we make no broad assumptions
about how they should be served.
Financial services are created to make life easier through security for savings, insurance
against misfortune and making purchases simpler through the spreading of payments. We
believe that vulnerable customer should have access to the services that most of us take for
granted.

It should be recognised that this can be an extremely difficult task. For example, credit
decisions need to be taken with thin or damaged credit files. Firms serving these markets
are constantly looking for innovative ways to operate. Many truly are Fintech pioneers.
Some of the improvements they have developed have already flowed into the mainstream.
However, ever-increasing pressure on those firms may mean they to move to other areas.
There are also practical issues. For example, firms compete with others in financial services
for funding. Regulatory intervention, or the fear of further intervention, can have a freezing
effect on investment. Analysts follow the announcements of the regulator, and continued
focus on one sector introduces uncertainty.
This will result in either difficulty finding funding or paying more for this funding.
Whilst traditional theories of competition suggest that firms would step into this space, the
reality is that mainstream financial services have no appetite to serve this market. Even the
simplest of services, such as the basic bank account, need to be mandated and are patchy in
terms of delivery.

Additional Comments
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?

We continue to be concerned about how well the market is functioning, particularly in areas
where there is increased risk or low profitability and less commercial incentive. In the
experience of our members there continue to be sectors poorly served. This may be in part
because of the definition of a well-functioning market.
This is referred to later, in the Mission Consultation, in the discussion about Access in
Section 6. Where it points out,
“The government has decided that, looking more broadly, some services are so
important that all consumers should have access to them. These include heating,
flood insurance, basic bank accounts and telecoms. In these examples, public policy
is that certain groups of customers should cross-subsidise others to ensure everyone
has access to these services.

No such decision has been taken for financial services beyond flood insurance and
basic bank accounts, and if the question of whether it should be were to arise, we
regard this as one for broader public policy.”
We believe that there are certain areas where this is becoming a matter of concern.
Bank de-risking
An example of this is the de-risking activity of banks. The FCA found evidence of the
withdrawal of banks from particular sectors. It was hoped that others will serve this market,
for example, the challenger banks. That has not happened and does not look like it will.
Once again, the response of the Financial Conduct Authority seems weak. It has researched
the subject but has not taken action to resolve this matter. For example, improving the way
in which banks explain that they are closing down a bank account in no way helps a
company that is at risk of closure.
This seems to fall between the regulator, Parliament and Government.

Jason Wassell,
Chief Executive
21st January 2017

For any further discussion of this submission, please contact us:
BCCA
Station House,
Central Way
Winwick Street
Warrington
WA2 7FW
BCCA Limited t/a BCCA, Companies House No. 07708528.
The registered address is Meacher-Jones, 6 St Johns Court, Chester, CH1 1QE.

Financial Conduct Authority consultation on future
Mission: a response from the Behavioural Insights Team
January 2017
The Behavioural Insights Team (BIT) is a passionate advocate for regulators
incorporating behavioural insights into their approach and mission1 and we
welcome the opportunity to respond to this consultation. It is very encouraging to
see the Financial Conduct Authority (FCA) thinking seriously and deeply about its
future Mission, and in particular to see the strong emphasis on behavioural
economics throughout.
direction of the future Mission set out in the consultation document. However,
there are three areas where we encourage the FCA to take a wider or more
ambitious approach than set out in the consultation document.
1. Using behavioural insights to inform market design

economic models
based market failures that regulators can address and opens the door to new
policy levers.
The financial markets that the FCA regulates have deep behaviourally-based
market failures that affect everyone from consumers (for example, consumers not
being able to see how their pension performs), to sophisticated market players (for
example, funds paying large amounts to intermediaries who are over-trading to no
or negative effect).
-functioning market requires the
same conditions: engaged consumers, firms and employees that follow clear
2
minimum standards, and wellWe agree with this
statement, however also encourage the FCA to take a more active role in driving
excellence within financial markets, as well as using minimum standards to
using behavioural insights approaches for important but micro issues, such as
improving consumer comprehension of information, to more fundamental market

1
2

Costa et al (2016) Applying behavioural insights to regulated markets. BIT. https://tinyurl.com/jg2raho
FCA (2017) Our future Mission. https://www.fca.org.uk/publication/corporate/our-future-mission.pdf
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in order to support financial

markets to truly function well.
Th
sending clear signals to reward and punish market players and make it more
difficult for firms to exploit behavioural biases. This would mean that poor quality
firms and products are sanctioned by the market (and that consumers have the
information required to make this judgment) and that there is competition on
metrics that drive excellence amongst suppliers and intermediaries. In particular,
realising the ambition of consumers
4
will
require the FCA to set the criteria for non-price competition, for example
customer satisfaction, and build stronger feedback loops to send signals to the
market about what good quality looks like.
2. Developing a sophisticated definition of vulnerability

markets, higher levels of protection than others. However, we caution the
implication that intervention efforts should be directed towards those who do not
feel equipped to take responsibility for their financial choices.
Whether individuals feel equipped for this responsibility may be a narrow metric
and we encourage the FCA to take a broader view that acknowledges that all
consumers are susceptible to behavioural biases, even those who are more
financially capable, sophisticated or wealthy. In practice this means that some
interventions are specific to consumer groups, including low income groups who
focused on addressing behavioural market failures which affect all consumers.
3. Catalysing choice engines and third party intermediaries, and building
consumer trust in these tools
Intermediaries are a key part of any market functioning well. Importantly, they can
help to build this self-regulatory market dynamic where products and companies
are rewarded and punished by discerning market reaction. In effect, the FCA
should be seeking to upe
a stronger and clearer role in catalysing these intermediaries, and building
consumer trust in them.

FCA (2014) Detailed rules for the price cap on high-cost short-term credit - Including feedback on CP14/10 and final rules.
https://www.fca.org.uk/publications/policy-statements/ps14-16-detailed-rules-price-cap-high-cost-short-term-credit
4
FCA (2017) Our future Mission. https://www.fca.org.uk/publication/corporate/our-future-mission.pdf
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easier for consumers to compare products, including enabling consumers to get
easy access to their own consumption data. The infrastructure for this was put in
place
power widely, particularly around financial service products and in the context of
Open Banking.
A key role for the FCA will be building and maintaining consumer trust in these
tools, including by providing advice on where consumers should get their advice
(for example through a league table of price comparison websites or by publishing
mystery shopping exercises). This sentiment was captured by Andrea Coscelli in a
recent speech5, where he said: 'The trust that we as consumers derive from having
confidence in the reviews that we read is not just important for us in deciding what
to do: it is an integral part of the competitive process in that market. Betterinformed choices by consumers serve to intensify competitive pressures, which in
turn stimulates suppliers to strive to improve the quality and value-for-money of
the goods and services they supply. And where that trust breaks down, where
consumers disengage from transacting or make misinformed choices, this can
similarly skew or reduce competitive tension between firms, potentially impeding
the dynamic competitive evolution of markets'.
Concluding remarks
was a
focus on sectors where many consumers are getting a bad deal, such as consumers
missing out on the best deal for their annuity and those who could get better value
thr
where major firms make their money not through improving the efficiency of their
production or utility of their products, but instead through adding frictions that
make it hard for consumers to choose, or move, between products.
6

The three areas set out above are ones where the FCA could lead other UK
regulators by taking a more robust role to actively disrupt aspects of financial
markets on behalf of consumers, and be deliberate in supporting the expansion of
better providers. We consider that such an approach would contribute to financial
markets truly functioning well, for the benefit of consumers.
We would welcome the opportunity to discuss any of our comments further,
please contact elisabeth.costa@bi.team.

5
6

https://www.gov.uk/government/speeches/andrea-coscelli-staying-ahead-in-a-digital-marketplace
http://press.conservatives.com/post/151378268295/prime-minister-the-good-that-government-can-do

From: Niall Bellabarba
Sent: 18 November 2016 12:58
To: FCA Mission
Subject: Re: Nice to meet you at Financial Capability Week

Hi Luke,
Thanks for the links, I was not aware of the details of the FCA mission but I must say its very
interesting read and “spot on” direction we want to see.
On the competition and innovation that is really what we are hoping Ernest can do because
we are aware of areas where human inertia is causing firms to ‘rent seek’ shielded by a direct
debit agreement that effectively means firms have vested interests in simply hiding the “leave
us” buttons on websites or reduce the headcount on the customer services line dedicated to
'customers at risk of leaving’.
We see an opportunity in a robot that scans the lists of direct debits and simultaneously the
‘best deals’ out there to then budge the user into action by running the numbers to show how
much that means on a yearly basis.
However this is only one of the areas we see Ernest helping, but we need to proceed step by
step and cooperating with your Innovation team will be key to ensure the day Ernest does
give ‘advice’ (currently Ernest does not) this is done correctly with the correct safeguards.
On the question "Do you think it is our role to encourage innovation?”
I believe the answer would be a resounding YES. I believe it is near impossible to regulate
fairly without considering the market impact of regulation and part of a healthy market
activity is innovation within it.
Innovation disrupts markets and brings heightened competition which in turns brings cheaper
and innovative goods to the population.
I see the FCA role as balancing regulatory strictness with innovation and the risks entailed.
If you were to only regulate strictly you could quickly strangle innovation and de facto be the
“guarantors” of inefficient business practices and rent seeking enterprises.
This in turn, would hamstring the potential for the UK on the world wide arena as a global
financial hub.
I hope these views help!
Currently I am in touch with Innovation Hub team regularly so no need to further my name
but it would be awesome if we could stay in touch of that nonetheless.
Have a super weekend.
Best Regards,
Niall

Niall Bellabarba
ERNEST
CoFounder and Managing Director
Niall@Ernest.ai
+44 7917 2333 53

FCA Mission Consultation: submission by Mark Bishop
markbishopuk@gmail.com

Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
Your definition is a good start point but would benefit from more granularity. In particular, once we
look below the level of the interaction between firm and consumer and consider the interaction
between firm and employee, it is important that the FCA as a conduct regulator ensures that the
economic incentives and costs in the marketplace for labour are such that financial services
employees face incentives to conduct themselves appropriately, and to blow the whistle if they
become aware of others’ misconduct, and that they face onerous disincentives against misconduct
or concealment of wrongdoing.

Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
No. Consumer loss is entirely acceptable should a sophisticated consumer enter into a transaction
that he or she has been told is risky, and where the risks that crystallise to cause the loss were
brought to his or her attention at the outset. Losses outside of this definition are the result of
misconduct, which the regulator exists to deter, prevent and remedy.

Q3: Do you think we have got the balance right between individual consumer due diligence and
the regulator’s role in enforcing market discipline?
No. Given the asymmetries not only of information but also of time and resource (factors limiting
consumers’ ability to undertake due diligence) and of capability (consumers mostly have less
understanding than firms) I believe there should be a general duty of care on regulated financial
services firms to ensure that counterparties to transactions are given all material information about
a proposed transaction, that they understand it accurately and that the proposed transaction is in
keeping with their financial goals and risk appetite.

Q4: Do you think the distinction we make between wholesale and retail markets is right? If not,
can you tell us why and what other factors you believe we should consider?
No. Dealing first with retail markets, third-party advice is less widespread than the FCA claims and is
in decline, due to the changes in fee arrangements brought about by the Retail Distribution Review.
The vast majority of consumer financial services transactions are not subject to third-party advice,
and in many cases the consumer perceives the representations made by the provider as ‘advice’, not
least because of the terminology and job titles adopted by the industry even in non-advised sales.
The dividing line between retail and wholesale is unclear, particularly in respect of small and
medium-sized enterprises (‘SMEs’). As we’ve seen with controversies over Interest Rate Hedging
Products (‘IRHPs’) and the conduct of turnaround operations at the Bank of Scotland and RBS, there
have been many cases in which SMEs have entered into transactions with regulated firms on the
basis of information that was incorrect or materially incomplete or have been subject to behaviour

that is illegal or immoral, and have had their claims disallowed on the basis that their firms fell
outside of certain, inflexible eligibility criteria, or that bank-appointed insolvency practitioners would
not pursue or assign such claims.
Likewise there are instances of Local Authorities (‘LAs’) that have entered into transactions with
banks, such as Lender Option, Borrower Option (‘LOBO’) loans, on the basis of advice provided by a
third party, namely a division of Capita plc, that was in receipt of undisclosed financial incentives
from the loan providers. While the organisations may be large and qualify as ‘wholesale’, the
financial sophistication of the individual decision-maker may be low, and he or she may be
susceptible to economic incentives from the counterparty (for instance, an offer of lucrative
employment), which may affect a decision that creates a large financial liability for the LA over an
extended period.
In capital markets, while it is generally true that the immediate participants are large, well-resourced
and sophisticated, it should be acknowledged that the external costs created by market
inefficiencies or misconduct are often borne by underlying consumers that are small and vulnerable,
including individuals and SMEs.

Q5: Do you think the way we measure performance is meaningful? What other criteria do you
think are central to measuring our effectiveness?
Impossible to tell. Currently, I see no evidence of the FCA measuring its performance, nor of it
applying learning from cases in which its performance has been found inadequate. The regulator’s
current Chief Executive, Andrew Bailey, has admitted that the IRHP redress scheme was ‘not an
unqualified success.’ I believe the underlying reason why it is deemed unsuccessful is that it was
created in consultation with the banks and imposed on the victims. The right solution is therefore to
design future schemes in consultation with the victims, perhaps also including the banks, but
ultimately to impose it on the firms guilty of the misconduct. Yet just last week, the FCA announced
a redress scheme for the victims of the RBS Global Restructuring Group (‘GRG’) that had again been
created in consultation with the bank and was imposed on the victims. Within days, the latter group
had identified significant structural flaws in the scheme.
While value for money is important, impact of interventions and measuring outcomes are more so.
But more important than all of these is turning the FCA into a consumer-oriented, learning
organisation. This means that it needs to liaise closely with individual consumers and the groups that
represent them (which are often online action groups, rather than formally constituted
organisations) to identify and remedy wrongdoing at an early stage. There should also be extensive
board-level engagement with consumers in situations in which the FCA has failed to achieve proper
protection for consumers or to deal promptly with restitution and enforcement action, in order that
the organisation can improve its processes and culture to prevent recurrences. Consumer
engagement and closed-loop continuous improvement in consultation with consumers are therefore
key deliverables that should be measured.

Q6: Do you think our intervention framework is the correct one?
No. I think it is spectacularly unfit for purpose. The key failings are:

1. Intelligence. The FCA should reinvent the way it encourages consumers to interact with it.
Consumers are often the first to spot ‘issues’, whether these are boiler-room scams or misconduct
by large regulated firms. They should be encouraged to report these wrongs, and there should be an
intelligent and agile investigations team that looks into them, with a rapid upscaling of resource if an
initial view suggests there’s a problem. This escalation should take hours or, at the most, a few days,
and not months.
2. Market studies. There’s a room for these, but in general I believe the FCA is too concerned with
policy issues at a macro level and insufficiently interested in rolling up its sleeves and getting
involved in micro-level misconduct. The better it gets at the latter, the less need there may be for
the latter. The current process is ludicrously slow, allowing too much consumer detriment to occur
and raising the cost to shareholders – who are, in many cases, consumers themselves, who play no
part in the misconduct or market failure – when and if redress is made.
3. Identification of tool. Again, too much focus on the macro. The tools you need to use more are
investigation, including ‘dawn raids’, restitution (it is shameful that FSMA s382 has never been used)
and enforcement processes targeting individuals, especially those in senior positions in large
regulated firms.
4. Intervention. See the above. And on publication, we see thematic reviews and market studies but
not the warnings the FCA issues to firms – material information that could affect consumer decisions
– and not s166 reports (albeit that there’s a suspicion the FCA too often allows firms under
investigation to choose their own investigators, rather than imposing them, or approving choices
made by the alleged victims). This should change, in the interests of transaparency.

Q7: Do you think the way we interpret our objective to protect and enhance the integrity of the
UK financial system is appropriate? Are there other aspects you think we should include?
I think the FCA should stop using language relating to the promotion or protection of ‘market
confidence’. Consumers are confident in markets if they believe that they function well. This can be
achieved by downplaying or ignoring evidence that they sometimes do not. While I’m not suggesting
that the FCA deliberately conceals evidence of industry misconduct, I do believe that the
unfortunate use of language not found in FSMA or the Financial Services Act 2012 can inadvertently
create impetus to downplay concerns for systemic reasons.
As for the objective to protect and enhance the integrity of the UK financial system – a much better
choice of term than confidence – I think this can be achieved through an enhanced emphasis on the
early and high-profile use of:
1. s382 and s384 restitution orders to ensure that individuals and firms that cause consumer
detriment are forced to compensate them in full;
2. Prosecutions, fines and removal of permissions targeted at the individuals who are the controlling
minds of misconduct, particularly those employed in senior positions in large regulated firms.
Currently, the consumer and industry perception is that they largely ‘get away with it’. This may
result in vulnerable consumers being reluctant to enter into transactions that might be in their best
interests and in individuals in the industry, who might be tempted to enter into misconduct,
evaluating the prospective rewards and risks and concluding that their interests are best served by
proceeding;

3. The use of public warnings and censure against firms in which there exists a culture of tolerance of
wrongdoing and a reluctance to be transparent with the regulator and provide prompt redress to
consumers
The FCA should also include measures that encourage whistle-blowing and ensure that evidence
from whistle-blowers is acted upon. This is partly about creating a new, capable and agile
investigations team to deal with in-bound intelligence as previously mentioned, but also about
ensuring that the whistle-blowing experience changes markedly, as follows:
1. The biggest driver of whistle-blowing is the desire for vindication. Delivering this requires the FCA
to act on whistle-blowing intelligence (I can point to many instances of it failing to do this) and to
enter into a two-way dialogue to communicate with the providers of this intelligence to
demonstrate how it has been used;
2. Many whistle-blowers pay a high price for their integrity, in career, financial and personal terms.
The FCA owes them a duty of care. This may be about ensuring that wrongdoers leave their
organisations so whistle-blowers feel happy to remain, monitoring their career progress for many
years to ensure they’re not discriminated against, forcing their employers to put them on life-long
garden leave if it’s impossible for them to return (or, if this is impractical, employing them at the
FCA), creating positive action schemes to ensure that past whistle-blowers find it easy to obtain
employment elsewhere or funding counselling or other support for the emotional consequences of
their actions;
3. Publicly celebrating whistle-blowers and whistle-blowing. In the UK we’re conflicted as to whether
it’s a pro- or anti-social activity. Through crediting whistle-blowers in media statements, perhaps
hosting whistle-blowing awards and ensuring their careers are protected, the FCA can do a lot to
show it believes unambiguously that whistle-blowers are good people and should come forward

Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
I support the Consumer Panel’s advocacy of a duty of care. While it’s true that the Principles for
Business include a requirement to treat customers fairly, I consider this unnecessarily vague in its
wording, and in any case, I believe there are too many instances in which proven examples of
regulated firms treating customers unfairly have not resulted in redress, nor in enforcement action,
and as the FCA consultation admits, the Principles do not in themselves give rise to the possibility of
civil litigation should the regulator fail to act.
The introduction of a duty of care would represent a significant step forward in consumer protection
since it would place the burden of proof on the regulated party to demonstrate that the product or
service met the needs of the consumer and was properly understood by him or her. It would give
rise to the possibility of judicial review of the FCA should it not act when given evidence of such
wrongdoing and would open the door to the option of civil litigation. It would also create a powerful
disincentive on the industry to sell unsuitable products to vulnerable consumers, whose
understanding might reasonably be expected to be less complete than those of more sophisticated
consumers and would heavily incentivise full disclosure in all transactions.
Once duty of care is established, the FCA becomes much better placed to promote other policies,
such as those made possible by ‘big data’ and other technological developments. With reference to
the first of these, I am aware of instances of the (mis)use of consumer data on price sensitivity by

regulated firms to offer what it perceives as less price-sensitive consumers products that do not
represent best value. A duty of care would oblige the firm to disclose this fact and would open the
door to remedy and enforcement action if it did not. There is nothing inherently wrong in, for
instance, Lloyds Banking Group, whose Project Gold is aimed precisely at segmenting consumers by
price discrimination, saying to a consumer, ‘We know you value quality over price, so here’s our very
best insurance offer, tailored for you. We have cheaper policies than this, but this one offers the
best cover, which is what we think you’ll like.’
I am far from alone in believing that the next big financial services scandal relates to the crowdbased lending and equity investment platforms. In themselves, they represent a great idea:
consumers who wish to lend or invest are matched to those who wish to borrow or sell equity,
disintermediating the banks and improving competition without the onerous capital requirements of
launching new banks. The problem is that the disclosures of information about the prospective
borrowers or investees have on occasion been materially misleading or incomplete, and in some
cases the aggregated data about the performance of the platforms made to consumers has been
found wanting. There may also be problems with some of the individuals in senior positions.
This illustrates why a duty of care, while crucial, does not eliminate the need for adequate
supervision and early intervention by the FCA. The platforms are themselves small businesses, and it
is unlikely that they have the balance sheet strength or insurance cover needed to meet the
liabilities that could crystallise should it emerge that there are systemic problems. Proactive
supervision and early intervention will always be required.

Q9: Is our understanding of the benefits and risks of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
It’s a start. I know the FCA is interested in behavioural economics; it should recognise that there are
significant costs incurred by consumers in shopping for financial services products. There’s time, for
a start; and a feeling that the unknown provider may be worse than the incumbent. For these
reasons, demand-side policies that expect consumers to switch providers to drive better pricing or
product features largely do not work; consumers who hate their banks may stick with them for
years, even decades. And, as you acknowledge, this leads to price gouging, the most blatant example
of which is the extraction of punitive charges from consumers experiencing unauthorised current
account overdrafts.
I welcome the fact that the FCA says it will in the future be more transparent about judgements it
makes about price discrimination and cross subsidy. I would like the FCA to become more
transparent in all its dealings with consumers, and have offered to meet with the current and past
two Chief Executives of the regulator to discuss this, so far without success – an experience that, in
itself, probably indicates a need for greater openness…

Q10: Does increased individual responsibility increase the need and scope for a greater and more
innovative regulatory response?
Yes. In particular, it dramatically increases the need to introduce a well-drafted and enforced duty of
care. It is probably a good thing that the breadth and depth of financial services products and
services available in the UK should expand, but it is essential that these products are properly
understood by consumers and that their needs are well met by those they choose. The responsibility

for this cannot be offloaded by the industry or its regulator onto consumers, since the asymmetry of
information, capability and resource necessarily means that consumers are not adequately placed to
establish any shortcomings in the representations made to them about those products.

Q11: Would a Duty of Care help ensure that financial markets function well?
Yes, but only if it was correctly drafted and proactively applied by the regulator. As things stand,
there are repeated, serious breaches of Principle 6 and criminal offences under FSMA s397 and Part
7 of the Financial Services Act 2012 that do not result in consumers receiving redress, let alone in
prosecutions, fines or removals of permissions.

Q12: Is our approach to offering consumers greater protection for more complex products the
right one?
It’s a good idea, but I’ve seen precious little evidence of it actually happening. Arch Cru is among the
redress schemes you’ve mentioned; what you didn’t say is that it was (largely) not a mis-selling case,
at the IFA level, and that the biggest share of the losses fell on consumers. IRHPs were complex, but
despite MIFID, the greater proportion of claimants were excluded from the redress scheme as they
were deemed ‘sophisticated’ and there were no prosecutions nor removals of permissions.

Q13: Is our regulatory distinction between consumers with greater or lesser capability
appropriate?
I think it’s appropriate to believe that the necessary level of protection varies with consumer
capability. I’ve seen little or no evidence of this principle being applied by the FCA to date.

Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right one?
Would more specific criteria help firms and consumers?
The FCA’s regulatory perimeter is wider than it makes out, and perhaps than it believes. A great
many activities that the FCA considers out of scope require permissions from the FCA to undertake.
Remove those permissions from a firm or an individual and you prevent repetitions. Tell them you’ll
remove those permissions unless they remedy past consumer losses and put in place processes to
prevent recurrences and you create a compelling incentive to co-operate.

Q15: What more can we do to ensure consumers using redress schemes feel they are receiving the
appropriate level of personal attention?
I believe this question goes to the heart of why the FCA is perceived by victims of misconduct and
those who advocate on their behalf to be failing. Both the IRHP and GRG were imposed on the
victims without consultation, whereas the FCA should have engaged with them from the outset to
design schemes that lacked the flaws that caused those announced to lack credibility.
In a wider sense, the FCA should orient itself far more toward consumers, generating market
intelligence and early warnings of misconduct from them, learning from them what they want, value

and need, and working with those who advocate for them and have been let down by the FCA to
identify ways to improve.
This consultation exercise is a small step in the right direction, but such processes are necessarily
dominated by well-resourced industry players, and the scope is far too narrow, focusing as it does on
scope rather than performance in the regulator’s core statutory duties. I suggest a three-tier
approach, segmenting consumers according to those who have no complaints about the industry,
those who have complaints about the conduct of a firm or individual but not the regulator and those
whose complaint is about the regulator. The former are a source of intelligence and data and should
receive education and warnings; the second group requires key account management and the third
should have board-level access to jointly learn from past failings and apply that learning to create
operational improvements.

Q16: Is our approach of giving more vulnerable consumers greater levels of protection the right
one?
It’s a good start, but duty of care would be better. The FCA should also be alert to unintended
consequences. For instance its work on identifying vulnerable consumers, while well-intentioned,
could contribute to customer detriment if used by an ill-intentioned industry participant to assist
them in finding ‘easy marks’ – for instance, helping them target people in the early stages of
dementia.

Q17: Is our approach to the effectiveness of disclosure based on the right assumptions?
Probably, though the FCA should be aware of the high risk of being gamed by the industry into
endorsing communications that might not be in the best interests of consumers.

Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach where
conventional disclosure steps prove ineffective?
Yes, and it could be done as part of a move toward a duty of care.

Q19: Do you think our approach to deciding when to intervene will help make FCA decisions more
predictable?
Perhaps, though predictability may be a good thing for the industry (particularly individuals tempted
by misconduct, who value the ability to anticipate what, if any, regulatory response may ensue) and
hence a bad thing for consumers.

Q20: Are there any other factors we ought to consider when deciding whether to intervene?
Another factor to consider is signalling: what message would intervention (or non-intervention)
send – to consumers, and to industry participants. I think the FCA has in the past been too slow and
too reluctant to intervene, and the result is a signal to potential miscreants in the industry that they

should go ahead, and to consumers to fear the industry, and in particular to be wary of new
providers and products.

Q21: What more do you think we could do to improve our communication about our
interventions?
There should be a lot more interventions and a lot more communication about those that happen. In
the US, where senior law enforcers are elected, the public enjoys the spectacle of ‘perp walks’ as
crooked bankers and CEOs are paraded before the cameras in handcuffs. I’m not suggesting we do
the same, but creating both the actuality and the spectacle of senior figures getting their
comeuppance would have a dramatic effect on consumer confidence in the regulator and by
extension, the industry.

Q22: Is there anything else in addition to the points set out above that it would be helpful for us to
communicate when consulting on new proposals?
I believe responsibility for competition policy in financial services should be taken away from the FCA
and given wholly to the Competition and Markets Authority. The current situation, sharing, is
unsatisfactory since there is a risk that issues may fall into the gap, and I believe there may be
conflicts between the FCA’s core responsibility to ensure that the industry conducts itself
appropriately (and its stability remit for non-systemically significant firms) and the competition brief.
Also the FCA is struggling to perform satisfactorily in its core, conduct remit, so taking something
away would help it to focus.

Q23: Do you think it is our role to encourage innovation?
Yes, though a balance must be struck between this and the need to protect consumers (and, given
the current remit, to ensure there is effective competition).

Q24: Do you think our approach to firm failure is appropriate?
Yes, though I am concerned it may not have been applied with sufficient assertion and proactivity to
date.

Q25: Do you think more formal discussions with firms about lessons learned will help improve
regulatory outcomes?
Your questions about the enforcement section of this document do not reflect the concerns I have
about that aspect of the FCA’s remit and performance. I believe the FCA should be much quicker to
investigate intelligence from consumers, the industry and others of possible misconduct and
customer detriment; an agile but lean approach that is quickly followed by further resource
allocation if the allegations appear warranted. Too much customer detriment happens while the FCA
contemplates its navel.

The FCA’s approach thereafter should be less about ‘asking the firm for information’ and more about
‘securing information’. This can entail the use of dawn raids, consumer and whistleblower
intelligence and working with other agencies. In short, a more holistic and less consensual approach.
The FCA could and should be much quicker to close down defective products and companies and to
prosecute, fine and ban individuals, in keeping with its stated deterrent goals. A behind-closed-doors
agreement with a firm to stop the alleged behaviour does not meet these objectives and should be
avoided. Hence my answer to this question is, strictly, ‘no’, but the above preamble is far more
important than the answer.

Q26: Do you think that private warnings are consistent with our desire to be more transparent?
Clearly not. And I’d even argue that, if we move toward a duty of care, both the firm and potentially
the FCA would be in serious breach if they failed to disclose information of this nature which might
reasonably be expected to be material to consumers’ purchase decisions.

January 26, 2017
Mr. Andrew Bailey
Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London E14 5HS
Submitted via email to: fcamission@fca.org.uk
26 January 2017
RE: Our future Mission
Dear Mr. Bailey
BlackRock 1 is pleased to have the opportunity to respond to the FCA’s paper on ‘Our future Mission’.
BlackRock supports a regulatory regime that increases transparency, protects investors, and facilitates responsible
growth of capital markets while preserving consumer choice and assessing benefits versus implementation costs.
We support the work of the FCA to refresh its mission, and welcome the opportunity to engage on the matter. With
the FCA having been operational for nearly four years, and given the number of significant challenges facing the
traditional regulatory model (as recognised by the FCA), we believe this is a suitably apt point in which to address
what the FCA does and how it thinks about the challenges it faces. A regular review – and evolution – of its approach
is needed if the regulator is to adequately reflect the changing nature of the market, and those firms therein which it
regulates. We make a number of points below on those matters within the Mission which we believe warrant further
consideration.


The FCA acknowledge the number of significant challenges facing the traditional regulatory model, referencing
societal and technological changes. We would add that Brexit must be included as one significant challenge which
must be addressed through the FCA’s work in order to truly deliver a well-functioning market. This is a significant
event and careful navigation by all parties is imperative and central to the work if the FCA is to ensure both the
ongoing international competitiveness of the UK market and delivery of high quality regulation in cooperation with
the FCA’s peers. We would also add climate risk as one other challenge which the FCA should address (with
further details articulated in the response from the City of London Green Finance Initiative).



The recognition that disclosure does not correct market failure is welcomed. We look forward to working with the
FCA to develop further, smarter means of effective communications which address the changing nature of the
market, its consumers, and the technology being utilised.



In the section of the paper on the role of disclosure, the FCA acknowledge that ‘there is a greater need for [FCA]
to intervene with alternatives to disclosure and transparency’ given limitations identified with use thereof. Despite
this, there is a disappointing absence of recognition of the Financial Market Advice Review (FAMR). Our own last
Investor Pulse shows that only 17% of UK consumers say that they use the services of an advisor, and this despite
rising longevity and an increased burden being placed on consumers. We urge the FCA to deliver the outcomes
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worldwide, across equity, fixed income, liquidity, real estate, alternatives, and multi-asset strategies. Our client base includes pension
plans, endowments, foundations, charities, official institutions, insurers and other financial institutions, as well as individuals around the
world
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of the FAMR in order to address the need for better consumer outcomes in the path for financial conduct
regulation.


The duration of financial services transactions is recognised to be generally longer than any other product or
service a consumer will buy. Given this, we would welcome further efforts to debate how to encourage retail
consumers to invest in long term assets, and guard against any unintended consequences of identifying
underperformance as recommended by the Asset Management Market Study. Bias against short-term volatility in
favour of long term growth needs to be addressed if lengthy commitments made by investors are to prove suitably
rewarding.



Transparency by any regulator – both in terms of actions taken and expectations of authorised firms – is
paramount if the industry is to mature and address any gaps or deficiencies in current practices. We welcome the
FCA commitment to further transparency.



The use of technology should continue to be embraced by the FCA and we would encourage this to be increasingly
pivotal in the regulator’s toolkit. The volume of regulated firms and the resources available to the FCA necessitate
innovative solutions to identifying and addressing risk to the FCA’s objectives. We would support further emphasis
being placed on technology to achieve such.



The FCA works to ensure an appropriate degree of consumer protection by regulating the market and the players
therein. We would welcome a reinvigoration of efforts within the FCA and industry to enhance financial capability
of consumers in the UK and thereby provide future consumers with further tools to aid themselves in recognition
that all parties to a financial transaction have responsibilities.



We support the continued focus on innovation, but this should apply not just to the support being provided to firms,
but also to the approach which the FCA takes to regulation. We also support further consumer testing and
welcome the work undertaken on behavioural economics, both of which should reinforce the FCA work and policy
formation.

We welcome further discussion on any of the points that we have raised.
Yours sincerely,

Nathan Douglas
Vice President
Compliance
BlackRock
nathan.douglas@blackrock.com
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26 January 2017
Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London E14 5HS
(submitted via email to fcamission@fca.org.uk and via online submission form)
Re: Financial Conduct Authority – Our future Mission
Introduction
The Bank of New York Mellon Corporation (BNY Mellon) is a global investments company
dedicated to helping its clients manage and service their financial assets throughout the
investment lifecycle. As one of the world’s largest investment services and investment
management firms, BNY Mellon welcomes the opportunity to respond to the FCA’s
consultation on its future mission.
BNY Mellon operates in the UK through: (i) the London Branch of The Bank of New York
Mellon (a New York state chartered bank), (ii) The Bank of New York Mellon (International)
Limited (a UK bank), and (iii) directly established and duly authorised subsidiaries
established in the UK, including Pershing Securities Limited, BNY Mellon Capital Markets
EMEA Limited, and various asset management boutiques.
BNY Mellon provides services to clients and end-users of financial services globally.
Accordingly, BNY Mellon is keen to ensure global financial markets operate fairly and
consistently, and that common standards are implemented in a way that ensures a level
playing field.
Executive Summary
BNY Mellon generally supports the overall direction of the FCA Future Mission. However, we
would recommend more emphasis and detail on the international dimension, co-ordination
with other regulators and the competition remit of the FCA.
Good culture and conduct must be driven by regulated firms; however, the FCA has an
important role to play by publicly supporting good culture and conduct. It is not possible to
“legislate” for good culture and conduct. In this regard, we do not support a “Duty of Care” on
a statutory/legislative basis. Instead, we support industry-led solutions, including the work of
the FICC Market Standards Board (FMSB) and the Banking Standards Board (BSB).
We support the FCA’s approach and efforts in regard to innovation, noting that there is a
balance to be achieved between encouraging innovation and investor protection.

The Bank of New York Mellon – Incorporated with limited liability in the State of New York, USA. Head Office: 225 Liberty Street, New York, NY
10286, USA. London Branch registered in England & Wales with FC No 005522 and BR No 000818 and with its Registered Office at One Canada
Square, London E14 5AL. The Bank of New York Mellon is supervised and regulated by the New York State Department of Financial Services
and the Federal Reserve and authorised by the Prudential Regulation Authority. The Bank of New York Mellon London Branch is subject to
regulation by the Financial Conduct Authority and limited regulation by the Prudential Regulation Authority. Details about the extent of our
regulation by the Prudential Regulation Authority are available from us on request.

General Comments
BNY Mellon welcomes the opportunity to respond to the FCA’s consultation on its future
Mission and its willingness to engage with industry stakeholders and the general public.
The FCA’s strategic and operational objectives are set very broadly by Parliament, through
the Financial Services and Markets Act 2000 (as amended) (“FSMA”). In recent years, we
have seen an expansion of the breadth of the FCA’s regulatory responsibilities.
Given this, and the large landscape in which the FCA operates, further clarity and
understanding on the FCA’s role and how it intends to fulfil its statutory objectives in practice
is key to promote a credible and effective regulatory framework.
We are therefore generally supportive of the Mission as published by the FCA. However, we
would like to make the comments below. Our comments focus on areas where we believe
there is a need for further clarity in the FCA’s Mission, including how it intends to meet its
objectives and take its decisions.
International Dimension
One of the main areas where we would welcome further clarity in the FCA’s Future Mission
is the international dimension.
This is particularly important because global financial markets are increasingly
interconnected. As the UK is home to one of the most international financial markets in the
world, this requires the FCA to closely work and coordinate with other international
stakeholders. Developing constructive relationships with key EU and global authorities will
assist the FCA in shaping policies and ultimately assist it in delivering its objectives.
Historically, the FSA was required (under the Financial Services and Markets Act 2000, as
originally enacted) to have regard to “the international character of financial services and
markets and the desirability of maintaining the competitive position of the United Kingdom”.
Although this is no longer a formal objective of the FCA under today’s FSMA, our view is that
the FSA as it then was, and the FCA today, has always had regard to the international
character of financial services and markets.
This is evidenced by active participation by the FCA in cross-border and international bodies,
such as the FSB and IOSCO at the global level, and ESMA at the EU level. For example,
this has occurred through participation by the FCA in working groups and through
secondment of personnel.
It is also evidenced by close co-operation between the FCA and similar regulators in other
jurisdictions, such as the Securities and Exchange Commission (SEC) and the Commodity
Futures Trading Commission (CFTC) in the United States.
We also see increasing scope for cooperation between the FCA as a competent authority
under the Bank Recovery and Resolution Directive, with competent authorities and
resolution authorities in other jurisdictions.
However, the FCA Future Mission says very little about how the FCA intends to have regard
to the international character of financial services and markets. There is a reference to
establishing international agreements with regulators in other countries to provide support for
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FinTech companies trying to enter the others’ market. But other than that, there is almost
nothing mentioned about the international dimension.
In a globalised society and economy, we think it is vital that the FCA provide much more
detail in its Future Mission about:
•

how the FCA intends to work with and co-operate with other regulators globally;

•

areas in which the FCA envisages close co-operation and harmonised standards
with other jurisdictions, and areas in which the FCA believes that it should adopt its
own distinctive approach; and

•

its views on the importance of interoperability and compatibility of financial market
infrastructure across jurisdictions

We note that the FCA provided written evidence to the House of Lords European Affairs
Sub-Committee on Financial Services (dated 17 October 2016). This is in the context of that
sub-committee’s inquiry exploring the future of financial services in the UK following the
referendum vote to leave the EU.
The FCA’s written evidence sets out a number of principles in regard to the international
dimension, which the FCA continues to attach importance to, regardless of the shape of the
new relationship with the EU and its member states. These principles are:
•

avoiding sudden or unanticipated changes to the regulatory framework that might
harm market integrity. We will seek to ensure that the market is aware of any
upcoming changes to that framework in a timely manner, wherever possible;

•

open markets are an important enabler of healthy competition, supporting FCA
objectives, where they are underpinned by appropriate standards. We consider a
market to be ‘open’ where there are no undue or unreasonable barriers to entry;

•

continuing support for the principle of consistent global standards, where markets
have international reach. Financial markets are increasingly cross-border and it is
important that, as far as possible, regulatory standards are consistent both in respect
of policy and implementation, while ensuring that supervision can be undertaken
effectively; and

•

cooperation between regulatory authorities and standard setting bodies. Close
contact and collaboration between regulatory authorities remains essential to ensure
that appropriate regulatory standards and outcomes are met and enforced. The FCA
benefits greatly from cooperation with our regulatory partners in Europe and more
widely. We will work to ensure that arrangements are retained, or established where
necessary, to ensure efficient information sharing and collaboration.

BNY Mellon is supportive of the above principles, and we would therefore recommend strong
consideration for inclusion of these principles in the FCA Future Mission.
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Co-ordination with other UK regulators and policymakers
The FCA Future Mission says little about how the FCA intends to work with other
policymakers and regulators within the UK – for example, with government ministers, HM
Treasury, Members of Parliament and Parliamentary Committees, the Bank of England, the
Competition and Markets Authority, the Pensions Regulator, and others.
We think it would be useful for the FCA Future Mission to set out how the FCA intends to
work with other policymakers and regulators within the UK – for example, areas in which
they may co-ordinate efforts, enter into Memorandums of Understanding, etc.
Competition Policy
The FCA is unique among financial conduct regulators in having a substantial competition
policy remit. However, the FCA Future Mission could have more information about how the
FCA intends to fulfil its competition mandate. For example, the Competition and Markets
Authority (CMA) is only mentioned twice in the consultation document, and there is no
information on how the FCA intends to interact with the CMA.
There is not much detail in the consultation document on competition-related themes such
as barriers to entry, the interaction between competition and market/financial stability,
economies of scale/scope, network effects and market standards. Some more detail on the
FCA’s thinking on these issues would be useful.
Concluding Remarks
We note that the FCA supervises over 50,000 firms, across a wide range of categories. We
would welcome more detail on the FCA’s approach to its resourcing model and regulatory
approach to different categories of firms. In our view, it is important for the FCA to deliver an
understanding of this, and to manage the expectations of the wide range of FCA-regulated
firms, in order for the industry as a whole to be fully invested in the FCA’s Future Mission.
The FCA’s undertaking of this consultation on its Future Mission is a significant step in this
process.
Responses to Specific Questions
Our responses to the specific questions raised by the Financial Conduct Authority are
contained in Annex 1 below. We have not answered every question, but focused on the
questions that are most relevant for us, or where we feel we can add value.
BNY Mellon looks forward to further engagement with the Financial Conduct Authority in
regard to this Consultation Paper and any future consultation papers on this topic.

Veronica Iommi
EMEA Head of Public Policy
Office of Public Policy and Regulatory Affairs
Legal Department
BNY Mellon

4

ANNEX 1 – Responses to Specific Questions
Meeting our objectives
Q6:

Do you think the way we interpret our objective to protect and enhance the
integrity of the UK financial system is appropriate? Are there other aspects you
think we should include?
BNY Mellon generally agrees with the FCA’s interpretation of the objective to protect
and enhance the integrity of the UK financial system.
We would, however, encourage the FCA to take into account the international
dimension, as it is one of the most important aspects that the FCA needs to take into
account in order to deliver this objective.
This is particularly important because global financial markets are increasingly
interconnected. As the UK is home to one of the most international financial markets
in the world, this requires the FCA to closely work and coordinate with other
international stakeholders. Developing constructive relationships with key EU and
global authorities will assist the FCA in shaping policies and ultimately assist it in
delivering its objectives.
Historically, the FSA was required (under the Financial Services and Markets Act
2000, as originally enacted) to have regard to “the international character of financial
services and markets and the desirability of maintaining the competitive position of
the United Kingdom”.
Although this is no longer a formal objective of the FCA under today’s FSMA, our
view is that the FSA as it then was, and the FCA today, has always had regard to the
international character of financial services and markets.
This is evidenced by active participation by the FCA in cross-border and international
bodies, such as the FSB and IOSCO at the global level, and ESMA at the EU level.
For example, this has occurred through participation by the FCA in working groups
and through secondment of personnel.
It is also evidenced by close co-operation between the FCA and similar regulators in
other jurisdictions, such as the Securities and Exchange Commission (SEC) and the
Commodity Futures Trading Commission (CFTC) in the United States.
We also see increasing scope for cooperation between the FCA as a competent
authority under the Bank Recovery and Resolution Directive, with competent
authorities and resolution authorities in other jurisdictions.
However, the FCA Future Mission says very little about how the FCA intends to have
regard to the international character of financial services and markets. There is a
reference to establishing international agreements with regulators in other countries
to provide support for FinTech companies trying to enter the others’ market. But other
than that, there is almost nothing mentioned about the international dimension.
In a globalised society and economy, we think it is vital that the FCA provide much
more detail in its Future Mission about:
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•

how the FCA intends to work with and co-operate with other regulators
globally;

•

areas in which the FCA envisages close co-operation and harmonised
standards with other jurisdictions, and areas in which the FCA believes that it
should adopt its own distinctive approach; and

•

its views on the importance of interoperability and compatibility of financial
market infrastructure across jurisdictions

We note that the FCA provided written evidence to the House of Lords European
Affairs Sub-Committee on Financial Services (dated 17 October 2016). This is in the
context of that sub-committee’s inquiry exploring the future of financial services in the
UK following the referendum vote to leave the EU.
The FCA’s written evidence sets out a number of principles in regard to the
international dimension, which the FCA continues to attach importance to, regardless
of the shape of the new relationship with the EU and its member states. These
principles are:
•

avoiding sudden or unanticipated changes to the regulatory framework that
might harm market integrity. We will seek to ensure that the market is aware
of any upcoming changes to that framework in a timely manner, wherever
possible;

•

open markets are an important enabler of healthy competition, supporting
FCA objectives, where they are underpinned by appropriate standards. We
consider a market to be ‘open’ where there are no undue or unreasonable
barriers to entry;

•

continuing support for the principle of consistent global standards, where
markets have international reach. Financial markets are increasingly crossborder and it is important that, as far as possible, regulatory standards are
consistent both in respect of policy and implementation, while ensuring that
supervision can be undertaken effectively; and

•

cooperation between regulatory authorities and standard setting bodies.
Close contact and collaboration between regulatory authorities remains
essential to ensure that appropriate regulatory standards and outcomes are
met and enforced. The FCA benefits greatly from cooperation with our
regulatory partners in Europe and more widely. We will work to ensure that
arrangements are retained, or established where necessary, to ensure
efficient information sharing and collaboration.

BNY Mellon is supportive of the above principles, and we would therefore
recommend strong consideration for inclusion of these principles in the FCA Future
Mission.
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Although we note that the consultation paper “is not a document about Brexit”, our
view is that it is important for the FCA to keep the industry informed and engaged on
any future regulatory changes as a result of Brexit, and any Brexit-related change of
stance in the FCA’s policy and approach to regulation.
Regulation and broader public policy – getting the balance right
Q10: Does increased individual responsibility increase the need and scope for a
greater and more innovative regulatory response?
BNY Mellon acknowledges that initiatives such as the Senior Managers Regime have
led to increased focus on individual responsibility. However, this does not mean that
“greater” (as in “more”) regulation is needed.
This is ultimately a question about culture. It is not possible to “legislate” for good
culture. Instead, culture must be owned by all individuals that participate in the
financial system. The industry must own and drive good culture throughout the
financial sector. In this regard, we refer to the work being done by the FICC Market
Standards Board (FMSB) and the Banking Standards Board (BSB). In the FCA
Future Mission, the FCA may wish to address the role that such industry bodies can
play in achieving the FCA’s mission.
Regulators and supervisors (such as the FCA) should publicly support good culture
and conduct in the financial sector. Regulators can do this by ensuring that their
rulemaking does not create misalignment with good culture. Supervisors can support
good culture by embedding this into their meetings and thematic reviews with firms.
Regulators and supervisors can also give public support to the work of FMSB, BSB
and similar industry-led bodies. We would view these actions as a more innovative
regulatory response.
Q11: Would a Duty of Care help ensure that financial markets function well?
BNY Mellon is not supportive of a statutory or regulatory Duty of Care. This would
complicate existing legislation and common law principles. Furthermore, such an
approach would cut across the significant culture & conduct initiatives of the FCA and
other policymakers in recent years (for example, the Fair and Effective Markets
Review (FEMR).
Instead, we support industry-driven solutions, such as the work being done by the
FICC Market Standards Board (FMSB) and the Banking Standards Board (BSB), to
ensure that financial markets remain fair and effective in their operation. A global
approach is needed to reduce the risk of market fragmentation and industry
arbitrage.
When will we intervene?
Q19: Do you think our approach to deciding when to intervene will help make FCA
decisions more predictable?
We think that the FCA’s intended approach to deciding when to intervene will help
make FCA decisions more predictable. If regulated firms have greater predictability,
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this will assist firms to better understand the FCA’s regulatory expectations, which
will lead to better outcomes.
Q20: Are there any other factors we ought to consider when deciding whether to
intervene?
As drafted, the factors (FCA objectives, intervention by another regulator, social
benefit and consumer protection) are relatively broad. However, as intervention in
markets has wider consequences, any decision to intervene will in practice require
detailed analysis beyond the application of broad principles. As an example, the FCA
may want to consider the impact that intervention may have upon innovation in the
market.
We note that the consultation document refers to assessing severity by considering
how deep-seated and entrenched problems are or, if not widespread, how likely they
are to spread and how quickly this could happen. In this regard, previous conduct in
the marketplace should be taken into account.
One factor is that the right balance be struck between the respective responsibilities
of firms and consumers. Where that exact balance lies may differ from market to
market (or product to product). As mentioned above, intervention also has
consequences for markets as a whole (ie, beyond the immediate firms and
consumers in the market). Accordingly, the FCA should also consider wider impacts.
Supervising firms
Q23: Do you think it is our role to encourage innovation?
In our view, it is the role of government, and regulators such as the FCA, to create
the regulatory environment and framework under which innovation is encouraged
and can successfully occur.
BNY Mellon has been at the heart of financial innovation since our founding in 1784.
We currently have eight innovation centres globally, including our EMEA Innovation
Centre in London. Through our FinTech Village, we are facilitating partnerships
between the FinTech start-up community and our global technology talent.
In this regard, we would be supportive of efforts by the FCA to engage, not only with
the existing “regulated community”, but also with FinTechs / startups so that the FCA
has access to the widest possible range of views and insights on technology issues.
BNY Mellon supports the efforts the FCA has made to encourage innovation,
including co-operation with regulators in other jurisdictions. In particular, FCA
initiatives such as Project Innovate and the Regulatory Sandbox encourage
innovation, and are increasingly emulated by regulators in other jurisdictions. In our
view, it remains important for regulatory cooperation between jurisdictions on
technology-related issues. In this regard, engagement with international bodies such
as IOSCO on technology themes is vitally important.
Ultimately it is important for regulators such as the FCA to determine an appropriate
and adequate regulatory framework that strikes the right balance between enhancing
competition and innovation, and protecting consumers. It is important to get the
balance right between encouraging new and better models, but also to keep a
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relatively level playing field with existing market participants – all to the ultimate
benefit of customers. This may be a difficult balance to achieve, and therefore
ongoing monitoring and review of the framework is important to enable timely
adjustments.
Regulators need to ensure that existing regulation does not impede innovation. But
regulators also need to ensure that they do not “throw out the baby with the
bathwater”. Existing regulation with its many prudential safeguards ensures a high
degree of safety and of investor protection. The regulatory structure for innovative
technology should aspire to achieve the same regulatory outcomes, and should
ensure that such activities can be carried out by regulated entities, and do not
migrate into the unregulated “shadows”.
Q24: Do you think our approach to firm failure is appropriate?
Yes, we agree that the FCA’s approach to firm failure is appropriate. We agree with
the FCA’s view that some regulated firms will inevitably fail in a competitive market,
and that the FCA’s role in that context is to ensure that firms fail in an orderly way
with the objective of protecting consumers and markets.
Our approach to enforcement
Q25: Do you think more formal discussions with firms about lessons learned will
help improve regulatory outcomes?
In our view, more formal discussions with individual firms, on a confidential basis,
about lessons learned from investigations will help improve regulatory outcomes. It
will also assist the FCA’s desire to be more transparent. Ensuring that the FCA and
regulated firms are “on the same page” about lessons learned is in our view a
valuable use of time which should improve market outcomes.
Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
We believe that private warnings can be of benefit to the FCA and the wider market
by providing a quick and clear resolution to issues.
In our view, the FCA should prioritise and focus its interventions in the areas where
the greatest public good can be achieved.
A system of private warnings for situations of lesser public detriment can help free up
more resources for public interventions, for the scenarios where a private warning
would not be appropriate and where a public sanction is needed (for example, to
highlight to the market the severity of a particular scenario).
We would therefore recommend that a system of private warnings is retained,
although the details of such a system should be reviewed to ensure it works in the
wider public interest and is consistently applied.
In relation to transparency, we would distinguish between transparency in relation to
the individual firm and transparency to the wider industry.
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We think the FCA should be more transparent to the individual firm concerned. This
can include a more formalised process in relation to private warnings, and firms
should have the opportunity to comment on their substance.
In regard to the wider industry, it is important that private warnings should remain as
confidential as possible. In this regard, any publicity other than communications at a
very generic level will give rise to risks of confidentiality/anonymity being lost, and
this would in our view reduce the effectiveness of a private warning.
This should not of course prevent the FCA from conducting its own internal analysis
of private warnings when determining its supervision and enforcement priorities.
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Response to Financial Conduct Authority consultation from Sharon Bowles
(Baroness Bowles of Berkhamsted)
I am responding in a private capacity drawing in particular on my experience
chairing the Economic and Monetary Affairs Committee of the European
Parliament 2005 – 2014 when investigations into the financial crisis and
legislative responses were made.
I only wish to reply to the questions in section 6 on regulation and broader
public policy.
Q8. In financial services there can be great asymmetry of information between
the providers and the users. The effect of this is exacerbated when the users
are progressively getting older in an aging population or busier with full time
work becoming normal for all adults. The safeguard of taking custom
elsewhere, even if there are switching arrangements, is not the solution to
everything.
Sometimes there are not sufficient lines of action for those receiving a raw
deal, or the ability to access those lines is too costly or unreasonably difficult.
As a consumer protection body the FCA has to fill that gap and treating
customers fairly may not be a strong enough principal (which is covered in
Q11).
The public policy role in requiring basic banking and flood insurance is
understood. It could be said that public policy, by way of encouraging
payments to banks and by building regulation policy, played a role in creating
the need for those interventions. By analogy there could be effects caused by
regulatory bodies where it may be proper for the solution to be found at the
level of the regulator. Therefore a degree of vigilance and responsibility falls to
the FCA and it is also an issue that should be discussed between regulators as
well as in the public policy arena.
Q9. It is accepted that some degree of ‘loss leaders’ may be required to
stimulate competition but the use of big data to target those less willing to
switch is a concern in the context of an aging population and very many
products and services other than financial services where switching is being
offered as the main solution for overcharging loyal customers. There is a

significant risk of the market dividing into switchers and stayers with the crosssubsidies not leading to a stable customer base nor real price competition but
merely funding the churning and cheekiest advertising. In the context of
treating customers fairly the question should be asked why there are not
loyalty benefits as prevalent as switching benefits and the level of crosssubsidy should be monitored and limited. It would be useful to have some
statistics for how long switchers stayed after the introductory deals ended.
Intervention by the FCA in this area is appreciated and greater transparency in
decision making would be helpful for industry, consumers and policy makers.
Q10. Agree there are significant challenges over individual responsibility and
use of financial products that now extends over the entire adult life and there
are particular concerns for aged and failing individuals who will increasingly be
paying for care packages via financial products. Measures to ensure fairness
and value for money are important and this may require greater intervention.
The innovative approach that has been taken with technology and FinTech izs
welcome.
Q11. Adding the concept of ‘duty of care’ would be a useful and important
addition to the existing principle of treating customers fairly and the FCA
should not shrink from this. It could add an overarching line of action for both
supervisors and consumers which was found lacking in the financial crisis. The
effect would also usefully spread to advisers and culture.
The concept ‘duty of care’ emerged independently in my thinking and that of
the UK Parliament inquiry into banking standards.
The concept of ‘duty of care’ or ‘common good’ at least in the sense of ‘do no
harm’ should in fact apply to all companies and directors, but there is a
particular need within the financial industry in the light of the ‘culture crisis’
and the collective systemic importance of the financial industry. Analysing the
financial crisis it appeared that there was no requirement to consider external
effect. Wider effects is something that does come up in competition policy in
the context of a dominant company: when GE was seeking to avoid being split
up among other things they introduced safeguards and employee training on
culture and needing to take account of outward effect upon competitors. It

seems reasonable to use that consideration of wider effect requirement also
for a systemic sector.
Absence of a duty of care was also brought home to me when engaging with
various professional advisers and I was informed that their duty was solely to
their clients, not to the market, common good or anything else. In a speech I
caused a little stir by saying ‘moral banks need moral lawyers’ in order to make
the point. I could have said accountants. Clever practice to get around rules is
seen as a selling point and that can go too far.
If a financial firm were to have a duty of care to customers and the wider
market this would reflect upon advisers as it becomes part of their duty to the
client to keep them the right side of the duty of care even if the advisers do not
consider they owe any responsibility other than to their client. There are some
parallels with the way the Government has tried to clamp down on overaggressive tax avoidance by bringing in penalties for advisers. It is necessary to
turn the adviser role away from pushing the bounds towards keeping in the
bounds.
As mentioned indicated above, transgressing a duty of care would provide a
line of action for events that might otherwise slip between the high and intent
requirements of other torts.

FCAMission@FCA.org.uk
1. Brewin Dolphin agrees with the following themes as described by the FCA.
i)

Desire for clarity and sense of direction – how can FCA better communicate with firms?

Brewin Dolphin would welcome the introduction of Roundtable meetings with the Regulator for a more
collaborative relationship. A closed user network for members of the SMCR – with anonymised
information, judgments etc., to better utilise the expertise that is widespread within the industry and
enhance the understanding of common themes and issues, would also be a constructive development in
the interests of good communications.
ii) FCA Rules v Principles
The difference in the definition of advice between MiFID and FCA rules – has caused some confusion
among advisers and we look forward to this being resolved as outlined in FAMR.
Sale of discretionary investment solutions on a non-advised basis appears to have been approved in
some cases based on the number of small firms who have entered the market. However, the basis of
the proposition being supported is not entirely clear and this can be confusing. More transparency and
guidance (or rules) on what is acceptable in this space would be appreciated; the perception being that
new entrants may be afforded more leniency in terms of innovation, than the longer established and
larger firms. We warmly welcome the introduction of Project Innovate and the Sandbox and hope that
the lessons learnt from these initiatives can be communicated widely.
iii) Vulnerable Customers
We agree with the aims set out in the paper however, while understanding the difficulty of defining
vulnerable clients, we would welcome FCA guidance in this area and defining the extra protection
envisaged, other than subsequent redress.
A definition of the FCA’s understanding of vulnerable customers, in line with other Government
agencies use of the term, would be helpful. Presently, it is not clear whether customers are considered
vulnerable due to minimal financial literacy or in the terms set out by the Court of Protection/Office of
Public Guardianship. Whereas, the duty to meet the Public Sector Equality Duty of the Equality Act
2010 could mean almost everyone, at some point in their lives, should be considered vulnerable, which
we feel may not always be an appropriate measure.
We make some suggestions below regarding education, simple products, safe harbours and Guidance at
2 (a) (b) and (c) below, which we believe will broadly enhance the eco system and level of protection for
investors with little financial knowledge and/or small sums to invest.

2. Suggested reforms to encourage saving and greater trust in the industry, and
to enable Brewin Dolphin to provide services for a broader audience
a)

Education and financial understanding – both for savers and entrepreneurs

Financial education should be taught in schools to a far deeper level than is presently the case: basic financial
knowledge about bank accounts, compound v simple interest; pensions, tax, savings etc. The financial services
industry has ground to make up in terms of trust and understanding with the public and should contribute
1

expertise and ideas to the national financial education programme as proposed in the HMT and DWP
consultation on Public Financial Guidance.
b)

Simple products and safe harbours

We believe that the industry and the regulator should revisit the question of enhanced protection for retail
consumers who invest in a suite of simple products –including the key building blocks which should make up
most of the financial needs of the vast majority of savers.
The range could include simple cash products, personal pension plans, index linked and other savings bonds,
gilts and ISAs holding some very basic equity funds (principally index tracking, but possibly multi manager,
balanced or lifestyle funds). The key to these products is that they could be distributed without financial
advice and with minimal guidance. Thus, consumer protection will lie not at the point of sale but rather
within the product itself (more akin to the European model for consumer protection). This would be
consistent with the new guidance definitions and product kite-marking proposals we proposed in our
response to FAMR, so that Regulators and the Government can have sufficient confidence in such a regime.
Consumers would then have knowledge (or be made aware) that there is enhanced protection in simplified
products and that if they use products not similarly kite marked, a degree of caveat emptor would apply.
Firms wishing to provide such products should be subject to more specific rules regarding their content and
risks. This will also allow regulatory resources to be directed toward more high risk products/services or areas
of systemic risk or new products and services.
c)

Welcome proposed Single Public Financial Guidance Service

The £100m levy paid by the industry to manage the Money Advice Service (MAS) and other free ‘advice’
services –have not delivered everything consumers might have wished for, as has been recognised in recent
consultations. We believe one of the reasons for shortcomings within the services was insufficient
engagement with the industry as well as the moniker MAS being a misnomer, as advice is not actually
provided. We look forward to the HMT and DWP proposed single Public Financial Guidance service providing
the helpful information and guidance that is required.
We hope the new body will second expertise from a broad range of financial firms within the industry, both
at Board level to which we believe Public Appointments should be made and for input to projects throughout
the service. Good cooperation with the industry will be essential to the new body’s success. Statutory
objectives should also be set for the new Board so both Government, regulators and the industry can
measure the performance of the service against its set objectives. These objectives should clearly distinguish
between delivery of debt services; investment and pension services and general financial education and
measure results in all three areas separately. Data and knowledge gathered by the new body should be
made available to guide the delivery of other projects aiming to help consumers, such as the Digital Financial
ID scheme.
d)

FOS – process changes internally

Where precedents are being set on common themes for customer complaints these should be clearly
communicated to firms so that future risks are mitigated or common standards are set. When FOS makes
various decisions or agrees different outcomes where the facts of a case are similar across the sector, it can be
difficult for firms to set internal policies and processes that are consistent with regulatory expectations.
Accordingly, we welcome the proposals in FAMR for more openness and for the proposed roundtables
between the industry and the FOS to discuss complaints and their resolution.
DISP 1.5.2G30/06/2016 now allows complaints that are resolved within three business days, to be subsequently
referred to the Ombudsman. We fear this change in process may result in a rise in complaints reaching the FOS
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and we have concerns that without sufficient resource there may be a corresponding deterioration in the
service.
e) FSCS to be reviewed – Brewin Dolphin will respond separately by 31st March 2017

FCA Our Future Mission – specific consultation questions
Q1: Do you think our definition of a well-functioning market is complete? What other
characteristics do you think we should consider?
We agree with the understanding that everyone can’t always be a winner in a well-functioning
market. Clear descriptions of levels of risk and wider disclosure requirements, as set out in
MiFID 2, will go towards levelling the playing field for providers and simplifying information for
consumers. Firms’ disclosure of basic pricing information in a prescribed format will make
comparison simpler for consumers to consider products and services. We are engaged with the
IA on their work in this area.

Q2: Do you think our approach to consumer loss in well-functioning markets is appropriate?
Yes – markets are open to loss and cannot be underwritten for the benefit of customers. There
must always be some degree of caveat emptor in well-functioning markets, providing the level
of risk has been explained and firms are providing compliant services.

Q3: Do you think we have got the balance right between individual due diligence and the
regulator’s role in enforcing market discipline?
The results of Brewin Dolphin’s independent client survey show that 95.3% of client outcomes
are favourable and the overall satisfaction with our investment managers is 85%. But we
believe that consumers tend to trust high street names and we question how much “due
diligence” consumers undertake before placing their business with a firm. Understanding all
the terms in a client agreement is a challenge, particularly for less academic or vulnerable
consumers.
So in the wider arena the FCA needs to be able to take appropriate steps as soon as practicable
when possible failure is detected. The potential for further losses to customers from any delay
must be carefully considered against the need to take appropriate action designed to reassure
consumers.
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Q4: Do you think the distinction we make between wholesale and retail markets is right? If
not, can you tell us why and what other factors you believe we should consider?
We believe the distinction is appropriate

Q5: Do you think the way we measure performance is meaningful? What other criteria do
you think are central to measuring our effectiveness?
We appreciate that measuring FCA performance and its effectiveness is a challenge. However,
reducing complaint numbers and increased savings would demonstrate an upturn in consumer
confidence in the industry. Nearly 80% of ISA investments are still made in cash –
demonstrating low financial literacy and/or a lack of trust and which will lead to poor outcomes
for many of these savers over the long term, as well as for the economy. A shift in this ratio
would be a good measure of success.

Q6: Do you think our intervention framework is the correct one?
Yes we agree with the policy and its objectives. The challenge is to exercise FCA powers to
prevent further loss to consumers in the shortest possible time when a systemic issue is
identified and to take appropriate steps to stop any recurrence of the same issue.

Q7: Do you think the way we interpret our objective to protect and enhance the integrity of
the UK financial system is appropriate? Are there other aspects you think we should include?
The integrity of the financial system in the UK has suffered considerably since the global
financial crisis and there is a continuing lack of trust in the sector from the public and
consequently reduced levels of saving and engagement. Smaller and less financially
sophisticated customers can find it difficult to find firms willing to service their needs at an
acceptable cost, as the FAMR study has shown. We believe some proactive measures such as a
national programme of financial education – including the making of video and other
education tools for use in schools and more widely, possibly using celebrities to enforce
messages, could be coordinated and funded by the new Public Financial Guidance Service, as
recently proposed in the HMT and DWP consultation. As discussed at 2 c) above.

Q8: Where do you believe the boundary between broader policy and the FCA’s regulatory
responsibility lies?
Government is responsible for setting public policy objectives for saving and investment, using
tax incentives, financial education, public guidance and other tools to encourage their delivery.
The FCA sets a framework for firms to operate within so the market is effective and able to
deliver the public policy objectives, within a secure financial environment and on a competitive
basis.
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Q9: Is our understanding of the benefits and risk of price discrimination and cross subsidy
correct? Is our approach to intervention the right one?
Yes we believe your understanding and approach to pricing cross subsidy is correct.

Q10: Does increased individual responsibility increase the need and scope for a greater and
more innovative regulatory response?
Yes. While we agree with increased customer responsibility we see the consequent need for
safe harbours and simpler products to ensure smaller value and more vulnerable customers are
appropriately served by the industry, as set out in our 2 (b) above. If consumers have to accept
more responsibility for their actions, then there may be greater opportunities for disreputable
firms to miss-sell to them – so safer options should be available and clear warnings when
moving outside such safer zones.
To this point and as we responded to the proposals for providers of financial Guidance, in HMT
consultation “Advice Redefined” (November 2016); we believe there should be some specific

guidelines and a registration facility, perhaps with a kite mark, for the proposed new Guidance
providers. Unregulated firms providing services under the new guidance definition should be
required to be registered and to prominently set out their specific permissions and restrictions.
This would help consumers identify that the information is only guidance and that they should
either seek professional advice or know that they will be taking any action at their own risk.
Furthermore, they should beware of any Guidance provider who does not display such a kite
mark or registration and that the protections afforded the safe harbour product range does not
apply. Safe harbours and simplified products will complement this proposed new Guidance
service.

Q11: Would a Duty of Care help ensure that financial markets function well?
The creation of an additional “duty of care” would need to be very carefully thought through
and we would query the value in extending the current duties that already exist in the rules and
regulations, including FCA Principle 6, and those enshrined in common law. There is a risk that
by creating an additional “duty of care” over and above the ongoing fiduciary duties that the
sector already has in place, it will lead to greater complexity and costs for both consumers and
businesses, without any tangible benefit for consumers.

Q12: Is our approach to offering consumers greater protection for more complex products
the right one?
Yes, we agree. More complex products are, by nature, more difficult for consumers to
understand so the provision of greater consumer protection is broadly appropriate.
5

Q13: Is our regulatory distinction between consumers with greater and lesser capability
appropriate?
BD recognises the differing needs of vulnerable consumers and we take steps to adapt our
services to meet customer needs as appropriate. However, a different regulatory approach or
compensation levels may be hard to monitor and difficult for firms to maintain common
standards where the definition of “less capable consumers” is unclear. In the absence of a
clear definition, we believe a simpler product regime is appropriate. There is precedent for
specific product rules, the FCA having set limits for particular credit products and therefore
product regulation in principle has been accepted and we would welcome its consideration in
the case of vulnerable customers.

Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right
one? Would more specific criteria help firms and consumers?
A voluntary arrangement with a firm to provide redress (where the firm had undertaken
unregulated activities) seems a sensible compromise. Or the activities should be brought under
Regulatory control.

Q15: What more can we do to ensure consumers using redress schemes feel they are
receiving the appropriate level of personal attention?
Our experience of customer complaints or redress is thankfully minimal. However, we do
believe the timescales and procedures used by any redress scheme should be more clearly
communicated to complainants at the point of engagement to manage their expectations,
especially when the investigation is likely to take some time.
The more explicit this information the less opportunity for so called ‘ambulance chasing’, which
itself has brought the industry into disrepute in the case of PPI.

Q16: Is our approach to giving vulnerable consumers greater levels of protection the right
one?
Your descriptions of vulnerable consumers in Chapter 8 is wide ranging and we agree that at
some point in their lives many customers may well be what we would all consider vulnerable –
for example customers above a certain age. There is now the added danger of financial fraud,
which is causing detriment to both vulnerable consumers and those who would not ordinarily
consider themselves vulnerable. Therefore, we support any intention to afford greater levels of
protection to those customers who need it, but also ask for the FCA to consider the constraints
firms can face when seeking to adapt their services to suit special requirements, e.g. data
protection.
6

It is not clear to us what greater level of protection there could be other than subsequent
redress and we will welcome further clarity and guidance on this issue.

Q17: Is our approach to the effectiveness of disclosure based on the right assumption?
Yes we believe so.
Disclosure can be effective when it is written in simple terms without the use of jargon so that
consumers with varying degrees of financial literacy have enough information to make an
informed decision. That this is a challenge is well expressed in Chapter 9. Smarter Consumer
Communications, the FCA policy statement published in October 2016 is most helpful in this
respect and is in use in our Legal and Marketing departments.

Q18: Given the evidence, is it appropriate for us to take a more ‘interventionist’ approach
where conventional disclosure steps prove ineffective?
Yes. If, for whatever reason, consumers are not focusing on the information provided to them
at outset then they could be making decisions which are potentially harmful to them, whether
by their action or inaction. However, such interventions will be hard to make and should be
sparingly used, as add on products or a general nudge may alter the outcome for some
customers, but not all.

Q19: Do you think our approach to deciding when to intervene will help make FCA decisions
more predictable?
We recognise the difficulties and range of causes the FCA considers when deciding how best to
take action to both protect consumers and the industry’s reputation. There can be no hard and
fast rule for all situations. However, the principles you outline in the mission and your intention
that interventions will help firms know what to expect, is an approach we support.

Q20: Are there any other factors we ought to consider when deciding whether to intervene?
We would hope in most cases the regulator and firms interests will be aligned and so voluntary
action will be taken before any intervention is necessary. However, potential and widespread
customer loss due to fraud or product failure and damage to the industry’s reputation should
be the priority.
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Q21: What more do you think we could do to improve our communication about our
interventions?
Following the introduction of the Senior Management Certification Regime (SMCR) we hope
there will be an opportunity to consider more discreet and two way communication between
the FCA and firms. The opportunity to use the considerable professional resource within the
industry could be helpful to the regulator.
Publishing a review and timeline of certain FCA interventions (on a strictly anonymous basis) on
a secure network only available to members of the SMCR regime, together with discussions
within a roundtable framework to make best use of industry skills, should be useful to both
regulator and industry alike.

Q22: Is there anything else in addition to the points set out above that it would be helpful for
us to communicate when consulting on new proposals?
Explain root cause of the issue and scale of any detriment to clients that required such a level
of change.

Q23: Do you think it is our role to encourage innovation?
We believe the FCA should do all it can to facilitate and encourage innovation to bring greater
access for more clients to financial services. The Sandbox initiative and Project Innovate have
accelerated innovation within the industry and are a positive use of FCA expertise.

Q24: Do you think our approach to firm failure is appropriate?
Suspension of new business and supervision of client assets at an early stage is important to
prevent any further customer detriment, reputational damage and compensation payments.

Q25: Do you think more formal discussions with firms about lessons learned will help
improve regulatory outcomes?
Yes and provide senior managers in the sector with case study information. We would
encourage roundtable discussions for CEOs and members of SMCR - on a strictly confidential
basis.
With the best will there is no possibility for the FCA to match the expertise and scope of
resource within the industry and we would urge confidential roundtables at a high level to
consider significant industry developments and possible rule changes.
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Q26: Do you think that private warnings are consistent with our desire to be more
transparent?
We acknowledge that striking the perfect balance in this regard is difficult. The spirit of private
warnings is appreciated and should in theory deliver fast and effective resolution of issues for
clients and for firms.
But in practice, how private can private warnings be? They are a non-statutory tool with no
formal right of appeal, other than Judicial Review and there is presently some ambiguity about
the need to disclose private warnings. We believe they should be non-disclosable and classified
strictly private or, removed from the FCA tool box.
Private warnings are usually issued post an investigation from which it should be clear whether
public sanctions are in order or a strictly confidential discussion.

ENDS -
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Introduction and executive summary
This BSA paper responds to the FCA’s consultation, Our Future Mission (the CP). Our
key points and proposals are as follows –
(1)

Fewer, stronger rules that are properly enforced

The BSA’s main message to the FCA, and to all other interested parties, is that
unnecessary complexity is the friend of bad firms and the enemy of consumers and of
good firms. Fewer, stronger rules, given time to bed in and properly, and fairly and
consistently enforced, would be far better for consumers than what has gone before.
(2)

Coherent consumer protection

Following on from the above, we call on the FCA, the UK government and UK
consumer organisations, to begin working together with businesses to develop, for the
first time, a simple but comprehensive statutory consumer code to replace the current
piecemeal and confusing requirements. Such a code would empower all consumers by
lifting the fog of complexity and helping them to recognise and understand their rights
and obligations. This would make life simpler and better for consumers, for all firms
that are genuinely committed to the fair treatment of their customers, and for
regulators. The preparation of a draft code over the next couple of years would also
help guide the UK’s approach to some elements of a review of the law enshrined in
the Great Reform Act after the UK’s departure from the European Union.
(3)

Stable regulatory structures and requirements

Too much change in regulatory bodies and responsibilities, and the requirements
regarding senior management frameworks and requirements within firms, is
ultimately counter-productive. We have been through a period of great (and, in many
ways, understandable) upheaval in these areas, but the best thing now for the UK
economy and markets, consumers and firms would be a long period of stability in
order to allow the new arrangements to bed down and take effect.
(4)

Constructive engagement on risk and regulation

Most BSA members are not supervised by the FCA on a ‘fixed-portfolio’ basis.
Therefore, the BSA places considerable focus on retail conduct risk, treating customers
fairly and related matters. This aligns with the fact that TCF is at the heart of our
sector’s businesses.
We have strong engagement with the FCA at certain levels, but would be interested in
exploring further ways that the FCA might communicate and engage with the industry
and with our sector on evolving and emerging topics, and on issues that involve
complicated or judgmental issues, especially in relation to retail conduct risk and TCF.
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When the FCA was being established, the BSA stated that it “would like to see a Financial
Conduct Authority that is –


Co-ordinated - with the PRA, as far as practicable, to avert underlaps, overlaps and
diseconomies.



Cost effective - the Financial Services Bill will require the regulators to act with
efficiency and economy: this must be put into practice eg regarding IT systems.



Proportionate and fair – that will be strong and interventionist, but that has clear,
consistent expectations of firms and does not ‘gold plate’ the law.



Focused – on the real conduct problems and potential problems and not distracted
by having diverse objectives.

These attributes, which are key to a strong, effective FCA, are much more a matter of
regulatory culture than of legislative provision.”
We see no reason, some five years later, to amend those views and we reflect them in much
of this response.
This response is a public document. Some of the specific points we make in this response
cover matters that are not entirely within the FCA’s hands, eg that have political or
governmental aspects, and therefore we are specifically sharing this response with certain
other organisations including HM Treasury and BEIS.
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Conduct regulation: past and future
We respond below to the questions set out in the CP. For ease of reference, we summarise
the BSA’s overall position, on each chapter of the CP that has questions, in a blue-highlighted
box at the start of each section. But first we accept Andrew Bailey’s invitation in the CP’s
foreword to ask, and suggest an answer to, a different question.

Question: in order to help meet the FCA’s objective of “a clear path for
financial conduct regulation in the UK”, what lessons should the FCA
learn from the experiences of the conduct regulators in the 15 years
since the FSA assumed responsibility for regulation of financial
services and markets in December 2001?
1

We believe that the answer is, in a nutshell, as follows. Unnecessary complexity is the
friend of bad firms and the enemy of consumers and of good firms. Fewer, stronger rules
that are given time to bed in and are properly, fairly and consistently enforced, would be
far better for consumers than endless legal and regulatory change accompanied by
sporadic and inconsistent enforcement. Such an approach would help repair, and
enhance, public trust in the financial services sector.

2

A case in point is the scale of the financial services regulatory handbooks. In 2007 (just
before the financial crash), a House of Commons library report 1 described the volume of
material emanating from the FSA as “near-legendary” and noted how, in response to
complaints of regulatory overload, it had been “reduced now to a mere 8,800 pages”. Yet,
since the formation of the FSA in 2001 (replaced by the FCA in 2013) we have had many
serious conduct issues; for example, in relation to mortgage endowments, PPI, LIBOR,
foreign exchange, sales incentives, systems and controls, interest rate hedging etc.

3

The comparison between the size of the regulatory output and the number of major
conduct problems is as clear evidence as we are ever likely to see that more regulation is
not the same thing as good regulation. Yet some people and organisations, whose
reaction to problems is usually a call for additional laws or regulations, appear to disregard
the clear evidence. We find this ‘simplicity-denial’ difficult to understand.

4

The enforcement dimension is important as well. The FSA’s fines for the whole of 2007
amounted to £5.3 million. This was just before the financial crash and when much of the
misconduct outlined above was (in practice) well underway, i.e. at the point when much of
the damage had already been done. By contrast, in 2014, FCA fines amounted to nearly
£1.5 billion. There is a great deal of evidence that this move to robust enforcement,
although welcome, came too late. And, even with the advent of more robust
enforcement, there was still a lack of sanctions against senior executives in many of the
firms that were heavily responsible for the most serious conduct failings; but we recognise
that the strengthening accountability in banking changes are designed to address
individual accountability.

5

Therefore, in terms of lessons about regulation, the year 2007 and the period leading up to
it were pivotal. It was a time of a great many regulations, little enforcement, and much
misconduct. Whatever else happens, the ‘2007 experience’ must not be repeated.

6

Counterfactuals are of course impossible to prove but, if the FSA had done a better job as
a robust and consistent enforcer, we would probably be in a much stronger position now.
By the same token, had the regulatory conduct rules been simpler and better-focused, it
might have been easier to shine a light on some of the malpractice referred to above and
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avert the need for litigation and so many complaints. For instance, the FSA’s ICOB Rules
failed specifically to address the underlying elements of the PPI scandal (which were not
complicated), although the High Court held that the high-level principles were a sufficient
foundation for enforcement purposes 2.
7

It seems reasonable to draw the overall conclusion that consumers do not benefit from:




a plethora of rules
that are weakly enforced.

8

It is not only the conduct regulator that has tended to over-complicate its remit. Other
makers of law and regulation in the EU and the UK are also prone to this failing. Consumer
Credit legislation is a case in point – front-running and gold-plating within the UK of
already complicated EU measures has been very unhelpful.

9

More recently, the Consumer Rights Act 2015 attempted to codify consumer rights in the
UK. This was a laudable objective but, despite being described by the Department of
Business as the “biggest overhaul of consumer rights in a generation” 3 and despite having
some very worthwhile features, it did not amount to a comprehensive code; for example,
it omitted the important Consumer Protection from Unfair Trading Regulations 2008
(which, in turn, derived from EU law). Furthermore, only six months after the Act came
into force, the Department of Business launched a call for evidence regarding certain
business practices that could, and should, have been included in the Act, if it was indeed
the biggest overhaul of consumer rights in a generation that it was promoted as 4.

10 In the light of such constant tinkering, it is no surprise that research has shown that a large
proportion of consumers do not know about their rights 5.
11 Over the next few years, there is likely to be a real opportunity for new, UK-only consumer
laws and regulations to be developed that provide a binding and stable code of consumer
rights and responsibilities. The BSA already has some thoughts in this area – we set out
some high-level ideas later on in this response. We call on, not only the FCA but also the
UK government and UK consumer organisations, to begin working together and with
businesses to develop, for the first time, a simple but comprehensive statutory consumer
code. Such a code would empower all consumers by lifting the fog of complexity and
helping them to recognise and understand their rights and obligations. This would make
life simpler and better for consumers, for all firms that are genuinely committed to the fair
treatment of their customers, and for regulators. The preparation of a draft code over the
next couple of years would also help guide the UK’s approach to some elements of a
review of the law enshrined in the Great Reform Act after the UK’s departure from the
European Union.
12 Equally, too much change in relation to regulatory bodies and responsibilities, and the
requirements regarding senior management frameworks and requirements within firms, is
ultimately counter-productive. We have been through a period of great (although, in
many ways, understandable) upheaval in these areas, including the strengthening
accountability in banking exercise. While sensible review over time should of course take
place, the best thing now for the UK economy and markets, consumers and firms would be
a long period of stability in order to allow the new arrangements to bed down, become
familiar, and take effect. We appreciate that such changes are often politically-driven, so
this is a message to politicians just as much as to regulators.
13 Another observation concerns the FCA’s engagement with, and transparency in relation to,
the regulated community and their representatives. Most firms regulated by the FCA
(unlike PRA regulated firms) are, for perfectly understandable reasons, not on the ‘fixed
portfolio’ of direct supervision. This places a greater responsibility on the FCA to be as
open as it practicably can be with the flexible portfolio firms and their trade bodies.
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14 However, it is noticeable that, since the lead up to and publication of the Davis report, FCA
representatives have tended to stick very closely to set lines – for example, FCA
presentations at external events seem to be very tightly scripted and there is sometimes a
noticeable reluctance, even among some senior FCA staff, to answer questions. The
problem is not helped by shortcomings in the FCA speaker request system.
15 Going forward, we believe that it is important for the FCA to be as open as it reasonably
can be, and to appoint staff, especially senior people, who are willing and able to have
reasonably open discussions and to exercise judgment. It is much harder for industry
representatives to engage openly and consistently with a regulator where discussions are
too much of a one-way street.
16 The FCA Mission Conference, held in November 2016, was a refreshing change. We were
very impressed by the open and constructive way that it was conducted and the
willingness of the FCA, at the event, to engage on difficult issues and with contentious
speakers. The FCA has continued this openness during the consultation period. We are
optimistic that this is a sign of more open and constructive engagement to come.
17 Regarding regulatory structures, as well as the FCA, we have the PRA, the PSR, important
‘horizontal’ regulators such as the CMA and the Information Commissioner, various
‘voluntary’ regulators, and the largest ombudsman service in the world 6. EU regulators
and other agencies are very influential as well, of course. Indeed, it is interesting that a
partial move towards convergence of financial services trade bodies is accompanied by an
opposite trend regarding regulators (including voluntary ones). The overall picture on
regulatory structures is not as coherent as it should be and should not be complicated still
further - a long period of stability in this area would also be very welcome indeed.
18 The amount of often overlapping policy development, from a wide range of different
agencies, has reached vast and illogical levels – this is not surprising in view of the number
of bodies with, at least partly, overlapping remits that now exist. In light of all this, the
importance of the FCA maintaining close engagement with other agencies and, in
particular, government departments that generate proposals for new consumer laws, is
crucial. The Financial Ombudsman Service, though not a direct rule-maker of course, is
very influential and should naturally be part of the overall engagement.
19 Before turning to the questions set out in the CP, we would like briefly to comment on a
point made in its introduction, on which there is no specific question, drawing especially
from comments from some of our members. The FCA makes the point that “our own
information has also shown that too much information can confuse consumers”. Usually,
where regulators have intervened regarding customer communications, contract terms
etc, the number of words in disclosure documents, web sites etc have increased, eg the
recent cash savings review changes, contract terms etc. In the past, firms have been
encouraged through various bodies to consider the clarity of the language that financial
services providers use, but this is increasingly difficult to achieve in the prescribed manner
given the number of changes being rolled out.
20 We noted with interest the recent FCA documents about smarter consumer
communications, which provide food for thought and continued discussion, and which we
are still considering. However, a high-level point is that it is not sensible for regulators to
encourage firms to use “plain language with short, understandable messages”, while at
the same time mandating increasingly lengthy and complicated regulatory notices, health
warnings etc for firms’ customer communications. None of this is easy but we need to
work towards a sensible balance here, and we welcome the fact that the FCA is
undertaking an open and constructive examination of consumer communication.
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CP questions and BSA responses
(the headings below follow those in the CP)

 Ensuring markets function well
Summary of BSA position: We think it crucial for the FCA not to be distracted from, using the
FCA’s own words, “engaged customers, firms and employees that follow clear minimum
standards, and well-judged timely regulation.”
In our response to question 5, we support the FCA’s criteria for measuring performance and
comment on how they might be refined and improved.
As explained in our response to question 1, we believe that a root and branch review of the
FCA Handbook is premature – we urge the FCA to wait and see what Brexit produces.

Q1: Do you think our definition of a well-functioning market is
complete? What other characteristics do you think we should
consider?
21 We agree with the broad thrust of the chapter; namely, that good markets are usually
ensured by a combination of engaged customers, strong regulation, and proper
competitive functioning of the relevant market. Early in Chapter 4 of the CP, the FCA
summarises the position; ie, irrespective of the size or scale of a financial services firm or
market, “we believe that every well-functioning market requires the same conditions:
engaged consumers, firms and employees that follow clear minimum standards, and welljudged timely regulation.” We would add fair and robust complaint-handling
arrangements to that list. The development of well-founded public trust in an industry is a
key foundation of a well-functioning market and largely flows from the other things. This is
a matter that the BSA would like to explore further with the FCA as part of wider
discussions (see below).
22 We believe that the CP extended the discussion out into broader areas such as economies
of scale and innovation too soon. They are important topics, but they might logically have
been dealt with later because their early introduction interrupted a thoughtful
consideration of the FCA’s key objectives.
23 The FSA and the FCA have developed a massive regulatory handbook, while being given a
wide range of new supervisory areas, such as consumer credit and, possibly from 2018,
claims management companies. The FCA has also (of its own volition) assumed
responsibility for the regulation of competition in financial services, and has undertaken or
commissioned wide-ranging studies into subjects such as behavioural economics and
innovation. Regarding complicated products, as we have already noted, conduct
regulators have been inclined to ‘chase the complexity’ in terms of development of their
own rules, rather than placing the onus on firms to comply with straightforward
requirements irrespective of how complicated they choose to make their own products.
Ironically, we have seen (eg in relation to PPI) complicated rules that still missed certain
fundamental points.
24 As explained in the introduction to this response, we believe that the key for the FCA without losing sight of important developments, including external ones - is to row back
from too broad a view and start to focus especially on, in the FCA’s own words, “clear
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minimum standards, and well-judged timely regulation.” We believe that it is much less
a matter of “What other characteristics” the FCA might consider but more a case of
retrenchment around the really important ones that are already evident. In our view, the
no doubt constant pressure on the FCA and other conduct regulators to fragment, and
supplement, regulatory approaches (ie “to do something”) should be treated with very
great caution, especially where the calls are unstructured, ill thought-out, or suggest ‘quick
fix’ solutions. Less is more, provided the ‘less’ is of good quality.
25 In various places, the CP signals a review of the FCA Handbook. We think it likely that
some of those responding to the CP will support this plan without sufficiently thinking it
through. Once the UK leaves the EU, there is a strong prospect of UK firms being subject
to a UK-only legal regime in respect of UK consumers. If so, this would have considerable
implications for the FCA Handbook. Given the size of the Handbook, any root-and-branch
Handbook review starting soon would need to be a very lengthy exercise and, by the time
it was completed, it could well be getting close to the point at which the Handbook
required reviewing again to reflect the UK’s departure from the EU. While some simple
and modest early tidying-up might be appropriate (possibly, for example, regarding
disclosures – as signalled in FCA FS 16/10), we strongly suggest that the FCA postpone any
root and branch review until the position regarding the UK’s exit from the EU becomes
clearer, in order to avert counter-productive front-running and confusion.

Q2: Do you think our approach to consumer loss in well-functioning
markets is appropriate?
26 Please see response to Q1 above. We discuss elsewhere in this response, the importance
of the regulator focusing on cases where there is (a) serious consumer detriment and (b)
unethical behaviour by firms. Cases where (a) and (b) are both present should be the
highest priority. Inadvertent technical breaches where consumer loss is absent or minimal
should be much lower on the FCA’s agenda than (a) and (b), in our view (though not of
course absent from it).

Q3: Do you think we have got the balance right between individual due
diligence and the regulator’s role in enforcing market discipline?
27 Generally speaking, we believe that the balance is correct. Also please see response to
Qs1 and 2 above.

Q4: Do you think the distinction we make between wholesale and
retail markets is right? If not, can you tell us why and what other
factors you believe we should consider?
28 Mostly but not entirely. As the CP recognises, wholesale and retail markets, and their
respective customers, are often very different. What works in one may not work in the
other. For example, regulating the conduct of a market trader is usually different from
regulating the behaviour of a member of retail, customer-facing staff in a bank or building
society branch. To transfer detailed ‘solutions’ derived from one across to the other will
not usually work. We believe that, as long as the FCA has the responsibility for regulating
both the retail and wholesale markets, it should treat them differently where appropriate
to do so and use its best endeavours to ensure that relevant FCA staff fully understand,
and have appropriate expertise, in the market for which they have regulatory
responsibilities. Of course, certain fundamentals (like honesty and TCF) apply in every
market, but many of the working dynamics will vary considerably.
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Q5: Do you think the way we measure performance is meaningful?
What other criteria do you think are central to measuring our
effectiveness?
29 The CP sets out three measures. We do not suggest any new criteria, but we comment on
how the existing criteria might be refined and improved – please see especially the text in
bold type. The first is ‘operational efficiency’ or value for money. This reflects the first of
the Principles of Good Regulation 7 –
“We are committed to using our resources in the most efficient and economical way.
As part of this the Treasury can commission value-for-money reviews of our
operations.”
30 According to a recent report 8, the annual administrative costs of UK financial services
regulatory bodies, ombudsmen and other relevant agencies has increased from about
£200 million in 2000 to around £1.2 billion currently. As noted earlier in this response,
much of the material period has been characterised by major prudential and conduct
failures. We address the costs point primarily because the FCA has specifically raised it,
but it is difficult to see how - on any objective basis - a 6-fold increase in costs over 15
years or so, accompanied by such levels of serious failure, represents good value for
money. Good regulation can seldom be had on the cheap, but bad regulation can be very
expensive as well. While nobody should waste other people’s money, the fundamental
point is not what regulation costs, but whether or not it is effective. A move towards
focused regulation, simpler rules and consistent enforcement could, over time, not only
lead to fairer treatment of customers but also to some sensible regulatory economies.
31 The second measure is ‘impact of our interventions’. In principle, it is of course right for
the impact of regulatory interventions to be measured and tested in a targeted, objective
and robust way, examining what has worked well, what has not worked well and what
might have worked better.
32 The CP states that, among other things, the FCA “will look at areas where we are
unsuccessful and learn the lessons for future interventions”. Such transparency has not,
generally speaking, been traditionally characteristic of UK regulators (or, indeed, firms and
their representatives, government departments, and many others). A notable exception
was the publication by the FSA of its scrupulously honest internal audit report into its
failed supervision of Northern Rock 9, which could and should have been used as a
template for the future but was not. We all make mistakes and there is no shame in that.
What is unacceptable, for firms, for regulators and for anyone else, is to disregard - or,
even worse, to try to conceal - their mistakes and to fail to learn the lessons from them.
33 The third item is ‘measuring outcomes in markets’, which we support in principle and as a
matter of general approach. However, we would all benefit from reasonable reassurance
that the risk priorities identified annually by the FCA are as soundly-based as it is
practicable to make them. Now that the FCA has been in existence for a number of
years, it might be the right time to undertake some reverse testing of the priorities
identified in earlier years to assess how accurate they have been so far.
34 Most BSA members are not supervised by the FCA on a ‘fixed-portfolio’ basis. Therefore,
the BSA places considerable focus on retail conduct risk, treating customers fairly and
related matters. We already have strong engagement with the FCA at certain levels, but
would be interested in exploring additional ways that the FCA might communicate and
engage better with the industry and with our sector on evolving and emerging topics, and
on issues that involve complicated or judgmental issues, especially in relation to conduct
risk and TCF. As always, we would be very happy to engage constructively in those
areas, looking at good practice as well as bad practice.
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 Meeting [FCA] objectives
Summary of BSA position: The BSA broadly supports the FCA’s intervention framework, but
makes some practical suggestions in response to questions 6 and 7.

Q6: Do you think our intervention framework is the correct one?
35 Broadly speaking, yes. It seems to work well and firms are now used to it. It is sometimes
said that the FCA regulates against rules but enforces against principles. This is not an
issue that exercises us greatly in practice, but we understand why it is occasionally
remarked upon and think that it is something the FCA might consider reviewing. Indeed,
in early January 2017, the FCA signalled that the point had been raised among the themes
in initial feedback on the CP. As we note elsewhere in this response, a careful examination
of how high-level principles can work effectively in tandem with specific rules would be
very useful. It is also very important for regulation and broader policy to be aligned. As
we note elsewhere in this response, the FCA’s outputs do not work in isolation – those of a
great many other regulators, government departments and other bodies are integral to
the conduct regulation agenda, so proper sharing of responsibility and co-ordination of
policy initiatives in practice is vital if things are to work better in future.

Q7: Do you think the way we interpret our objective to protect and
enhance the integrity of the UK financial system is appropriate? Are
there other aspects you think we should include?
36 We have no problems in principle with the arrangements set out in chapter 5 of the CP.
Following the spirit of our plea (above) for consistency and stability in regulatory
arrangements, we seek no amendments to those processes. The only area that might
need to be revisited at some point, in the light of the result of the EU Referendum, is
responsibility in relation to the UK’s competiveness relative to other jurisdictions, which as
the CP explains, was a responsibility of the FSA but was not applied to the FCA. However,
this dynamic is likely to change significantly after the UK’s exit from the EU. And we
appreciate that it is, at least in part, a political matter.
37 We believe that the FCA’s overall approach to the supervision of firms and sectors,
including ‘fixed’ and ‘flexible’ portfolio, thematic work, market studies etc, is broadly
appropriate because it prioritises the most significant areas of risk. It does, however, lead
to some practical challenges eg in relation to a flexible portfolio firm’s contact with the
FCA, which we explore later.
38 The FCA also has responsibilities as a regulator for processes and controls to combat
financial crime as part of its objective to protect and enhance the integrity of the UK
financial system. As with all bodies involved in combatting financial crime, this involves
addressing the difficulties of balancing effective controls to deter and detect criminal
activity and safeguard consumers targeted for fraud against the inconvenience of these
measures for the normal, non-criminal consumer - both in its role as a conduct regulator
and in development of broader policy. We appreciate the fact that the subject is flagged
up as a key area of future focus for the FCA (page 46 of the CP) and the BSA is very happy,
and indeed keen, to continue engaging constructively on this important topic.
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 Regulation and broader policy – getting the balance right
Summary of BSA position: While the FCA must, of course, be aware of relevant external
developments and thinking on subjects like behavioural psychology, and (like firms) should
incorporate material elements into work where it is right to do so, we believe it imperative
that the FCA does not water down its regulatory focus.
It should not, like the FSA, be distracted from the pursuit of simple, clear, fair rules and strong,
proportionate, independent enforcement.
We have severe misgivings about the proposal for a duty of care, which we explain in response
to question 11. We suggest an alternative approach.

Q8: Where do you believe the boundary between broader policy and
the FCA’s regulatory responsibility lies?
39 We understand why the FCA keeps a close eye on broader policy developments and issues,
such as in relation to vulnerable customers (which is also an area that the BSA does
considerable work in – see below), the ageing population (another subject that the BSA is
actively engaged on), behavioural psychology, innovation etc. While this should continue
of course, we strongly suggest that some caution should be exercised because there is a
risk of watering down regulatory focus.
40 Just as many firms that mis-sold billions of pounds of PPI were no doubt scrupulous in their
compliance in other areas, the FSA spent a great deal of time and resource on various
broad exercises (including, at least as early as 2008, the study of behavioural economics)
while, at the same time, failing to supervise effectively enough a number of firms that had
significant prudential and conduct problems. While we believe that the FCA should have
an informed and wide view of relevant matters (and integrate relevant elements into its
work where clearly appropriate to do so), it should not allow its central, practical focus to
be drawn away from helping prevent where possible, and if not deal with, straightforward
failures by firms to comply with existing rules and principles.
41 Access is an issue primarily for public policy and commercial decision-making so we
acknowledge that, apart from clear competition and TCF matters, the FCA should tread
carefully.
42 We understand why it is important for the FCA to consider long-term products. BSA
members provide mortgages, which of course tend to be relatively long-term products and
our sector is strong, for example, in the lending in – and into – the retirement market. As
indicated in the CP, in long-term products, there can be a natural tension between what is
fair at the outset and what is fair as circumstances change.
43 Customers are entitled to fairness up to, and at, the point of sale including fair contract
terms that are in plain intelligible language, and to fair treatment post-sale (eg regarding
information supplied post-contract by the provider, handling of complaints and arrears,
barriers to product exit etc).
44 However, there is always a risk in any kind of long-term product (perhaps even more
especially in pensions, life assurance, annuities etc than in mortgages) of decisions that
were, or appeared to be, rational at the time resulting in poor outcomes in practice; for
example, a person who paid premia for many years on term life assurance only to die
shortly after the term expired, or a long-term investment or pension product (sale of
which had been subject to proper and competent advice) providing a disappointing return
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because of serious long-term economic recession, subsequent government action, or
other unforeseeable developments in the market.
45 In our view, the role of a conduct regulator in such cases is to seek to ensure that the
customers in question were treated fairly by the provider, but not to hold the provider
responsible for matters outside of its control and which it could not reasonably have
foreseen. Much the same comment is made by the FCA in chapter 7 of the CP: “While a
poorly functioning market or behaviour from firms can create harm for customers, they can
also experience harm as a result of their own poor judgement or from external factors
beyond their control or that of the supplier.” We welcome this statement. It is important
that these sensible considerations should be applied in practice as well as being referred
to in principle.

Q9: Is our understanding of the benefits and risk of price
discrimination and cross subsidy correct? Is our approach to
intervention the right one?
46 We believe that the role for the FCA is to help ensure that prices are transparent and, in
view of its competition remit, that competition works well. But the FCA should respond
very cautiously indeed if faced with suggestions that regulators should influence or fix
prices. While there might be an argument for price regulation in exceptional
circumstances, such state intervention generally has no place in a competitive, well
regulated, free market environment.

Q10: Does increased individual responsibility increase the need and
scope for a greater and more innovative regulatory response?
47 No, it essentially requires strong, fair, proportionate and independent enforcement. More
widely, we believe that the FCA does have a legitimate role in promoting innovation, and
we understand that Project Innovate and the Regulatory Sandbox have been successful so
far. It is also naturally important for a regulator to keep up with the pace of technological
change in relevant firms and markets, in order to be able to monitor and deal with any
serious consequential detriment to consumers. However, as we have said before in this
response, the FCA should not lose sight of its central objectives – it would be little use to
consumers if the conduct regulator became famous as an innovation hub while, at the
same time, presiding over more examples of serious conduct failure in their traditional
forms.

Q11: Would a Duty of Care help ensure that financial markets function
well?
48 The Financial Services Consumer Panel’s paper from June 2015 10 refers to recognised
duties of care in other areas, such as solicitor-client and doctor-patient and recommends
something similar for financial services. What this proposal fails to appreciate is that, in
financial services terms, the imposition of a blanket duty of care would place a provider in
an advisory position in respect of all products and dealings with a customer. Not only is
this something that very many customers would not want, but it would mean that every
member of staff, whether in a branch, a call centre or any other location, would need to be
trained as an adviser if they had contact (other than of a purely ‘ancillary’ nature) with a
customer. To fail to do so would place a firm at constant risk of legal challenge or
complaints to the Ombudsman on the basis of breach of the duty of care. Even with
appropriate staff training, the risk of challenge would increase considerably. The costs
would be massive and disproportionate.
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49 We do not contest the Panel’s description of the underlying problem (ie “the financial
services industry has frequently sold inappropriate products on an industrial scale to
customers who were later revealed not to have been properly informed of the risks
involved or, in some cases, were entirely unaware that they had purchased the product at
all”). But a duty of care would be the wrong solution to the problem. We believe that the
correct approach, as explained earlier in this response, would be for the regulator
robustly, consistently and fairly to enforce (no matter how large or small the offending
organisation) well-thought-out, clear and simple rules, while at the same time seeking to
reinforce competition.
50 We have already seen the unintended, or partly unintended, consequences of other wideranging regulatory ‘solutions’, such as the Retail Distribution Review 11 – in our view, most
of them would pale into insignificance next to the unintended consequences, detrimental
above all to consumers, of the imposition of a blanket duty of care on financial services
providers.
51 An alternative approach might be to introduce a requirement that all regulated firms
should have business practices that are ‘honest and fair’, as part of the consumer code
proposed in the ‘Protecting consumers’ section below, as opposed to a duty of care
proposed by the Financial Services Consumer Panel. We provide more information in the
next section of this response.
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 Protecting consumers
Summary of BSA position: As noted earlier in this response, we call on, not only the FCA but
also the UK government and UK consumer organisations, to begin working together with
businesses to develop, for the first time, a simple but comprehensive statutory consumer
code. Such a code would empower all consumers by lifting the fog of complexity and helping
them to recognise and understand their rights and obligations. This would make life simpler
and better for consumers, for all firms that are genuinely committed to the fair treatment of
their customers, and for regulators.

Q12: Is our approach to offering consumers greater protection for
more complex products the right one?
52 We acknowledge that conduct of business rules cannot be identical for every product-type
and this fact is, of course, currently reflected in the separate FCA Conduct of Business
Sourcebooks, in relation to investments, insurance, mortgages, consumer credit, and
banking/savings/deposits (but there should be as much consistency as reasonably
practicable). We also accept that there needs to be rather more detailed rules governing
products where, for example, the firm gives advice or the customer provides security.
However, we do not accept the idea that a regulator should, as we described it earlier in
this response, “chase the complexity” at all times. Generally speaking, the more a
regulator does this, the more likely that a firm that is not interested in treating customers
fairly will use it as an opportunity hide behind the complexity of the rules.
53 Our vision for consumer protection is a UK statutory code for consumers that would have
to be subject to considerable consultation and discussion across a very wide range of
interested parties (and should certainly include substantial direct research among
consumers themselves), but could include the following elements –


a ‘horizontal’, binding code of practice - ie a compulsory code that covered all providers
of goods or services (both private and public sector) to consumers



a statement of high-level consumer rights - applicable to all consumers of goods and
services from the private and public sectors. Some of the detail would be left to relevant
sector regulators, such as the FCA, or relevant government agencies to deal with very
carefully, so that they could capture necessary ‘vertical’ aspects for specific areas of
business within their regulatory remit, which for a number of reasons may vary from
sector-to-sector, including for example disclosures and redress. For more information,
please see the paragraph below.



a statement of consumer responsibilities – because consumers are entitled to know their
responsibilities as well as their rights (this would focus primarily on honesty and
adherence to the contract, but would acknowledge and accommodate the imbalance that
often exists between providers and consumers)



strong, fair, consistent and proportionate enforcement against the right firms and
individuals, where appropriate.



a commitment not to change key provisions unless there was very clear, demonstrable
need to do so (for this reason, amendments to the key principles should be subject to
primary legislation) – if consumers are to know and understand their rights, those rights
must be fully clarified and then no longer be subject to constant chopping and changing
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strong ombudsman arrangements, and proper regulation of claims management
companies regarding all the areas where they operate.

54 The statement of high-level consumer rights would have to be developed following
detailed consultation and discussion, but might comprise the following elements –
i.

Clear and fair information: (1) the firm will provide information to consumers
before, during and after sale or supply that will be clear, honest, appropriate and
consistent, and (2) terms in contracts with consumers will be clear and fair.

ii. Honest practices: the firm’s business practices before, during and after sale or
supply will be honest and fair.
iii. Suitable for purpose goods and services: goods sold or services supplied will
perform as the customer had been led to expect.
The list would need to be kept short in order to help with familiarisation – eg ‘clear and fair’,
‘honest’, and ‘suitable’. The classic pitfall of ‘over-egging’ or gold-plating should be avoided.
Obviously the basic rights would have to be carefully fleshed out with underlying detail, some
of it horizontal (ie applying cross-sector), but a clearly defined part of which would be left to
individual sector regulators where relevant and appropriate. For example, some financial
services products are sold subject to an advice process so the specific requirements for proper
advice could be dealt with by the FCA under right no i (clear and fair information). Also, it is
likely that consumer redress arrangements would need to be mandated at a sector level. As
stated above, the FCA’s approach should also recognise and address the complexities of
protecting consumers and UK PLC from financial crime alongside conduct regulation. There is
plenty of time to develop such a code with great care and full consultation because,
realistically, it could not be implemented in practice until after the UK had left the EU.

Q13: Is our regulatory distinction between consumers with greater
and lesser capability appropriate?
55 There are circumstances where it is of course right to distinguish between, say, ‘average’
and ‘vulnerable’ consumers, where such vulnerability is reasonably foreseeable/
recognisable by the provider, as is the case with the Consumer Protection from Unfair
Trading Regulations 2008 (SI 2008 No 1277). It is also right for the FCA to encourage firms
to help their vulnerable customers with support that addresses their particular situation at
the time when they need help. As already noted, the BSA has been engaging on a range of
practical initiatives concerning vulnerable customers for a considerable time.
56 However, except in relation to advised products and a few other areas, there is a practical
limit on the extent to which such regulatory tailoring can reach. There is little to suggest
that, generally speaking, the consumers who were mis-sold - say - pension products or PPI,
or the small firms that were mis-sold interest rate hedging products, lacked any particular
capability. This is another area where the FCA should not be drawn too far from its
fundamental objectives.

Q14: Is our approach to redress schemes for issues outside our
regulatory perimeter the right one? Would more specific criteria help
firms and consumers?
57 Redress is very important but, with the largest ombudsman scheme in the world and the
various other redress avenues outlined in the CP, there is no shortage of redress
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arrangements. This is another area where stability is badly needed. It would also be so
much better if prevention had at least as high a prominence as cure.
58 We note that in this section the CP does not address in detail the issues of retrospectivity
and cases where the customer has experienced no monetary loss or detriment.
59 On the first point, we believe it increasingly important that the FCA does not judge firms
with hindsight because it is unreasonable to expect a firm to meet some future, unstated
standard. We very much welcome the recent statement by the FCA in CP16/26 (paragraph
2.10) relating to the matter in a slightly different context 12.
60 On the second point, as noted earlier in this response, we believe it important for the
conduct regulator to concentrate primarily on those cases where there is clear loss or
detriment for customers, in priority to a focus on pure technical breaches (especially those
that have not harmed consumers). This would be proportionate and sensible. As a point
of principle, consumers should not be given redress where they have suffered no
detriment, and regulatory penalties in such cases should not be confused with redress. In
such cases, sanctions against firms, where they are applied, should usually be more lenient
than in cases where consumers suffer harm, unless the firm had behaved unethically.

Q15: What more can we do to ensure consumers using redress
schemes feel they are receiving the appropriate level of personal
attention?
61 Please see response to Q14 above.
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 Vulnerable consumers
Summary of BSA position: The BSA has carried out considerable work in this area and we
endorse a pro-active and flexible approach to vulnerable customers. We also strongly support
the benefits of collaboration in providing consistency of solutions for customers who require
additional help and work with government, charities and other financial services trade bodies
to improve support for vulnerability in all of its forms. Our favoured approach is to focus on
best practice solutions – for example, third party access, protection from scams, support for
carers – that can apply to a range of vulnerabilities, rather than prioritising a single area as this
best reflects the reality of the challenges of supporting vulnerable customers.

Q16: Is our approach to giving vulnerable consumers greater levels of
protection the right one?
62 The FCA has done valuable work in raising the profile of supporting vulnerable customers
as a management issue and in tackling payday lending practices that disproportionately
affect the financially disadvantaged.
63 In terms of prioritising the protection of vulnerable consumers on a low income, we do not
believe that it is appropriate to single out one vulnerability or combination of
vulnerabilities as a priority above others, and we would endorse the intention for the
FCA’s regulatory approach to be flexible as best reflecting the real life situations that firms
find themselves in with customers. In addition, there is a practical limit on how much the
FCA can do in this area - see our response to Q13 above.

FCA: Our Future Mission

www.bsa.org.uk
@BSABuildingSocs

18

 The role of disclosure in consumers’ choices
Summary of BSA position: While we should all learn from behavioural psychology where it
teaches legitimate lessons, it is not a panacea. In the BSA’s view, the FCA should focus on an
approach where robust competition exists and is strongly regulated, where the rules and
principles are simple but properly focused, and where they are strongly, fairly, consistently,
proportionately and independently enforced as soon as reasonably practicable.

Q17: Is our approach to the effectiveness of disclosure based on the
right assumption?
64 This section of the CP appears, in the light of major conduct failures, to retreat somewhat
(though not entirely) from the idea that firms should provide clear and transparent
information to customers, in favour of reliance on alternative measures drawn from
behavioural economics. While we accept the validity of some of the lessons derived from
studies in this area, it is important not to over-state the potential for the application of
behavioural psychology. In this context, we acknowledge the realistic caveat on page 33
that “Behavioural economics does not provide a simple silver bullet.”
65 For instance, while it would be inappropriate to generalise on all of the mis-selling over the
last decade and a half, we can draw certain conclusions from the largest mis-selling
episode (ie PPI). In 2011, Which? identified its ‘top 5 mis-selling tactics’ in this areas, as
follows 13 –
1.
2.
3.
4.
5.

You were self-employed, unemployed or retired when you took out PPI
You were sold PPI even though you had a pre-existing medical condition
You thought PPI was compulsory or were advised to buy it
You were sold insurance that didn’t suit your circumstances
You didn’t even know you had PPI….

66 Using Which?’s analysis as a shorthand, the failings comprised inadequacies regarding the
provision, or the concealment, of information. As noted above, the High Court held that
the relevant behaviour was capable of constituting a breach of FSA Principles, despite
inadequacies in the relevant conduct rules. We suggest some caution, therefore, when
the FCA states (on page 32 of the CP) that “we believe there is a greater need for us to
intervene with alternatives to disclosure and transparency where we believe it is required.”
67 While we have no objection to, and indeed support, innovative regulatory approaches
where they are clearly justified (the banning of pre-ticked boxes that led to ‘default
purchases’, which is referred to in the CP, for example), the PPI failings that led to
remediation in excess of £25billion were made up of, by and large, mis-information and
concealment of information. It is possible that behavioural psychology played a part in
certain respects; eg some consumers placing excessive trust in their financial services
provider or individual member of staff (sometimes referred to as persuasion and social
influences, or the substitution of intuition for reasoning) 14, but not a very large part.
68 Regarding PPI, some people were sold products that they could never possibly have
benefitted from (mis-selling), others were misled about what the products covered (misselling), some were told that PPI was obligatory when it was not (mis-selling), and others
had a PPI product foisted on them that they never even asked for or discussed (misselling). Behavioural psychology and simple rules based around transparency are not
mutually exclusive 15, but approaches predicated on the former without sufficient thought
could risk obscuring the latter. We firmly believe that, had the sort of approach we
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advocated earlier in this response (see “Protecting consumers”) been taken, the problems
could have been averted or, at least, considerably reduced.
69 Good firms will use valid aspects of behavioural psychology to help inform TCF, customer
communications etc. However, there is the possibility that the small minority of firms that
have no intention of treating their customers fairly could view behavioural economics as a
convenient way of clouding the issue, by using it as a means of pushing a regulatory
simplicity agenda into the long grass. Therefore, the FCA might be well advised thoroughly
to ‘test’ potential rules based on behavioural psychology, on lines parallel with the
Regulatory Sandbox, before introducing them in earnest. For example, if it was absolutely
clear that regulatory disclosures did not work properly in respect of a particular product
suite, behavioural psychology might help signal better alternative approaches – but no
easy assumptions should be made, and alternative approaches would require very careful
study and testing before they were regulatorily mandated.
70 We believe it imperative that the FCA does not repeat the mistakes of the past (especially
those of the FSA), albeit in a different way. The approach that we have already described
in this response – ie one where robust competition exists and is strongly regulated, where
the rules and principles are simple but properly focused, and where they are strongly,
fairly, consistently, proportionately and independently enforced as soon as reasonably
practicable- is far preferable to an approach predicated upon the interpretation of
psychological principles that were probably not very relevant to most of the major conduct
failings in practice. Where we can learn from behavioural psychology, by all means let us
do so, but it will never be a panacea in relation to the entirety of conduct breach or poor
TCF, and let us also be wary of the potentially counter-productive effects of its application
without great care.
71 Furthermore, we are not convinced by the specific behavioural psychological concept,
referred to in the CP, of ‘nudging’. In our view, generally speaking firms should not ‘nudge’
consumers and regulators should not ‘nudge’ firms. Instead of such an arcane concept, we
favour the provision of clear, simple information.

Q18: Given the evidence, is it appropriate for us to take a more
‘interventionist’ approach where conventional disclosure steps prove
ineffective?
72 Please see response to Q17.
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 When will we intervene?
Summary of BSA position: We support an approach that prioritises serious consumer
detriment and/or serious misconduct.

Q19: Do you think our approach to deciding when to intervene will
help make FCA decisions more predictable?
73 There should be no place in financial services for firms that base their business models on
ripping off customers – fortunately, they are few in number. As noted above, we support
a regulatory approach that prioritises serious consumer detriment and/or serious
misconduct. We support the toughest sanctions against firms that have demonstrably
behaved unethically, rather than against those that have inadvertently broken one or
more of the plethora of rules despite conducting themselves in an ethical manner.

Q20: Are there any other factors we ought to consider when deciding
whether to intervene?
74 Please see response to Q17.

Q21: What more do you think we could do to improve our
communication about our interventions?
75 We understand that this is a sensitive area, where it would usually be inappropriate to
conduct ongoing enforcement in a public forum. However, we favour the provision of
post-enforcement information that can be analysed and can provide lessons for the future.
We have seen some useful FCA publications setting out examples of good and bad practice
in various areas, and these continue to be helpful (also please see our response to Q25
below).
76 A rather more specific observation for the future is that, where a trade body or another
organisation provides help to the FCA in relation to its work, it would usually be
appropriate for the FCA to give the trade body at least some notice about when the FCA
plans to go public on the matter.
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 Competition and market design
Summary of BSA position: The BSA would like to see greater focus on regulatory policy driven
by competition and on diversity of business form.
The ability for a customer to switch products is important, and should not be unfairly
inhibited. However, many customers are happy with their products and are right to be.
Switching is not the cure-all that some people apparently believe it to be.
As noted earlier in this response, very great care indeed should be taken in relation to
suggestions that the regulator should intervene on prices.

Q22: Is there anything else in addition to the points set out above that
it would be helpful for us to communicate when consulting on new
proposals?
77 We would like to see greater emphasis on ways in which FCA policy can be driven by the
promotion of competition. For example, when consulting on new rules, we believe that
the regulator should pay close attention to the potential impact on different sectors and
on businesses with different models. Homogeneity can sometimes lead to unhelpful
‘group think’, while corporate diversity can often have significant benefits for consumers.
A regulatory approach that fails to accommodate business diversity can, ultimately,
militate against competition and consumer interest.
78 A great deal of focus is placed on customers switching products. We naturally agree that
firms should be transparent about any ‘lock-in’ on products, that customers should be able
to switch without barriers, and that in many cases customer inertia can be contrary to
their best interests. However, it should also be recognised that many customers are
perfectly happy with their products and are right to be. In a competitive market, the
power to switch is very important but, rather like the application of behavioural economics
in regulatory rules, it is not a panacea for all ills. Indeed, where firms are providing good
value and good products, then retention rather than switching should be the order of the
day. We discussed price intervention earlier in the response.
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 Supervising firms
Summary of BSA position: We believe that the FCA’s overall approach to innovation should
be ‘enabling’ rather than ‘promotional’. It is also important that the FCA’s approach to
innovation does not prejudice smaller firms.
We support the FCA’s decision to review its approach to engagement with flexible-portfolio
firms, and we are in communication with the FCA about its Contact Centre and the Connect
system.

Q23: Do you think it is our role to encourage innovation?
79 Our view, in respect of innovation, is that the FCA’s role should be ‘enabling’ rather than
‘promotional’. In other words, the regulator should help firms overcome technological
barriers in order to help their businesses and their fair treatment of customers; another
matter that we would very much like to explore further with the FCA. It is also important
that the FCA’s approach to innovation does not prejudice smaller firms. For example, if a
smaller firm was examining the possibility of launching an innovative product, but one that
was not sufficiently radical to meet the terms of reference for Project Innovate/Regulatory
Sandbox, and because they also had no named supervisor, they would be left with very
limited scope (ie the FCA Contact Centre) to explore things further with the regulator. This
could well be an anti-competitive ‘gap’. Please also see response to Q10 above.
80 A surprising omission from the CP is any specific mention of the FCA Contact Centre,
although page 43 states that the FCA is reviewing its approach to maintaining contact with
flexible portfolio firms. The BSA completely recognises that, with approximately 56,000
firms for the FCA to regulate, only a relatively small number of the largest can be on the
fixed portfolio. However, this means that the vast majority of firms, even some quite large
providers, are flexible portfolio; ie no named FCA supervisor and no regular
meetings/visits. Therefore, we support the FCA’s decision to review its approach to see if
any sensible, proportionate adjustments can be made.
81 The BSA has been in communication with the FCA about its Contact Centre over a period
of time and has recently renewed engagement on the subject. This is very constructive
engagement about how our members and the Contact Centre can work most effectively
together to achieve the best results. A move towards greater sector-specialist knowledge
within the FCA Contact Centre would be welcome and that is a point that we are in
discussion about. Some of our members have expressed concerns about certain aspects of
the Connect system (applications and notifications) and we are also taking that up
separately with the FCA.

Q24: Do you think our approach to firm failure is appropriate?
82 Broadly speaking, yes.
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 Our approach to enforcement
Summary of BSA position: There is room for further engagement between the FCA and
financial services sectors in relation to evolving and emerging topics, especially conduct risks,
and the BSA is keen to continue working constructively with the FCA in these areas. We would
very much like to explore how this work might be enhanced.

Q25: Do you think more formal discussions with firms about lessons
learned will help improve regulatory outcomes?
83 As stated earlier in this response, we would be interested in exploring additional ways that
the FCA might communicate and engage with the industry and with our sector on evolving
and emerging topics, and on issues that involve complicated or judgmental issues,
especially in relation to conduct risk and TCF.
84 Equally, discussions about lessons learned from regulatory enforcement would be helpful.
We examine relevant FCA decision notices (and enforcement by other regulators, where
material), report to our members, and provide them with summaries and analysis as
appropriate. We believe that the FCA’s enforcement annual performance account could
potentially go into greater detail on the commonalities and key issues disclosed by
enforcement and include lessons from, and comparison with, previous years. The
synergies between the FCA’s forward-looking Risk Outlooks and backward-looking
Enforcement Performance Accounts could also be considered carefully. The BSA carries
out its own work in these areas and, as indicated earlier in this response, we would be
happy to share our findings and engage constructively with the FCA about these matters.

Q26: Do you think that private warnings are consistent with our desire
to be more transparent?
85 Private warnings certainly have their place but we understand the potential tension with
regulatory transparency. We look forward to commenting on any discussion or
consultation papers that might arise from the forthcoming review by the FCA.
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Footnotes
1. The Financial Services Authority: looking back, looking forward (SN/BT/3787), July 2007. (In June
2016, the FCA confirmed that its Handbook comprised 8,808 pages in print – about the same as in
2007 – and 12,000 rules. We understand that the FCA and PRA rules and guidance together
comprise approximately 13,000 pages)
2.

http://www.bailii.org/ew/cases/EWHC/Admin/2011/999.html. Clearly, there is an important
discussion to be had about the use of high-level principles alongside rules. We believe that it is
appropriate to use both in tandem, but it is crucial to include key requirements, in plain and simple
terms, in the rules themselves – as we have seen, this has not always happened in the past and the
consequences have been damaging.

3.

on the Department of Business website here

4.

BIS Call for Evidence: Terms & Conditions and Consumer Protection Fining Powers here. BSA
response here

5.

for example, by Which? here and by Teleplan here

6.

http://www.financial-ombudsman.org.uk/news/417_EduPackCard-2.pdf

7.

https://www.fca.org.uk/about/principles-good-regulation

8.

http://newcityagenda.co.uk/wp-content/uploads/2016/10/NCA-Cultural-change-in-regulatorsreport_embargoed.pdf page 59

9.

http://www.fsa.gov.uk/pubs/other/nr_report.pdf

10. https://www.fs-cp.org.uk/sites/default/files/fscp_position_paper_on_duty_of_care_2015.pdf
11. https://www.fca.org.uk/publication/corporate/famr-final-report.pdf
12. “We will not apply standards retrospectively or with the benefit of hindsight. This is reflected in our
guidance at DEPP 6.2.9-D G” https://www.fca.org.uk/sites/default/files/cp16-26.pdf
13. http://www.which.co.uk/news/2011/05/top-five-ppi-mis-selling-tactics-253105/
14. http://oro.open.ac.uk/42192/1/occasional-paper-1.pdf
15. https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/497539/16-113ethical-business-regulation.pdf
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The Building Societies Association (BSA) is the voice of the UK’s building societies and also
represents a number of credit unions.
We fulfil two key roles. We provide our members with information to help them run their
businesses. We also represent their interests to audiences including the Financial Conduct
Authority, Prudential Regulation Authority and other regulators, the Government and
Parliament, the Bank of England, the media and other opinion formers,
and the general public.
Our members have total assets of over £345 billion, and account for approximately 20%
of both the UK mortgage and savings markets

Response from the Banking Standards Board to the FCA’s Our Future Mission
Consultation
Introduction
1. The Banking Standards Board (BSB) welcomes the opportunity to respond to the FCA’s
consultation on its mission. In this response, we set out in broad terms how we see the
work of the BSB with its member firms complementing the FCA’s role as a supervisor
and regulator and contributing to a stronger, sustainable UK banking sector. We will
then turn to provide some specific responses that are relevant to specific sections of the
consultation paper.
Background to the Banking Standards Board
2. The BSB was established by the industry following the 2013 report by the Parliamentary
Commission on Banking Standards, ‘PCBS’1. One of the recommendations of the report
was that banks and building societies should take ownership of and responsibility for
their own conduct and, more broadly, culture, which the PCBS argued should and could
not be the responsibility of policymakers and regulators. The PCBS proposed that a new
body be established to facilitate a focus on culture in banking. Following a review
initiated by the industry of how this should be done2, the BSB was established in April
2015 with the purpose of helping to raise standards of competence and behaviour in the
UK banking sector.
3. The BSB is an independent, voluntary membership organisation3. It is not a trade body
or a professional body, and it has no regulatory powers. It does not lobby or speak on
behalf of the sector, but provides objective and evidence-based feedback, support and
challenge to member firms committed to raising standards across the sector.
The role of culture in banking
4. The FCA’s approach to supervision (Section 12) rightly emphasises the importance of
firms developing cultures that ensure that potential issues are identified and addressed.
It is particularly important that firms take responsibility for regulatory compliance and
remedy issues that do arise quickly and effectively. Regulation cannot prescribe ex ante
how staff should behave or make judgements in every circumstance, and especially not
in the dynamic context of financial services. Firms – in the organisational culture they
1

Parliamentary Commission on Banking Standards, June 2013, Changing banking for good, Volumes I and II, HL
Paper 27-I and HC 175-I, London: The Stationary Office available at:
http://www.parliament.uk/business/committees/committees-a-z/joint-select/professional-standards-in-thebanking-industry/news/changing-banking-for-good-report/
2
Lambert, R, May 2014, Banking Standards Review, available on the BSB’s website at:
http://1984london.com/_banking-standards/pdf/banking-standards-review.pdf
3
The full membership can be found on the BSB’s website:
http://www.bankingstandardsboard.org.uk/membership/our-membership/

create and the standards of behaviour and competence they expect – own this
responsibility for how they operate, over and above the regulatory minimum and in
areas outside regulatory scope.
5. We believe that good banking cultures can support the FCA’s broader regulatory
objectives and can help to achieve a range of good outcomes across the market for
customers, clients and society as a whole. If a firm has a culture that promotes high
standards of behaviour and competence, good conduct and good customer outcomes
should follow. Where such a culture does not exist, the risk is that only what is required
for compliance is done, and/ or that regulation will be gamed. There may also be factors
that have a bearing on conduct but which individual firms in isolation find it difficult to
address; collective and coordinated action at a sector level may, in such circumstances,
be beneficial, again in the interests of customer and client outcomes.
The BSB’s approach and how this can support the FCA’s mission
6. We have developed an Assessment framework based not around a prescriptive template
of what a good organisational culture should look like, but on the characteristics that we
would associate with such a culture in banking. These nine characteristics, which should
be relevant to any organisation, irrespective of its size, business model and sector, are:
1. Shared Purpose – a fundamental purpose that is shared across the organisation;
2. Honesty – speaking and acting truthfully and ethically;
3. Respect – having due regard, care and consideration for colleagues, customers
and community;
4. Openness – being open to internal challenge and external review and to sharing
ideas and good practices;
5. Accountability – being willing to accept responsibility;
6. Competence – having the knowledge and skills to do the job well;
7. Reliability – consistently meeting external and internal commitments;
8. Responsiveness – having the ability to adapt and innovate; and
9. Resilience – having the personal and organisational capacity to recover quickly
from difficulties and shocks (to note that this does not encompass financial
soundness)
7. These characteristics, which encompass a range of ethical and professional aspects of
competence and behaviour, provide the framework against which we annually assess
our member firms, providing both quantitative and qualitative feedback in both absolute
and relative terms. While the characteristics do not measure customer or client
outcomes directly, we would suggest that, if a firm is focused on serving its customers
and clients, has a skilled and motivated workforce and demonstrates the characteristics
above, it is more likely and better equipped to provide better outcomes for those
customers and clients and achieve good conduct. Further details of our Assessment
framework, including our methods of assessment, are at Annex A. We are continuing to
develop and extend our quantitative approach building on the model developed in 2016.
8. The cross-sector information obtained from the annual Assessment exercise,
supplemented by other and third-party information, informs in turn our policy work.

This encompasses original research to help identify impediments to higher standards of
behaviour and competence, and how these might most effectively be addressed (e.g.
work we commissioned from the University of Leeds on the role of professional bodies
and of professional qualifications in banking, published in October 20164); facilitating
dialogue and action on the part of firms and other relevant bodies to address these
issues; and, where appropriate, identifying good practice and setting out principles and
Statements of Good Practice that will raise standards of behaviour and competence
across banking (e.g. our work with member firms to develop a set of voluntary, good
practice guidelines on conducting assessment of ‘fitness and propriety’, discussed in
more detail below).
9. The BSB’s assessment and policy work should support that of the FCA, in that it focuses
on outcomes that are core to conduct regulation, for example:


by designing our Assessment around customer outcomes (with a number of
specific questions relating directly to customers and clients), we aim to give firms
regular feedback on the extent to which they put customers at the heart of their
businesses, measured in both absolute and relative terms. This should support
the FCA’s consumer protection objective;



our focus on and engagement with staff at all levels in our member banks and
building societies – exploring, for example, levels of accountability, honesty,
openness to challenge and resilience – should help to highlight cultures that
might incentivise or tolerate unethical or inappropriate behaviour, supporting
the FCA’s market integrity objective; and



our policy work to raise standards of professional behaviour and competence
(e.g. through high quality and consistent implementation of the Certification
Regime, and by exploring whether there is a potentially stronger role of
professional bodies in banking) should help to support high standards of conduct
both inside and outside the regulatory perimeter.

10. In the remainder of this response we offer some observations in reference to specific
points raised in the consultation paper.
Professional judgement and good outcomes for consumers (Sections 7, 8 and 9)
11. While regulation may be designed to produce a particular set of outcomes, it cannot
define or prescribe every factor that might lead to a different outcome in any scenario,
or every scenario out of which those outcomes could arise. Not every choice that staff
make can be regulated ex ante, especially in the dynamic context of financial services;
for regulation to be effective in achieving its aims, it needs to be accompanied by ethical
and professional standards on the part of firms, the sector and the individuals who work
within it. For both regulators and customers or clients, being able to rely on the honesty,
reliability and competence5 of the firm and the people they engage with is central to

4

Baxter, J., and Megone, C., September 2016, Exploring the role of professional bodies and professional
qualifications in the UK banking sector, available on the BSB’s website at:
http://www.bankingstandardsboard.org.uk/wp-content/uploads/2016/10/160928-Professionalism-in-bankingpublication-FINAL-WEB.pdf
5
O’Neill, O (2014), ‘Trust, Trustworthiness, and Accountability’, in Morris, N and Vines, D (ed.): Capital Failure:
Rebuilding Trust in Financial Services

their being justifiably able to trust the sector to deliver good outcomes in line with the
aims of regulation.
12. In the BSB’s 2016 Survey (part of the Assessment exercise) we asked employees at all
levels across member firms to indicate levels of agreement or disagreement with a
number of statements about the way in which their firm engages with customers and
clients:


I believe my organisation puts customers at the heart of business decisions;



In my organisation people are encouraged to provide customers with
information in a way that helps them make the right decisions;



When my organisation says it will do something for customers, it gets done;



I see the people I work with go the extra mile in order to meet the needs of our
customers; and



I believe that my organisation encourages innovation in the best interests of our
customers.

13. We also asked staff questions about the extent to which they felt able to exercise
professional judgement, relevant in this context both to consumer redress and issues
raised by vulnerability:


In my organisation we are encouraged to follow the spirit of the rules (what they
mean, not just the words);



In my experience, people in my organisation are good at dealing with issues
before they become major problems;



Our internal processes are a barrier to continuous improvement; and



I have observed improvements in the way we do things based on lessons
learned.

14. The information provided by these and other responses from member banks and
building societies, in conjunction with data collected by firms internally, should enable
boards intent on raising and maintaining standards to prioritise more effectively, act
more quickly and identify better what works and why. It also, by providing not only an
absolute but a relative picture of the firm, allows progress to be assessed not only over
time but relative to others in the sector, incentivising effort and encouraging
questioning of established approaches. This allows the BSB to identify themes and issues
relevant to all or parts of the sector; themes which, as appropriate, we can then work
with firms and other organisations or groups to understand better, and develop good
practice that goes beyond the regulatory minima and help to raise standards in the
interests of customers.
The complementary nature of regulation and good practice (Section 12)
15. Conduct regulation can define what is prohibited or what is required as a minimum, but
it cannot define what good looks like in all circumstances and at all times. We agree that
firms – in the organisational culture they create and the standards of behaviour and
competence they expect – own this responsibility for how they operate, over and above
the regulatory minimum or outside regulatory scope.

16. Regulatory requirements are starting points, not end-points. We agree with the FCA that
the SMCR is an example of this complementarity, and a significant opportunity for firms
to build on regulatory baseline standards to raise professional standards across the
sector.
17. A major aim of the SMCR is, as the FCA has noted elsewhere, to achieve culture change.
The new regulation is clear in its requirement for firms to assess the ‘fitness and
propriety’ (F&P) of certified individuals. It leaves, however, the detail of how this should
be done largely to firms. This provides the banking sector with the opportunity to take
the initiative and work, both individually at a firm level and collectively, to raise
professional standards. One means of facilitating and, where appropriate, encouraging
consistency of approach, is the identification of good practice; not in the sense of what a
firm needs to do in order to be declare itself compliant, but in the shape of what can and
should realistically be aspired to – and becoming more stretching, as initial aspirations
are achieved.
18. It was in this context that the BSB began work in early 2016 with a group of member
firms to develop good practice guidance for the assessment of F&P. The guidance
developed by the group builds on the regulatory rules and is framed around raising
professional standards across the banking sector. The BSB consulted on this guidance
over the summer of 20166 and we will publish a Statement of Good Practice along with
Supporting Guidance for the assessment of F&P in the first quarter of 2017.
19. Work on this topic is continuing, and later this year will include identifying good practice
in the way in which firms deal with events that call into question an individual’s F&P, and
how most effectively to communicate the outcome of Certification decisions (building
on the recently finalised regulatory requirement to complete regulatory references
when individuals move between firms). The approach taken in this work provides an
effective model for the development of voluntary good practice guidelines that build on
significant regulatory initiatives to help realise the benefits of that regulatory change, in
a way that would be difficult to achieve through regulation alone.

6

This good practice guidance is intended to establish common definitions, principles and sources of
information to be used in assessing fitness and propriety and as part of analysing the responses we are looking
at further areas where establishing a common approach would be helpful:
http://www.bankingstandardsboard.org.uk/bsb-certification-regime-fitness-and-propriety-consultation/
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BANKING STANDARDS BOARD
CONTEXT
‘The weakness in standards and culture that has contributed to the loss of public trust in banks
has not been confined to isolated parts of a few sub-standard banks. It has been more
pervasive. Trust in banking can only be restored when it has been earned, and it will only have
been earned when the deficiencies in banking standards and culture, and the underlying
causes of those deficiencies, have been addressed.’
Parliamentary Commission on Banking Standards, 2013 1
‘Banks know that the public requires change after everything that has happened in the past
few years – and that they must take the lead. It is true that business cultures take years to
change. But now is the time to raise aspirations, and to build the momentum that will be
required for banks and building societies to play their proper role as engines of a healthy
society.’
Banking Standards Review, 20142

The Banking Standards Board (BSB) was established in April 2015 to help raise standards of
behaviour and competence across the UK banking sector. Set up by the industry following the
report from the Parliamentary Commission on Banking Standards, the BSB is a voluntary, nonstatutory membership body open to all banks and building societies operating in the UK. It is
governed by an independent Board with a majority of non-practitioner (i.e. non-banking)
members.3
A healthy, sustainable banking sector that demonstrates high standards of behaviour and
competence matters not only to its customers and clients but to the economy and society as
a whole. For the many people too who work in banks and building societies across the UK, the
standards and culture of their firm and of the sector are important determinants of their wellbeing and professional pride. A banking sector that neither demonstrates nor aspires to high

1

‘Changing banking for good’. Final Report of Session 2013-14. Parliamentary Commission on Banking
Standards. Paragraph 51, page 104.
http://www.publications.parliament.uk/pa/jt201314/jtselect/jtpcbs/27/27ii.pdf
2

Banking Standards Review. Richard Lambert. May 2014. Page 7. http://1984london.com/_bankingstandards/pdf/banking-standards-review.pdf
3

2

http://www.bankingstandardsboard.org.uk/meet-the-board/
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standards lets down its customers, its staff, its members or investors, and all who give the
sector its ‘social licence’ to operate 4.
The BSB’s assessment and policy work are together intended to provide member firms with
the evidence, support and challenge that will help them meet and maintain high standards of
both behaviour and competence, individually and collectively.
At the core of this dual approach is a framework of nine ‘elements’. These are characteristics
that encompass both ethical and professional aspects of behaviour, and that we would expect
to be associated with any good culture in banking (or indeed in any sector or industry).
Firms are assessed not against a template of what a ‘good’ culture looks like – there being
many types of both good and bad culture in banking, as elsewhere – but in terms of how far
the firm demonstrates each of the nine elements of the framework in both absolute and
relative terms.
Informed by the themes that emerge from each assessment exercise, the BSB’s policy work
then identifies issues of relevance across the banking sector or within parts of it. Drawing on
the evidence the BSB will innovate, challenge, initiate and collaborate with other bodies and
member firms to understand these issues in more depth and develop appropriate policy
responses (such as, for example, good practice guidelines or principles).
Links to information about the BSB, including its policy work, can be found at Annex A. This
document describes in more detail the BSB’s assessment framework and approach, including
the questions used in the BSB Employee Survey 2016.

4

3

http://www.bankofengland.co.uk/publications/Pages/speeches/2015/843.aspx
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BANKING STANDARDS BOARD
THE ASSESSMENT FRAMEWORK
The BSB’s Assessment framework comprises nine characteristics or ‘elements’ that
encompass a range of ethical and professional aspects of behaviour, and that we would
expect to be associated with any good culture in banking.
These elements – honesty, competence, reliability, responsiveness, resilience, accountability,
openness, respect and shared purpose – are described in Figure 1. They are applicable to any
firm in the banking sector (and arguably indeed to any organisation in any sector) irrespective
of size, business model, market segment, age, ownership structure, location or customer
base.
If these elements appear at first glance to be obvious and fundamental, that is precisely as it
should be. They are characteristics that customers or clients should be able to take for granted
as being not only present, but present to a very high degree, in any bank or building society
to which they entrust their money or that they deal with. Furthermore, given both the
importance of the banking sector to the economy and the systemic nature of the sector, the
public as a whole also has the right to expect every firm – whether or not they deal with it
directly – to demonstrate these characteristics to a high degree.
Our Assessment approach evaluates how far firms exhibit these core characteristics. It does
not seek to measure a firm’s culture as such, or to rank one culture relative to another. Firms
with very different cultures can produce equally good or bad customer and client outcomes.
While the approach described below does not yet enable us to identify directly the impact of
culture on customer outcomes, we would expect a firm that strongly exhibits our nine
characteristics to be better equipped and more likely to serve its customers and clients well,
than one in which these elements are lacking; a hypothesis that we will test as we extend and
develop our work.

4
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Figure 1: The BSB Assessment framework

5
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BANKING STANDARDS BOARD
THE ASSESSMENT APPROACH

The BSB Assessment exercise asks how far the nine elements of the Assessment framework
are demonstrated within a firm.
Repeated annually, the Assessment provides boards with an impartial, evidence-based and
dynamic picture of the culture(s) within their firm; not only over time and across different
business areas, but also relative to other firms. This different perspective, combined with
other internal and external data used by firms, equips boards and executive teams better to
gauge progress, set priorities and learn from good practice both within the firm and (including
through the BSB’s policy work) across the sector.
The Assessment approach was developed by the BSB, working with leading academics in the
fields of organisational psychology and ethnography from the London Business School and
the London School of Economics. It comprises both a quantitative aspect (generated from an
employee Survey) and a qualitative dimension. All participating firms engage in the Survey,
the data from which provides benchmarked results by firm and business area. Larger firms,
together with those smaller member firms that choose to participate in the full exercise, also
take part in the qualitative aspect that includes focus groups and interviews. This allows the
results of the Survey and the story behind them, as well as any broader themes, to be explored
in more detail.
THE ASSESSMENT APPROACH IN 2016
Having piloted an approach based around focus groups, interviews and board questions
with ten firms in 2015, the BSB conducted its first full Assessment in 2016.
22 member firms took part in the 2016 Assessment. Of these, 14 participated in the full
Assessment exercise (both quantitative and qualitative), with 8 taking part in the Survey
component only.
The five parts of the Assessment in 2016 were:
•

5

6

BSB Employee Survey 2016: the Survey consisted of 37 questions, set out in Figure 2. Each
relates to one of the nine elements of the BSB framework, and the questions test both
observations and beliefs. 5 To reduce acquiescence bias, the questions were phrased both
positively and negatively and (apart from a standard set of questions at the start and the
end) asked in a randomised order. Respondents were not aware of which question related
to which element. The Survey was run in all firms on a stand-alone basis (i.e. not combined

See Appendix A.
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with an internal staff survey or any other exercise) to avoid firm-specific framing effects
that might bias answers. The BSB worked with each firm to identify sample sizes sufficient
to produce statistically representative results across different business lines and
functions. The survey was sent to c.82,000 staff at all levels across the UK, and more than
28,000 responses were received.
•

Board questionnaire: a small number of high level questions about the firm’s purpose
and culture were sent from the BSB Chairman to the Chairman of each firm.

•

Board member (non-executive) interviews: 26 non-executive directors were interviewed
to gain a better understanding of their perspectives on their firm’s purpose and culture,
as well as any relevant contextual factors. Those interviewed in 2016 included Chairmen
of Remuneration Committees and/or of Culture (or related) Committees.

•

Executive interviews: interviews were held with 114 senior staff (Executive Committee
level). As part of this, and prior to the Survey results being shared, interviewees were
asked to position their firm – where it was, and where they thought it should be – on a
range of issues relating to the BSB Assessment elements. The interviews then explored
possible causes for specific themes emerging from the Survey results, and included a more
general discussion to understand the context at each firm.

•

Focus groups: 104 focus groups involving more than 800 junior and middle-ranking staff
provided the opportunity to explore potential causes of firm-specific issues (including
both challenges and strengths) emerging from the Survey data, and to draw out
differences and similarities between firms to inform sector-wide analysis.

Each firm received its own Survey results, including (assuming that response rates were high
enough to be statistically representative of the relevant populations, and where at least
seven firms could be compared), comparisons of its scores on each element and question
against a benchmark made up of all participating firms. These comparisons were provided:
•
•
•

at firm level;
for retail banking, investment banking and functions (where relevant to the firm); and
at a level below this (e.g. within retail banking, for retail branch, private banking,
commercial banking, etc.)

Comparisons included a rank and quartile (without revealing the identity of any other
individual firm), and were in each case against the equivalent category across all relevant
firms, so e.g. the results for Retail Banking at Firm A were compared against Retail Banking
at all other firms with a Retail Banking area.
Those firms that took part in the full Assessment received a more extensive report
containing the fuller findings and analysis, together with a small number of key findings and
observations from the evidence.
7
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We will review and, as appropriate, refine the Survey questions in the light of learnings from
2016. The Survey overall (and the nine ‘elements’) will, however, remain consistent in 2017
and beyond to allow a dynamic picture to be built up over time, both at the individual firm
level and across and within the banking sector. The qualitative elements of the Assessment
may, in contrast, vary from year to year depending on the themes explored and the most
appropriate way of doing this. We will also, as this work develops, introduce or pilot new
approaches and measurement techniques and incorporate additional firm or third party
information, to ensure that the exercise remains as valuable and relevant as possible for
firms, staff and – above all – their customers and clients.

8

©Banking Standards Board

BANKING STANDARDS BOARD
FIGURE 2: BSB EMPLOYEE SURVEY 2016 QUESTIONS

Figure 2a: The BSB employee survey 2016 questions
9
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BANKING STANDARDS BOARD
BSB EMPLOYEE SURVEY 2016 QUESTIONS (CONTINUED)

Figure 2b: The BSB employee survey 2016 questions

10
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BANKING STANDARDS BOARD
ANNEX A: USEFUL LINKS (2016/17)
ABOUT US
•
•

BSB Strategy Document (External) tbc
‘What is the BSB?’ http://www.bankingstandardsboard.org.uk/what-is-the-bsb/

ASSESSMENT & EVALUATION
•

Annual Review 2017 tbc

PROFESSIONALISM
•

“Exploring the role of professional bodies and professional qualifications in the UK banking sector”
(Report): http://www.bankingstandardsboard.org.uk/wp-content/uploads/2016/10/160928Professionalism-in-banking-publication-FINAL-WEB.pdf

•

Professionalism Report Press Release: http://www.bankingstandardsboard.org.uk/independent-reporthighlights-potential-for-professional-bodies-to-play-a-greater-role-in-banking/

CERTIFICATION
•

2016 Consultation Paper: http://www.bankingstandardsboard.org.uk/wp-content/uploads/2016/06/FPConsultation-Paper-BSB-June-2016.pdf

•

Definitions and Sources of Information: http://www.bankingstandardsboard.org.uk/wpcontent/uploads/2016/06/1-FP-definitions-and-sources-of-information-BSB-Consultation-June-2016.pdf

•

Assessment Principles: http://www.bankingstandardsboard.org.uk/wp-content/uploads/2016/06/2-FPassessment-principles-BSB-Consultation-June-2016.pdf

•

Assessment Record Template: http://www.bankingstandardsboard.org.uk/wpcontent/uploads/2016/06/3-FP-assessment-record-template-BSB-Consultation-June-2016.pdf
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26 January 2017
Dear Sir/Madam
BSI Response to the Financial Conduct Authority consultation “Our future Mission”.
1.

BSI (British Standards Institution) is responding with interest to the FCA’s consultation “Our future
Mission”. In doing so, our response on the benefits of standardization is particularly relevant to
each of the following two questions posed:
 Q14: Is our approach to redress schemes for issues outside our regulatory perimeter the right

one? Would more specific criteria help firms and consumers?

 Q16: Is our approach to giving vulnerable consumers greater levels of protection the right

one?

2.

Voluntary standards offer a flexible, adaptive alternative to regulation by providing common
languages, terminologies, test methods, guidelines and good practice developed by and for
industry. As the UK’s National Standards Body (NSB), BSI operates in accordance with an MOU
with the UK Government. Our robust standards development process requires open and full
consultation with stakeholders, including businesses and consumers, to build consensus based
outcomes.

3.

Standards can promote consumer protection by helping firms to put in place effective risk
management and information security procedures to ensure that customers are not put at risk and
that their data is kept safe and secure. More directly, standards can be used by firms to improve
their engagement with customers. For example, BS 8543 “Complaint handling in organisations”
sets out good practice to help businesses manage their complaints management processes more
effectively and efficiently.

4.

In 2010, BSI developed a standard specifically to protect vulnerable consumers. BS 18477
(Inclusive service provision – Requirements for identifying and responding to consumer
vulnerability) helps organisations to identify and respond effectively to consumers in vulnerable
circumstances. It has been referenced as good practice in several publications including the FCA’s
Occasional Paper 8 ‘Consumer vulnerability’ from 2015 and by the BBA in a paper from
2016. Businesses from the utilities and retail sectors have demonstrated good practice aligned to
the principles of the standard, including staff training and other outreach initiatives.

5.

BSI would welcome the opportunity to work with the FCA to create new standards or to promote
the adoption of existing standards, such as BS 18477, in the financial services industry. This might
include developing more tailored documents to meet the needs of the FCA, financial institutions
and consumers.

About BSI
BSI is the UK’s National Standards Body, incorporated by Royal Charter and responsible independently
for preparing British Standards and related publications and for coordinating the input of UK experts to

BSI Group

T: +44 20 845 086 9001

The British Standards Institution

389 Chiswick High Road

F: +44 20 8996 7400

Incorporated by Royal Charter

London, W4 4AL

cservices@bsigroup.com

Principal office: 389 Chiswick High Road

United Kingdom

bsigroup.com

London, W4 4AL, United Kingdom

European and international standards committees. BSI has 115 years of experience in serving the
interest of a wide range of stakeholders including government, business and society.
BSI also presents the UK view on standards in Europe (via the European Standards Organizations CEN
and CENELEC) and internationally (via ISO and IEC). BSI has a globally recognized reputation for
independence, integrity and innovation ensuring standards are useful, relevant and authoritative.
BSI, as the UK’s NSB, is responsible for maintaining the integrity of the national standards-making
system not only for the benefit of UK industry and society but also to ensure that standards developed
by UK experts meet international expectations of open consultation, stakeholder involvement and market
relevance.
British Standards and UK implementations of CEN/CENELEC or ISO/IEC standards are all documents
defining best practice, established by consensus. Each standard is kept current through a process of
maintenance and review whereby it is updated, revised or withdrawn as necessary.
Standards are designed to set out clear and unambiguous provisions and objectives. Although standards
are voluntary and separate from legal and regulatory systems, they can be used to support or
complement legislation.
Standards are developed when there is a defined market need through consultation with stakeholders
and a rigorous development process. National committee members represent their communities in order
to develop standards and related documents. They include representatives from a range of bodies,
including government, business, consumers, academic institutions, social interests, regulators and trade
unions.
Yours faithfully,
Steve Brunige
Head of Government & Industry Engagement
British Standards Institution
Email: steve.brunige@bsigroup.com
TeL: 020 8996 7517

By email: cp16-17@fca.org.uk

Financial Conduct Authority
25 The North Colonnade
Canary Wharf
London E14 5HS

5 September 2016
Dear

,

Re: CP 16/17 (Quarterly Consultation No. 13 July 2016)
We are disappointed with the FCA's proposed changes to the transparency reporting
requirements under the AIFMD outlined in Chapter 10 of CP 16/17.
Both proposals impose additional costs on managers. Both proposals go beyond the minimum
requirements of AIFMD. It is not clear to us in either case that the additional costs will be justified
by the benefits to the FCA arising from the additional data.
If, despite these concerns, the FCA proceeds with these proposals, we support the decision to
limit the additional reporting obligations to those AIFMs which are required to report on a
quarterly basis. However, the proposed amendments to FUND set out in Appendix 10 of CP 16/17
should be clarified, as detailed below.
Q 10.1 Do you have any comments on our proposal for certain full-scope UK AIFMs to report on
their non-EEA AIFs where those AIFs are not marketed in the EEA
We note that the FCA is proposing to require full-scope UK AIFMs to report Article 24(2) AIFMD
information for each non-EEA AIF that they manage where reporting on the non-EEA AIF is
required on a quarterly basis, even where the non-EEA AIF is not marketed in the EEA. This is
despite ESMA's statement in its ESMA Opinion of 1 October 2013 (the "ESMA Opinion") that
"AIFMs are not required to report information under Article 24(2) of the AIFMD for non-EU AIFs
that are not marketed in the Union." Whilst this additional requirement may carry a marginal
cost for UK managers of overseas funds, it may make them less cost-competitive compared to
other EEA managers of overseas funds. It is not clear from CP 16/17 why the FCA's information
requirements should extend to those overseas funds managed by UK managers which do not
comprise UK assets and do not trade on UK markets.
In our view, the FCA should not introduce the proposed rule FUND 3.4.6C R. Nonetheless, if the
FCA does introduce FUND 3.4.6C R, the current draft of the rule risks causing firms confusion. The
draft text of FUND 3.4.6C R at Appendix 10 of CP16/17 does not make clear whether the
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additional reporting requirement applies to AIFMs which report on a quarterly basis under article
110(3)(b) of the Level 2 regulation, or those which report under article 110(3)(c) of the Level 2
regulation, or both. Paragraph 10.2 of CP16/17 suggests that the FCA is particularly concerned
about information gaps in relation to master AIFs with "large trading footprints in specific market
segments" which "also have significant leverage relationships with other market counterparties".
Although this explanation is brief, we understand that the FCA wants additional information in
respect of AIFs that are not marketed in the EEA that have sufficient assets under management
such that they could pose a systemic risk and threaten the financial stability of UK markets. It is
not clear why the FCA is concerned that those non-EEA funds which are not marketed in the UK
and do not hold UK assets or trade on UK markets could pose such a threat. We recommend that
if retained, the draft of FUND 3.4.6C R should be amended such that it only applies in relation to
those non-EEA AIFs that are not marketed in the EEA whose assets under management, including
any assets acquired through the use of leverage, in total exceed EUR 500 million, such that, if that
AIF was marketed in the EEA its AIFM would be obliged to report on a quarterly basis under article
110(3)(c) of the AIFMD level 2 regulation. We have set out the draft text of FUND 3.4.6C R below
and have inserted wording (underlined) to clarify the draft:
"3.4.6C R
In addition to the information in FUND 3.4.2R, an AIFM must regularly report to the FCA
the information in FUND 3.4.3R for each non-EEA AIF it manages that is not marketed in
the EEA if the AIFM iswould be subject to quarterly reporting under article 110(3)(c) of
the AIFMD level 2 regulation (see SUP 16.18.4EU) for that AIF were it to be marketed in
the EEA.
[Note: article 24(5) of AIFMD]"
Q 10.2 Do you have any comments on our proposal for an above threshold non-EEA AIFM to
report on its master AIFs not marketed in the UK, if the relevant feeder is marketed in the UK
The FCA is proposing new guidance in FUND 10.5 on national private placement that will state
that above threshold non-EEA AIFMs should report Article 24(1), Article 24(2), and (if substantially
leveraged), Article 24(4) AIFMD information to the FCA for master AIFs that are (i) not marketed
in the UK, (ii) have feeder AIFs which are marketed in the UK under Article 42 AIFMD, and (iii)
have feeder AIFs which are managed by an AIFM that is subject to quarterly reporting under
Article 110 of the AIFMD level 2 regulation for those feeder AIFs.
FUND 10.5 provides FCA guidance to interpret the primary obligations on AIFMs set out in the
Alternative Investment Fund Managers Regulations 2013. Regulation 59(3) sets out the
obligations on non-EEA AIFMs to report information required by the provisions of Articles 22 to 24
of AIFMD "in so far as such provisions are relevant to the AIFM [being the non-EEA AIFM
marketing the AIF] and the AIF [being the AIF being marketed in the EEA]". Regulation 59(3) does

not place any obligations on non-EEA AIFMs to report in respect of the master AIF. The master
and its feeder are two separate AIFs. Regulation 59 only refers to one AIF throughout, which is
the AIF that is being marketed under Article 42 of the Directive. Given that FUND 10.5 simply
offers guidance as to the FCA's interpretation of existing legislation, the FCA's 'reinterpretation' of
Regulation 59(3) raises questions as to whether or not non-EEA AIFMs have been complying with
the law to date. Further, given that Article 24(2) reporting obligations may serve as a disincentive
for non-EEA managers to market funds into the UK, it is possible that non-EEA managers will be
less likely to market in the UK if marketing a feeder AIF in the UK might expose the master fund to
European reporting obligations. The FCA should add commentary to the policy statement that
follows CP16/17 to make clear that the FCA does not consider that its new guidance at FUND
10.5.11B G will affect any regulatory filings made before the new guidance comes into force. The
consequences of the FCA's change of position are potentially serious for those non-EEA managers
which have already established EEA feeders and which might be caught by this 'reinterpretation'
of Regulation 59(3). Not only might these managers not have established EEA feeders had they
known that they would be required to carry out EEA reporting for the master fund, but these
managers may become reluctant to market their funds in the UK going forwards if this change in
regulatory approach creates uncertainty as to the future reporting obligations that such
marketing might entail for their funds globally.
We also note that the FCA is proposing to gold-plate the ESMA Opinion by requiring master AIFs
managed by another legal entity in the same fund management group as the manager of the
feeder AIFs be subject to this additional reporting, rather than just master AIFs and feeder AIFs
that have the same AIFM. This is despite the fact that the ESMA Opinion specifically states that
ESMA "does not consider it useful for NCAs to require this information to be provided if the nonEU master AIFs and the feeder AIFs … do not have the same AIFM." The FCA has not explained
why it disagrees with ESMA on this point.
Finally, we repeat our observations in the final paragraph of our response to Q 10.1 above, that it
is not clear which AIFMs are caught by this new reporting obligation as the draft text of FUND
10.5.11B G set out in Appendix 10 does not specify whether the 'reinterpreted' reporting
obligation applies to AIFMs which report on a quarterly basis under article 110(3)(b) of the Level 2
regulation, or those which report under article 110(3)(c) of the Level 2 regulation, or both. For
the reasons we set out above, we consider that the FCA is concerned with large master AIFs and
that the draft text of FUND 10.5.11B G should be amended by inserting the wording indicated by
underlining below:
"10.5.11B G
An above-threshold non-EEA AIFM should report on a quarterly basis to the FCA the
information in FUND 3.4.2R, FUND 3.4.3R and (if applicable) FUND 3.4.5R for each AIF
that is not marketed in the UK if:

a) that AIF is a master AIF managed by the AIFM or an AIFM in the same group;
b) the AIFM markets the feeder AIF of that master AIF in the UK; and
c) the AIFM is subject to quarterly reporting under article 110(3)(c) of the AIFMD
level 2 regulation (see SUP 16.18.4EU) for the feeder AIF."
Concerns with FCA's cost benefit analysis
The FCA has noted at paragraph 10.35 of CP 16/17 that the benefits of the proposed changes are
difficult to quantify. CP 16/17 fails to provide examples of the systemic risks posed by the
activities of the AIFMs affected by these proposals and how these are connected to the Article
24(2) information. It is important for the FCA to clearly address the utility of the Article 24(2)
information given the challenges firms have in reporting under Article 24(2). The FCA should not
gold-plate its rules when it has not justified why the common information recommended at the
European level is insufficient to allow it to secure its statutory objectives.
If you have any queries arising from these comments, please contact Tim Lewis
(tim.lewis@traverssmith.com) in the first instance.
Yours faithfully,

Sheenagh Egan
Chair - BVCA Regulatory Committee
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