APPG for fair business banking

Response to FCA consultation on SME access to the Financial Ombudsman
Service

About the APPG

An All Party Parliamentary Group (APPG) is a'cross-party interest group of parliamentarians. The
APPG for Fair Business Banking is a platform through which businesses, professionals and trade
bodies can discuss issues regarding commercial banking and its role in the life cycle of a

business, and through which parliamentarians can access information on banking, finance and
related issues, including business rescue and insolvency, on behalf of constituents. As a cross-party
group, with a large membership of both MPs and peers, the APPG is an effective vehicle to effect
meaningful change via the parliamentary system. The Group does not have charitable status, or
official status in the House, nor is it funded by Parliament. It relies wholly on the participation and
contribution of parliamentarians, industry members and stakeholders committed to creating a
strong platform for business in the UK to thrive.

Establishment of an effective and accessille Dispute Resolution forum

Among the core goals of the APPG is the establishment of an effective and accessible Dispute
Resolution forum for businesses which find themselves in dispute with a financial services provider.
We are in the final stages of a joint inquiry with the APPG on Alternative Dispute Resolution into
suitable mechanisms that can be employed to provide a long-term dispute resolution platform for
businesses in such disputes. The work of the APPG on Fair Business Banking is of therefore of great
relevance to this consultation and vice versa.

Challenging misconceptions about businesses
A large part of the work of the APPG involves challenging existing views and perceptions about
private businesses.

The term “private businesses” encompasses not just all of the small and medium-sized enterprises
(SMEs) that are so often called the “lifeblood” of the economy and that are the subject of this
consultation paper, but also larger entrepreneur-owned entities with multi-million pound balance
sheets and hundreds of employees. Cumulatively, and through their interconnected relationships
with employees, customers and suppliers, private businesses have a huge positive impact on the UK
economy.

In our experience, what the vast majority of these private entrepreneur-owned businesses have in
common - and that includes all SMEs - is that



a. they all need access to financial services during their life cycles and
b. they are not on a level playing field, in terms of size and negotiating power, with their main
suppliers of financial products and services, the big banks.

Not a level playing field
There are some key issues which prevent the majority of private businesses and all SMEs from being
on a level playing field with large financial firms.

There is still negligible competition between a small number of very large, well established and
powerful suppliers of commercial financial services, each of which remains too systemically
important to be allowed to fail, which results in a lack of variety of price and features between the
main suppliers’ offerings in this market.

A lack of choice and negotiating power can leave business consumers without sufficiently clear
information and understanding of features and risks to make informed decisions about financial
products and services that will meet their needs and give them a certainty of outcome. With no
requirement for financial firms to provide transparency, a duty of care or to act in good faith,
problems can be sealed into commercial banking relationship from the outset. There may be little
option but to agree to unfavourable and onerous contractual terms in order to access the funding
necessary to develop or grow a business. Once committed to certain facilities business customers
are unlikely to be able to easily switch between suppliers, if a better alternative can be found. They
will also find it extremely difficult to make a successful legal challenge against any commercial
contractual terms they have agreed to that cause damage and appear unfair.

The huge disparity in power between the main financial services providers and their business
customers leaves those customers open to a potential abuse of power. There is currently little
disincentive to deter large financial firms from hastening or even participating in the failure
{insolvency) of their business customers or selling on their debt to unregulated entities and thereby
potentially exposing them to asset-stripping due to commercial or regulatory pressure to de-risk or
exit certain markets.

Losses experienced by businesses can have a more serious and widespread effect than those
experienced by other consumers. The financial sums involved can often be much greater and the
impact of those losses or of the resultant failure of a business can be felt not just by the business
owner(s) but also by its employees, customers and suppliers. Larger businesses are as much at risk
as smaller ones, if they are not in a position to negotiate on an equal footing with financial firms, but
the scale and extent of the loss or failure and number of those affected by that loss or failure can be
much greater.

The damage to individuals and the wider economy as a result of problems between businesses and
their financial services providers cannot be understated; job losses, personal bankruptcy, mental
health problems, suicide, family break-ups and cuts in local and national funding from loss of
revenue to councils, HMRC and others, are all common effects.



Misconceived generalisations in the FCA's consultation document
We therefore strongly disagree with the following generalised statements made on page 3, page 8
and page 10 and page 21 respectively of the consultation document:

1.3: In general, larger SMEs will have the bargaining power, organisational resources and
understanding of financial services to protect their interests in disputes with firms. We therefore
believe the courts remain the most appropriate place for larger SMEs to resolve financial services
disputes.

2.1: Businesses generally have greater resources than individual consumers, and their owners often
have limited liability. They also tend to have more experience of assessing their product needs,
negotiating with suppliers and reviewing contract terms.

2.18: In many cases, the courts will continue to be the most appropriate place for larger SMEs to
resolve disputes.

4.11: ..we generally consider that businesses above the small business threshold should, on average,
be sufficiently sophisticated and resourced to negotiate material contract terms with firms and
protect their interests in disputes with financial services firms through the courts.

We also note the FCA’s comment on page 8, 2.5: “...research shows that only commercial banking
customers with 50 or more employees feel they can negotiate contract terms with a bank” and that
the FCA then concludes, in 3.30, page 17: “There is some evidence (see 2.5) that businesses with 50
or more employees consider themselves better able ta negotiate contract terms with firms.”

The evidence referred to here is a report compiled from research commissioned by the CMA, ‘SME
Research into the Retail Banking Market’. Sixteen businesses with between 50 and 249 employees
were interviewed as part of this research and according to the report were asked about their
experiences and any success of negotiating with banks specifically on pricing of various products, but
not on other contract terms. Business owners may not even be aware of the true extent of the
detrimental naturé of many of the terms they agree to when taking on financial products until things
go wrong.

The report chose to highlight the following comment as representative of the sample of medium-
sized businesses’ experiences of negotiating with their bank: “We don’t [negotiate). | just tell them
I'm not paying charges. On occasion if we are buying a property there is a charge with CHAPS
payment. | ask for it on the house and they might say no, but it’s only £25. | always ask. Don’t ask
don't get.”

The recently released s166 report on the Royal Bank of Scotland (RBS) Global Restructuring Group
{GRG) provides an alternative perspective on the extent to which thousands of SME business
customers of that bank, with borrowing of up to £20million, were in any position to negotiate.
There is also the experience of tens of thousands of business owners, small, medium and large,
many of whom no doubt congratulated themselves on successfully negotiating a favourable rate on



the margin rate of interest above the base rate they would pay on their borrowing, only to be told
that the lending was conditional on them entering into an interest rate hedging product (IRHP) or a
fixed-rate loan with a hidden IRHP, the subsequent costs of which made that margin rate more or
less irrelevant for most.

There is clearly a vast difference between achieving an exemption on a few fees of the order of £25
and persuading a bank that a very profitable (to the bank and some of its individual employees)
complex instrument should not be sold as a condition of lending. We have not seen evidence that
many SMEs nor even much larger businesses were able to negotiate away a lending requirement or
otherwise resist pressure to enter into one or more IRHPs or other complex loan products.

Why businesses urgently need wider access to effective dispute resolution

While other consumers receive a high degree of protection when accessing financial services, there
is very little, if any, regulatory protection for most business customers. The majority of their
financial interactions and transactions currently sit outside the “regulatory perimeter”. However
the decision makers within private businesses are often no different to ‘ordinary’ individual
consumers, in terms of their level of knowledge and understanding of the financial products and
services they need to access. Entrepreneurs are not usually experts in al! fields and cannot be
considered to have innate financial sophistication as a result of being successful in one or more
spheres of business.

We have also found that there is there is often a wide gap between people’s perceptions and reality
in terms of how large financial firms behave towards private businesses and the level of protection
that covers those businesses’ interactions and transactions with those firms. This is hardly surprising
when there is such a disconnect between the messages firms give out in their marketing and public
relations campaigns and what actually happens in reality. In their adverts large financial firms are
keen to portray themselves as caring, helping, supporting, and even cushioning customers through
each stage of their life or business. Customer-facing employees, including trusted Relationship
Managers, can also be unclear about the extent to which any duty of care will be applied in the
relationship, which can lead to business customers being lulled into a false sense of security.

Conseguently many entrepreneurs assume that their bank will act in good faith and extend them a
duty of care or that, in the event that it fails to do so, they and their business will be protected from
serious harm. Often business customers only become aware of the reality - that a financia! firm
owes them no such duty or responsibility and there is little or no regulatory protection - when things
g0 wrong.

Private businesses are poorly served by existing complaint handling and dispute resolution
processes. For those not eligible for FOS, aside from any redress scheme set up to deal with certain
specific products or bank customers, usually the only chance of resolving a dispute with a financial
firm is to commence litigation. This is not a financially feasible or desirable option for the vast
majority of businesses.

Although 96.3% of businesses are eligible for FOS by business number, these businesses only
represent 18% of turnover in that sector. The remaining 3.7% not covered by the FOS in fact employ



67% of the workforce in private enterprise—employing over 17 million—and generate 82% of the
total turnover, or £2.9 trillion pounds.

Observations about the Financial Ombudsman Service (FOS)
Before responding to specific questions asked in the consultation document we make the following
ohservations about FOS.

The experience of the APPG, gathered from members’ constituents and their advisers and from
evidence submitted in the course of our joint Inquiry into dispute resolution is that while the FOS
may be performing a valuable service for many thousands of financial services consumers with
relatively low-value, straightforward complaints, it is ill-equipped to deal with serious complex
financial disputes involving life-changing sums of money and potential insolvency. These are
common characteristics of the vast majority of the commercial financial disputes that come to the
attention of the APPG.

The joint inquiry of the APPG has clearly demonstrated that the FOS process in its current form is not
a suitable mechanism for the resolution of many of the commercial financial disputes that are
currently eligible for review by this service.

The maximum award limit of £150,000 is not sufficient to cover the full extent of the damage
and/or losses experienced in most complex business disputes and would probably need to be
greatly increased to stand a chance of doing so.

Although some firms will honour a FOS recommendation to pay out more than the limit, this is by no
means guaranteed. A compiainant is not generally able to accept a FOS decision and then pursue
the financial firm for more compensation on the same issue through another forum such as court.
Where a complainant does not accept a decision that would result in insufficient redress in order to
pursue the complaint through an alternative dispute resolution forum, such as litigation, then their
ability to do so may be affected by the time taken to reach the decision (see below).

It is not usually ‘quick’ (as the FCA describes it in this consultation) and when it is, it may not
achieve a perceived fair result .

In our experience very few complex business complaints have been decided on by FOS in under 6
months; such complaints by businesses against banks are far more likely to take several years to
reach a conclusion. One respondent to our joint Inquiry, a firm of solicitors, provided data on the
time taken for 57 of their clients’ disputes to reach a conclusion through FOS. Not one was resolved
in under 6 months. Over 31% took 1 to 2 years to complete. 47% took between 2 and S years to
complete and 6 of the complaints - over 10% - took in excess of 5 years. Of the 6 complaints that
were completed relatively quickly, between 6 months to a year, the majority of these - 5 - were not
upheld.

A timescale of years rather than months to resolve a serious dispute can cause further damage to
businesses that are usually already financially distressed as a consequence of events that caused the



dispute and often remain in a compromised relationship with the financial firm with which they are
in dispute. The time taken for FOS to reach a final decision on a case is of critical importance where
the business remains dissatisfied with their FOS outcome as the legal limitation period in their case,
and thus their ability to institute any legal action, may expire while waiting for that decision.

However, it is also important that the speed of dispatching a complaint is not prioritised at the
expense of reasonable decision making. This is a real danger in view of the following further major
issues we have identified, some of which were also highlighted in the recent Channe! 4 Dispatches
undercover investigation into the FOS:

» Variability in quality and knowledge and experience of FOS personnel and a clear lack of
certain expertise and specific technical skills, for instance with respect to matters of
business, sales of complex financial instruments and the specialist assessment of
consequential loss claims—in particular those of a very complex nature that require the skills
of a forensic account or other expert witnesses.

s Insufficient power to order disclosure of al! of the relevant information and evidence that
may be necessary for the decision maker to have a true picture of all of the issues (where
the individual adjudicator or ombudsman has sufficient knowledge to know what type of
evidence to request from a financial firm).

» Adjudicators and ombudsman not always sharing with complainants and their advisers all of
the information that is used when making their decisions. -

e A reluctance to challenge or even examine “commercial decisions” of a financial firm, relying
heavily on the discretion of that firm, even where a complainant alleges that a particular
decision was unreasonable and/or resulted in damage or loss to a business.

The process is heavily reliant both on the complainant to effectively articulate the issues involved
{which may not necessarily be well understood at the outset) and on the firm to act in good faith
and release all relevant evidence (and not just that which is favourable to it} Consequently
adjudicators and ombudsmen must often make decisions in circumstances where there is no
guarantee that both sides, and the FOS itself, have equal and full disclosure of evidence and
sufficient understanding of all of the important issues.

One of the expert witnesses in our joint inquiry commented that in his belief complainants who use
advisors “tend to get better results with FOS because they’re able to educate the adjudicators”.

The APPG has a very legitimate concern that where unadvised, unsophisticated customers who are
unsure of all of the key issues of their case or which pieces of evidence they need to demonstrate
what went wrong, are having to rely on equally unapprised and underpowered FOS personnel to
resolve their dispute against a very well-informed and well-resourced multi-national giant, replete
with dedicated in-house and outsourced legal teams, dealing with hundreds or thousands of similar
cases, there is a clear likelihood that the chances of a fair and reasonable outcome in all of the
circumstances of the case may be severely diminished.

The disparity of resources and asymmetry of information between complainants and large financial
firms and also between FOS and the financial firms serves to further accentuate the imbalance of



power between these firms and customers who make complaints about them. For instance, some
large financial firms regularly use lawyers and/or dedicated FOS liaison staff to closely scrutinise FOS
decisions and subject FOS adjudicators and ombudsman to technical and legalistic arguments to try
to persuade them to alter any decision that is perceived by the firm to be too much in the
complainant’s favour. This behaviour can be backed up by the realistic threat of legal action from
financial firms as Judicial Review may be perceived as a cost effective use of a financial firm’s
resources if it results in substantial savings in the payment of redress for a whole tranche of cases.
And just as they do in litigation, financial firms can use their superior resources to settle on
confidential terms with a particular complainant to pre-empt the issuing {and publishing) of any fina!
decision that they suspect wili not be helpful to them.

Where the issues we highlight above may give rise to unpredictability and a lack of consistency in
outcomes, as we believe they frequently do, there is a clear danger that if poor behaviour can go
unchallenged by FOS, then such behaviour may in fact be validated by the status that FOS decisions
hold within the regulatory framework.

We therefore feel that what is required from both the FCA and FOS is a candid and clear
acknowledgement of the serious limitations of FOS for the resolution of complex, high-value
disputes. Either there must be acceptance that FOS is not the right mechanism for the resolution of
such disputes or that what is required is radical change to some of FOS’s processes and personnel if
itis to be able to realistically cope even with the majority of the business disputes that it is currently
presented with, let alone attempt to handle additional disputes from larger businesses that could be
of higher value, more complex and where many more jobs and livelihoods are potentially at stake.

Questions

Q1: Do you agree with our proposed changes to the definition of an eligible complainant? Are the
proposed size thresholds broadly correct or would different thresholds or criteria be more
appropriate? and

Q2: Do you agree that all 3 tests {employees, turnover and balance sheet) would need to be met for
the Ombudsman to consider an SME a small business?

The APPG is quite clear that the FOS in its current form is not a suitable body for the resolution of
the kind of complex, high-value financial disputes that can arise between businesses of all shapes
and sizes and large financial firms. {We refer to all of our comments above).

We would be cautious of any extension of the eligibility of FOS if the increased access to it were to
lead to longer delays in the resolution of complex and high-value disputes and/or further
inconsistency of results and hence potentially the proliferation of incorrect or otherwise
unreasonable decisions together with the resultant negative effect this could have on future
conduct. We also have concerns should the envisaged extension of the scope of FOS act as a
break in progress on the introduction of a more suitable dispute resolution forum, or prejudice or
interfere in any way in any business consumer’s ability to take their dispute to any alternative
dispute resolution mechanism in future.



That said, the status of ‘eligible complainant’ brings with it a key benefit or right that should be
common to all consumers of every financial product or service, whether or not they fall within the
regulatory perimeter. That is the right to complain to a supplier of financial services in the
knowledge that the financial firm is obliged to investigate and respond to all such complaints and
report on them to the regulator. Were the FCA to then start to compile meaningful data on all
complaints made to all regulated firms and analyse it in a useful way, it would stand a good
chance of detecting patterns of poor behaviour at a much earlier stage than it is currently in a
position to do, and potentially prevent a great deal of damage to consumers.

Q3: Do you agree with our proposal to make guarantors eligible complainants?

Yes

04: Do you agree that the changes introducing small businesses as eligible complainants should
come into effect on 1 December 2018 and that they should apply only to complaints made to a firm
regarding acts or omissions of the firm which occur from 1 December 2018? If not, what transitional
period do you consider appropriate? and

Q5: Do you agree that the changes introducing guarantors as eligible complainants should come into
effect on 1 December 2018 and that they should apply only to complaints made to a firm regarding
guarantees or security given on or after 1 December 20187

We see no reason why any changes should apply only to acts and omissions of a financial firm that
occur after the date that the changes come into effect. Any newly eligible complainants should be
able to complain about earlier issues to the same extent that existing eligible complainants are
able to do so.

Q6: Do you agree with our cost benefit analysis? Are there other costs or benefits we ought to have
considered?

It is the considered view of the APPG that the amount of redress that ought to be due to
businesses as a consequence of mis-selling and other misconduct towards them of financial firms
and their associates is of a magnitude far in excess of the FCA's estimates.

The costs and benefits of any new dispute resolution mechanism that we put forward will be
offset against the costs to financial firms and the regulator of the provision of mass redress
schemes, including the IRHP review and the RBS GRG refund and complaints scheme, the
estimated cost of relevant legal actions to all parties concerned and the full cost of the detriment
to private businesses of not having financial disputes satisfactorily resolved within a reasonable
timescale.



Q7: Do you have any views on how access to redress might be improved for SMEs without the need
for changes to legislation, including but not limited to the areas where we have powers to make
changes?

Itis our contention that we must not shy away from making changes to legislation and/or
regulatory rules where these are found to be necessary to improve or even initiate access to
justice for businesses. For instance there will certainly need to be reform of current insolvency
law to prevent insolvency being used as a refuge for misconduct by financial firms. The APPG also
believes it is necessary consider the options to introduce a Duty of Care and a requirement to act
in Good Faith into all financial services supplier and consumer relationships.

Q8: Without legislative change, do you think the Ombudsman might be an appropriate body to
consider a greater share of complex or higher value complaints from SMEs than is implied in our
proposals for consultation in Chapter 3? What changes would be needed to make this effective?
What risks might this introduce?

Substantial change is required to FOS for it to become an appropriate body to even satisfactorily
consider its current caseload of complex and high-value complaints from microbusinesses.

However, even with these changes, there will still be a large body of businesses that cannot be
served by the FOS, including those in insolvency. We therefore are very clear that the extension of
the FOS—even with a radical change in its resource and powers—is not sufficient to provide the
solution required by the business community.

We refer back to all of our previous comments.






From: FCA CP18/3 <no-reply@fcamail.org.uk>
Sent: 29 January 2018 18:03

TFo: cpl8-03

Subject: Online response form submission for CP18/3

Thank you for your submission. Your responses are given below:
Reference 290118655451
Q1: Do you agree with our proposed changes to the definition of an eligible complainant? Are the proposed size
thresholds broadly correct or would different thresholds or criteria be more appropriate? They seem broadly
acceptable except for the criteria relating to employees..
Q2: Do you agree that all 3 tests (employees, turnover and balance sheet) would need to be met for the
Ombudsman to consider an SME a small business?
The number of employees appears to be irrelevant to any question of the firm's capacity to sue their financial
services providers and actually just provides a greater burden.
Q3: Do you agree with our proposal to make guarantors eligible complainants?
Yes but the drafting needs tidying up. What you are trying to say is that guarantors of small business and

ersonal loans are included regardless of whether they are individuals or small businesses or if the complainant

small business or individual. I think that it's the latter but this must be a great deal clearer.
Q4: Do you agree that the changes introducing small businesses as eligible complainants should come into effect
on 1 December 2018 and that they should apply only to complaints made to a firm regarding acts or omissions of
the firm which occur from 1 December 20187 If not, what transitional period do you consider appropriate?
No. It is standard English legal practice that procedural changes relate to events before they were made. Here,
there is no reason why banks and insurers should escape FOS scrutiny for unfair or unreasonable behaviour prior
to December 2018.
Q5: Do you agree that the changes introducing guarantors as eligible complainants should come into effect on 1
December 2018 and that they should apply only to complaints made to a firm regarding guarantees or security
given on or after 1 December 2018? No. See 4.
Q6: Do you agree with our cost benefit analysis? Are there other costs or benefits we ought to have considered?
These calculations are pure guess work and of no value.
Q7: Do you have any views on how access to redress might be improved for SMEs without the need for changes
to legislation, including but not limited to the areas where we have powers to make changes?
Remove the exclusion for regulated firms which would allow such businesses to bring complaints to FOS about
their PI insurers. There has never been any justification for this exclusion and it causes huge hardship for small
ancial services intermediaries.

: Without legislative change, do you think the Ombudsman might be an appropriate body to consider a greater
share of complex or higher value complaints from SMEs than is implied in our proposals for consultation in
Chapter 3? What changes would be needed to make this effective? What risks might this introduce?

Yes. One could go a good deal higher. Ultimately, FOS or a division of it would make an ideal body to judge
such disputes and would be a good deal cheaper and more knowledgeable than retired High Court judges who
are often retired for a reason.

Is your response confidential? No

Your details

Company Adam Samuel
Name g

Position i
Address#
Postcod coliigiugs
Telephoncili BN

Email
In what capacity are you responding? as an individual
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Association of Accounting Technicians response to the
FCA consultation on SME access to the Financial
Ombudsman Service

1. Introduction

1.1.

1.2.

1.3
1.4.

1.5.

The Association of Accounting Technicians (AAT) is pleased to have the opportunity to
respond to the consultation paper on SME access to the Financial Ombudsman Service,
published on 21 January 2018

AAT is submitting this response on behalf of our membership and for the wider public benefit
of achieving sound and effective administration of taxes.

AAT has added comment to add value or highliaht aspects that need to be considered further,

AAT has focussed on the operational elements of the proposals and has provided opinion on
the practicalities of implementing the measures outlined.

Furthermore, the comments reflect the potential impact that the proposed changes would
have on SMEs and micro-entities, many of which employ AAT members or would be
represented by AAT's 4,250 licensed accountants.

2. Executive summary

2.1,

2.2

2.3.

24,

2.5.

AAT supports the FCA's changes to the definition of complainants. This relaxation of
definitions is clearly in the best interests of justice and equality given it will extend eligibility to
a substantially larger pool of SMEs

The proposals in this consultation could all be made more speedily. Given there is no
suggestion of a new redress system, this is simply changing eligibility criteria, it seems unjust

“to deny larger SMEs (who have between 10-50 employees) and guarantors, access to justice

for a further ten months.

The current award limit must be increased. For various reasons set out in 9.1.,9.2 and 9.3,
the current award limit of £150,000 should be increased to at least £250,000 as a matter of
urgency.

Awareness of the Financial Ombudsman Service (FOS) needs to be increased. More
should be done to promote awareness and understanding of the FCS by working with credible
third parties such as AAT, who have a substantial SME membership.

The risks of the FOS accepting more complex and high value cases are outweighed by
the benefits, There are limited risks to taking on more high value and complex cases whilst
the benefits of providing access to justice to a group who would previously struggle to gain
redress are significant.

3. AAT response to the consultation paper

Q1. Do you agree with our proposed changes to the definition of an eligible complainant? Are

the proposed size thresholds broadly correct or would different thresholds or criteria be more
appropriate?

4.1.

AAT agrees with the definition of an eligible complainant and the proposed size thresholds
appear sensible. AAT agrees that larger SMEs are likely to have, the bargaining power and
organisational resources and understanding of financial services to protect their interests in
disputes with firms. We therefore believe the courts remain the most appropriate place for
larger SMEs to resolve financial services disputes.

O



5. Q2: Do you agree that all 3 tests (employees, turnover and balance sheet) would need to be met
for the Ombudsman to consider an SME a small business?

5.1. Each of the three tests are acceptable and have clearly been derived from informed research.
However, AAT believes that requiring all three tests to be met is unnecessarily restrictive and
that meeting any one of the three tests independently would be a fairer measure.

5.2. A lower threshold will also enable a greater number of SMEs to qualify for assistance and
ultimately this should be the aim of changes to eligibility — to make access to justice more
widely available,

6. Q3: Do you agree with our proposal to make guarantors eligible complainants?

6.1. Making guarantors eligible complainants appears to be a sensible means of enabling those
who may have given a perscnal guarantee or security a means of seeking redress where they
would otherwise struggle to do so. As a result, AAT agrees with this proposal.

7. Q4: Do you agree that the changes introducing small businesses as eligible complainants
should come into effect on 1 December 2018 and that they should apply only to complaints
made to a firm regarding acts or omissions of the firm which occur from 1 December 20187 If
not, what transitional period do you consider appropriate?

7.1. AAT notes that changes to staffing levels and other resources may be an issue for the FOS
but that these should not be significant given there is no suggestion of a new redress system,
the proposed changes are simply changing eligibility criteria. It therefore seems unjust to deny
larger SMEs (who have between 10-50 employees) access to justice for a further ten months.

7.2. Similarly, some may argue that there is a need for an effective communications campaign in
advance of these changes hut a few months is unlikely to make much difference and the
message, “we can help now” rather than “we can help in six months’ time" is a more effective
message to deliver.

7.3 The quicker these changes are made; the more SMEs can be helped.

8. QS: Do you agree that the changes introducing guarantors as eligible complainants should
come into effect on 1 December 2018 and that they should apply only to complaints made to a
firm regarding guarantees or security given on or after 1 December 20187

8.1. As this is a new category of complainant there may be some justification for delaying until 1
December 2018 but given the numbers are likely to be small (dozens rather than thousands or
even hundreds), this seems unnecessary.

8.2. As with the timetable for the changes for small businesses, AAT believes these should be
introduced more speedily.

8.3. Whatever date is finally agreed upon, clearly it makes sense for the eligibility date, for both
newly eligible SMEs and for guarantors, to be the same.

9. Q6: Do you agree with our cost benefit analysis? Are there other costs or benefits we ought to
have considered?

9.1. AAT is broadly satisfied with the cost benefit analysis undertaken. However, the current award
limit of £150,000 is not sufficient and there are a number of factors that the FCA does not
appear to have adequately taken into account in deciding to keep the existing limit in place.

9.2, Most notably there is no recognition that whilst the limit has not increased in six years, if it had
done so in line with inflation, it would now stand at approximately £175,000.



9.3.

Furthermore, the FCA's own analysis suggests that around a fifth of all SME disputes are
already above the current award limit.? It is likely that [arger small companies will have larger
sums of money at stake and it would therefore seem reasonable that when the FCA permits
larger SMEs to make a claim it also increases the award limit to at least £250,0Q0. This would
not only take account of the inflationary rises that have not been delivered but by the FCA's
own calculations that a limit of £250,000 would open the redress system up to an additional
7% of SMEs?,

10. Q7: Do you have any views on how access to redress might be improved for SMEs without the
need for changes to legislation, including but not limited to the areas where we have powers to
make changes?

10.1.

10.2.

10.3.

10.4.

10.5.

10.6.

As FCA SME Complaints Survey data indicates less than 5% of all SME financial complaints
are referred to the Ombudsman, there is clearly much more to be done in terms of raising the
profile of FOS and awareness among eligible firms.

Raising SME awareness of the existence of FOS, how and why it operates and its eligibility
criteria would therefore seem like a good starting point.

With limited resources for advertising and marketing, working collaboratively with credible
third parties would seem like a good means of achieving this e.g. organisations such as the
Federation of Small Businesses, Institute of Directors and British Chambers of Commerce,
specialist bodies like AAT and high-profile individuals like the Small Business Minister,
Shadow Minister and as his own profile grows, the Small Business Commissioner.

60% of AAT’s 140,000 members work for or run their own SME, in addition AAT's 4,250
licensed accountants provide business and accountancy services to more than 400,000
British businesses, most of whom are SMEs and would fall into the below 50 employee’s
category. AAT would be happy to promote the FOS service to our membership and is
confident that other organisations would do likewise,

As stated at 5.1 above, with regard to eligibifity, requiring a simple test of either employee
numbers, turnover or balance sheet rather than all three combined would improve access to
redress.

Likewise, as stated at 9.1 above, increasing the current award limit to £250,000 would also
likely lead to improved access.

11. Q8: Without legislative change, do you think the Ombudsman might be an appropriate body to
consider a greater share of complex or higher value complaints from SMEs than is implied in our
proposals for consultation in Chapter 37 What changes would be needed to make this effective?
What risks might this introduce?

11.1.

11.2.

11.3.

11.4.

AAT notes the various calls for new, alternative SME dispute resolution from a range of
organisations such as the Treasury Select Committee and even the FCA itself. However, AAT
also notes that this is not within the powers of the FCA and therefore recognises the need for
this consultation.

AAT sees no problem in the Ombudsman dealing with *higher value” cases. indeed, AAT has
recommended an increase in the award limit to at least £250,000 (9.1. & 10.6) which would
require precisely this.

A more significant change relates to a desire to deal with “complex” cases. This would require
quite considerable reform given the history of dealing only with what could be described as
“vanilla”" cases.

That said, there is undoubtedly a need for this given SMEs face an uphill struggle to obtain
justice in relation to complex financial wrongdoing — as the RBS GRG? complainants would
testify.

! p22, Consultation on SME access to FOS, Jan. 2018: hitps:/iwww.fca org.uk/publication/consullation/cp18-03._pdf
% p24, Consullation on SME access to FOS, Jan, 2018: https /iwww fca.org, ul/publication/cansultation/cp 18-03.pdf
*RES & GRG complaints: http.//www.bbc.co. ukinews/business-42877472
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11.5. Firstly, the High Court deals only with the upper end of the spectrum, hearing complex cases
worth in excess of £50m and is therefore highly unlikely to be of much help to mast SMEs.

11.6. For those with claims that currently fall below this threshold but above the FOS threshald,
legal expenses can be an issue - in April 2015 court fees rose by up to 600%*.

11.7. Securing expert legal representation who can take on the banks, insurers and others in the
financial services sector is another significant challenge for SMEs. Many legal firms who could
help are engaged by large financial services firms through legal advice panels which mean
they cannot act for claimants. For example, in 2016 Barclays had a panel of 350 legal firms3.

11.8. Another benefit of the relatively speedy FOS, especially in complex cases, would be the
avoidance of large financial services firms repeated tactic of wearing down SMEs through
delay and cost accumulation.

11.9. It therefore seems obvious that the FOS system, which can help avoid unnecessary costs,
that is relatively speedy and would be open to a wider pool of complainants than was
previously the case would be welcome.

11.10.  The key challenge would be ensuring FOS has a large enough pool of staff who are
sufficiently experienced in complex areas e.g. financial benchmarks, debt securities,
derivatives etc. and this would probably be the most significant change required.

11.11.  Risks of undertaking more complex cases would be an increase in the time taken to resolve
complaints, the knock-on effect in terms of timeframes for those who have made more
straightforward complaints and the overall impact on service levels.

11.12.  Complex cases do not in themselves mean a longer dispute resolution process and providing
additional resources are provided, these risks can be mitigated. Furthermore, those dealing
with more straightforward cases are unlikely to be those who are dealing with highly complex
issues so again, this is a further mitigation. Finally, complex cases will always remain a very
small minority of the FOS caseload and as such the effects on the rest of the organisation are
likely to be negligible.

11.13.  In summary, it would appear that the risks are far outweighed by the benefits.
8. About AAT

8.2. AAT is a professional accountancy body with approximately 50,000 full and fellow members and
over 90,000 student and affiliate members worldwide, OFf the full and fellow members, there are
more than 4,250 licensed accountants who provide accountancy and taxation services to over
400,000 British businesses.

8.3. AAT is a registered charity whose objectives are to advance public education and promote the
study of the practice, theory and techniques of accountancy and the prevention of crime and
promotion of the sound administration of the law.

9. Further information

If you have any queries, require any further information or would like to discuss any of the above points
in more detail, please contactht;
E-mail- QA Telephone: g Twitter: QR

Association of Accounting Technicians, 140 Aldersgate Street, London, EC1A 4HY

4 600% increase in court fees:
https:/iwww.theguardian.com/law/2015/mar/04/peers-vote-enhanced-courl-fees-access-justice
5 Barclays legal panel of 350 firms:

hitps:/iwww lawgazetle.co.uk/praclice/barclays-hacks-back-legal-panel/5056134 article
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From:

Sent: 21 March 2018 17:42
To: cpl8-03

Cc:

Subject: Consultation Feedback
Dear James

Please find below comments from (NN < Association of Alternative Business Finance on
the proposed new rules to allow more small and medium-sized enterprises (SMEs) to refer disputes to the
Financial Ombudsman Service

If you require any clarification or further feedback please contact (R ::
L

Feedback on proposed new rules to allow more small and medium-sized enterprises (SMEs) to refer
disputes to the Financial Ombudsman Service.

%e Association of Alternative Business Finance (AABF) welcomes initiatives that are designed to improve
fairness and transparency. We have read with great interest the FCA's plans to give more SMEs access to the
Financial Ombudsman Service (FOS) but have a number of reservations.

Before outlining these it is worth recapping that the AABF was launched in February 2017 and the commitments
that underpin our four key Operating Principles (Transparency, Security, Fairness and Responsibility) were
designed to ensure members agreed to adhere to the highest possible industry standards. Not surprisingly these
drew heavily on the established British Bankers Association Lending Code that was current at that time.

For example, and relevant to the current proposal,

TRANSPARENCY
Qamp]e commitment:
Each Members website or other publicly available information must include:
(a) details of its complaints procedure;
(b) details of the senior management team (if appropriate);
(c) the legal form of the business, location of its head office and date of incorporation
RESPONSIBILITY

Example commitment:

Adhere to the terms of the agreement with the customer; if any of the terms relevant to the funding agreement. o
are changed then notice must be given to the customer in compliance with the terms of the agreement in

question. 2 w3



Our main reservation concerns FOS being fit for purpose in terms of both resources and dedicated/trained staff _
that would fully understand the various forms of business finance now on offer to UK SMEs. 3]
This view has been formed based on the cxperiehcé of our current rﬁémbers.{"fhiﬁﬁ“?as reinforced after meeting
with key representatives from the All Party Parliamentary Group on Fair Business Banking and Finance who
share concerns about the level of resources and expertise within FOS and the added®train at this time of
extending the number of qualifying SMEs.

While drafting this response the Channel 4 Dispatches programme '"Who's Policing Your Bank?" was broadcast.
We understand that this type of programme sensationalises issues to attract.yiewers. However, what emerged

: POE LA PR, B
was a clear picture of an under resourced organisation with poorly frained stalf who didn't always understand
the products they were ruling on.

Thif$ at'odds with joﬁr"s"t'zi:tﬂc'%menf oﬁFPF'ai.ge 2742 regarding the 'purpose of the Ombudsman to provide qui?k‘»*am
informal redress'.

We believe the other options you identify on page 21, 4.8 - the APPG for Fair Business Banking and Finance's
development of a special, separate tribunal for SME disputes and UK Finance's independent review on SME
access to ADR should be factored into your thinking,

As we state above we fully support Faimess and Transparency and there are a range of other initiatives that
support this. For example we note your proposal to include Guarantors and we absolutely agree that all parties
should receive the same documentation that clearly outlines the financial arrangement that is being entered into.
Furthermore, legal advice should be taken before anything is signed so there can be no grounds for a claim of 'l
didn't fully understand the commitments [ was making'.

Our final comment is on the proposed fee per complaint charge and the danger of the law of unintended
consequences. This could lead to a situation where an SME feels they have nothing to lose by referring a
'complaint’ to the Ombudsman even though they have no evidence to support a case. This could create even more
work for FOS and the potential costs could be a barrier to entry for new alternative lenders,

We believe there would be merit in introducing an initial screening process that would quickly identify if a ClaiIO
was without merit and there would then be no need to levy a complaint charge against the finance provider.
Without this there could be the potential for the 'claims industry' to move its focus on to encouraging SMEs to
lodge complaints without any foundation.

We hope you find our views informative and we feel it is important that the views of the altermative lenders are
taken into consideration alongside those of 'traditional’ banks that rightly or wrongly have created the impression
that SMEs aren't being fairly dealt with.

Ends

ogauan
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ABI Response to FCA Consultation on SME access to the Financial Ombudsman
Service and Feedback to DP15/7: SMEs as Users of Financial Services

The ABI

The Association of British Insurers (ABI) is the voice of the UK's world leading insurance and
long-term savings industry. A productive, inclusive and thriving sector, we are an industry that
provides peace of mind to households and businesses across the UK and powers the growth
of local and regional economies by enabling trade, risk taking, investment and innovation.

General Comments

The ABI agrees with the broad rationale of the FCA proposal. However, we believe that
there are a number of potential operational challenges that accompany the implementation
of the expansion of FOS competencies, under its current operational model. These reflect a
likely increase in complexity of the claims the FOS will be addressing under the new
eligibility criteria. We are of the view that the claims originating from such businesses may
be of a higher average value and are likely to involve cases of increased complexity. In
preparing for these changes, firms will also incur costs that are not reflected in the business
case and will require longer than 6 months to implement them.

Within this context, we also believe that the £150,000 award limit which is currently in place
(and increased from £100,000 only relatively recently) remains appropriate and should not
change. Changing the award timit to £600,000 would be a transformational development that
requires detailed analysis of the harm it is intended to address, as well as the implications
and unintended consequences it would create. As a minimum it would create an inevitable
increase in complexity, due to higher value complaints and would fundamentally change the
skill set required by FOS personnel. We are of the view that for many higher value cases,
legal redress remains the most appropriate mechanism.

Responses to the Consultation questions

1. Do you agree with our proposed changes to the definition of an eligible
complainant? Are the proposed size thresholds broadly correct or would
different thresholds or criteria be more appropriate?

In the general insurance market, self-employed professionals and microbusinesses usually
purchase products with fixed cover limits, generating greater homogeneity of risk and allowing
a more standardised approach to be adopted when dealing with claims. For larger businesses,
insurance requirements become more complex and are often purchased on an advised basis,
involving third parties. In addition, SMEs with the same number of employees and comparable



turnover levels may have significantly different insurance requirements based on the nature
of their work. Therefore, a standardised approach is not always appropriate.

The complaints originating from these businesses are likely to be of higher complexity,
involving niche claims that should be tackled with adequate expertise. These claims are also
likely to be of higher value and should ideally be accompanied by a detailed analysis of the
claim, information which only an expert in the area can provide. We therefore believe that the
FOS may need specialist resources and skills to be able to analyse these. It is also of concern
that, for potentially more complex cases, the current operational model of the FOS lacks a
legal standpoint and an appeals process.

2. Do you agree that all 3 tests (employees, turnover and balance sheet) would
need to be met for the Ombudsman to consider an SME a small business?

We think that all three tests should be met, for the Ombudsman to consider an SME a small
business. As these businesses tend to have more complex business models, a common set
of eligibility criteria should be met. It is however to be stressed that the fact that these tests
would be met does not necessarily indicate comparability of these businesses.

3. Do you agree with our proposal to make guarantors eligible complainants?

We have no comment on this question.

4. Do you agree that the changes introducing small businesses as eligible
complainants should come into effect on 1 December 2018 and that they
should apply only to complaints made to a firm regarding acts or omissions of
the firm which occur from 1 December 20187 If not, what transitional period do
you consider appropriate?

We do not believe that this transitional period is appropriate for any changes to be
implemented. Insurance companies need at least a period of 12 months to install relevant IT

systems and identify businesses that could be eligible complainants under.the new rules. In

addition, firms would potentially need to undertake internal training for staff, to provide the C)
skills to deal with in-house complaints and FOS outcomes, which is like to increase cost for

firms.

Although we broadly agree with the principle of the new rules, as we are of the view that there
is a need for the establishment of an alternative dispute resolution mechanism for SMEs, we
currently believe that the timing these have been suggested Is not ideal for the FOS. Given
the recent publicity regarding the FOS, as well as the ongoing enquiry committees of the
Treasury and BEIS, we believe that any changes to the current regime should only be made
after the independent review on FOS has been finalised. This would avoid further challenges
for the FOS at a time when it is already reviewing its business processes and operational
model.

IABI



5. Do you agree that the changes introducing guarantors as eligible complainants
should come into effect on 1 December 2018 and that they should apply only to
complainants made to a firm regarding guarantees or security given on or after
1 December 20187

We have no comment on this question.

6. Do you agree with our cost benefit analysis? Are there other costs or benefits
we ought to have considered?

We believe that the cost benefit analysis underestimates the correlation between the new
eligibility criteria and the complexity of the cases potentially to be filed to the FOS. It also
underestimates the consequences this extension will have to the operational model of the
FOS. As mentioned, we believe that in order for the FOS to be able to address these new
kinds of complaints, additional resources and internal training will be needed. As the cost
benefit analysis stresses, in paragraph 53, the FOS "has experience of dealing with
complex complaints including those involving micro-enterprise complaints about IRHPs,
commercial lending and commercial insurance”. Therefore, suggests that the current
experience of FOS lies within the micro-enterprise scope of complaints. One we believe
is considerably different to that of SMEs.

As mentioned previously, in question number 4 on implementation timing, firms will need
to undertake preparation measures in light of these changes. Business will have to work
on identifying eligible complainants, possibly develop new [T systems, as well as
undertake internal training. We therefore believe that the cost benefit analysis omits to
factor in the costs this will incur for the insurance industry.

We also find that the method of calculation of the number of complaints from newly eligible
SMEs {representing an increase of 0.1% to 0.3%) is not clearly stated. Additionally, the
cost benefit analysis lacks evidence and data supporting the proposal of for an increase
in award limits from £150,000 to £600,000.

7. Do you have any views on how access to redress might be improved for SMEs
without the need for changes to legislation, including but not limited to the
areas where we have powers to make changes?

In our view, there are a number of alternative options, which we find adequate to the
circumstances, namely the potential complexity of claims originating from SMEs. The first
option is in line with the broader proposal of the FCA to expand FOS services. We believe that
if the FOS were to recruit adequate resources, especially in terms of expertise, the successful
and timely resolution of disputes would be more likely. However, this would therefore lead to
further expenses for the FOS and a likely increase in its fee. This could only be justified if it
was proportionate to any benefits.

IABI



A second option would be the creation of a body similar to the FOS altemnative dispute
resolution, focusing on SMEs rather than individuals. The establishment of a tribunal, an
option that is currently being explored by Parliament and has been supported by FCA CEO
Andrew Bailey, would give SMEs access to swift, inexpensive and tailored dispute resolution.
Recently, the Australian Parliament voted in favour of a similar body, the Australian Financial
Complaints Authority, a not-for-profit company limited by guarantee and funded by member
contributions.

8. Without legislative change, do you think the Ombudsman might be an
appropriate body to consider a greater share of complex or higher value
complaints from SMEs than is implied in our proposals for consultation in
Chapter 3? What changes would be needed make this effective? What risks
might this introduce?

The ABI believes that the FOS could become an appropriate body to consider complaints of
higher complexity and value claims, if additional resources of adequate expertise were
recruited. We believe that for these cases, an operational model with a legal standpoint and
appeal process would be more appropriate. Alternatively, the FOS would need to undertake
training for staff, to provide the skills to deal with the potential increased complexity of those
claims. Both solutions would potentially result in an increase of FOS spending and budget
changes would need to be made.

We believe that changing award limits from £150,000, which is the current FOS limit, to
£600,000 is a vast increase in award limits. Such change would increase the value of
complaints, thus increasing their complexity. In addition, we have identified a risk that with the
proposed change, businesses are more likely to file complaints to the FOS, in search of
compensation. Given the current operational model of the FOS, and without taking into
consideration any potential changes in the way the FOS operates, such increase is unsuitable.
We therefore believe that the current £150,000 limit remains appropriate. The ABI
understands that the suggestion of a £600,000 limit stems from very limited data available on
SME complaints. A more extensive collection and assessment of data from businesses may
be needed, ahead of making any changes to award limits.

IABI
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Mortgage Intermediaries

Association of Mortgage Intermediaries’ response to FCA CP18/3:
Consultation on SME access to the Financial Ombudsman Service

This response is submitted on behalf of the Association of Mortgage intermediaries (AMI). AMI is the
trade association representing over 80% of UK mortgage intermediaries.

Intermediaries active in this market act on behalf of the consumer in selecting an appropriate lender
and product to meet the individual consumer’s mortgage requirements. Our members also provide
access to associated protection products.

Our members are authorised and regulated by the Financial Conduct Authority (FCA) to carry out
mortgage and insurance mediation activities. Firms range from sole traders through to national firms
and networks, with thousands of advisers.

Response

As the trade body representing intermediaries in the consumer mortgage market we are responding in
relation to their interests as providers of advice, not as trading entities who might wish to bring claims
against other firms. We do not consider this to be within our scope.

We are surprised that feedback to a discussion paper from November 2015 is only now being
communicated and without transparency behind the delay. We also have general concerns about the
consultative process and engagement with industry. Whilst our stance in the last two years may not
have changed, given that consultations are expected to be based on current industry opinion, we
question the method and appropriateness of using dated responses to form these proposals. There
doesn't appear to be an appreciation of the impact of these proposals nor a recognition of the
fundamental shift in the regulatory approach. We are disappointed that with such a widening of scope
since the initial discussion paper it has been considered as having limited impact, implied by the lack
of use of the FCA's “star process” applied to consultations.

Whilst this paper has been communicated as extending the scope of SME access to the
Ombudsman, we are disappointed that the equally significant proposal to extend complainants eligible
to claim from the Financial Services Compensation Scheme has been buried in the cost benefit
analysis (with draft rules lacking). We disagree with allowing these businesses to claim from FSCS
for the same reasons we have set out in this response.

AMI
Response to FCA CP18/3 SME access to the Financial Ombudsman Service 0418



Questions

Q1. Do you agree with our proposed changes to the definition of an eligible complainant? Are
the proposed size thresholds broadly correct or would different thresholds or criteria be more
appropriate?

We do not believe it is appropriate for the definition of eligible complainants to be extended to include
small businesses. The current micro-enterprise definition already covers most relevant firms. These
proposals eradicate the clear distinction between firms who are likely to suffer information asymmetry
and those who should be able to exercise reasonable commercial care or employ appropriate
professional assistance.

References to “consumers’ access to redress” are misused as the proposals relate to businesses.
The proposals fundamentally change the current regulatory approach to SMEs and consumers,
blurring the boundaries between the two. The paper refers to the FCA’'s objective to secure an
appropriate level of protection for consumers, but this has never been intended to include businesses.

Extending the definition so widely to give a significant number of businesses access to the same
redress provided to consumers should be considered outside of the FCA's remit. Whilst the FCA
believes it has identified “harm” for some small businesses, linking this to its legislative objectives is
tenuous with the regulator’s role misunderstood. The belief that it is the regulator's responsibility to
“reduce the harm to smaller business customers” by “improving outcomes for these customers” is
misguided.

We also consider that these proposals risk widening the role of the Ombudsman to a degree which is
inconsistent with their more general purpose. The complexity of the issues likely to be raised will be
inconsistent with the backgrounds, knowledge and training of the case handlers, adjudicators and
ombudsmen employed. This is likely to have further cost implications for their service which our
members do not feel able to support.

Q2: Do you agree that all 3 tests (employees, turnover and balance sheet) would need to be
met for the Ombudsman to consider an SME a small business?

We do not agree that businesses with an annual turnover of up to £6.5m, an annual balance of up to
£5m and with up to 50 employees should be classed as consumers. There is a significant gap
between these businesses and micro-enterprises who have a turnover or balance sheet of up to £2m
and up to 10 employees. We do not agree with the justifications that have been made that it is the
regulator's duty to treat small businesses in the same way as consumers.

No consideration has been given around potential issues with the legal profession, processes or
structure if a business of this size cannot access professional assistance. Instead an inappropriate
solution has been proposed, perhaps seen as an “easy option”, however the wider perspective of the
FCA and Ombudsman'’s roles has not been adequately considered and explained.

Q3: Do you agree with our proposal to make guarantors eligible complainants?

We consider the current regulatory approach to consumers to be appropriate. Those acting for
business or professional reasons should not be afforded the same protections as consumers. We do
not understand the regulatory u-turn nor why the FCA is going out of its way to protect individuals who
are not consumers but have given a guarantee or security for the liability of a business. We are
disappointed in the loss of regulatory focus.

AMI
Response to FCA CP18/3 SME access to the Financial Ombudsman Service 04/18
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Q4: Do you agree that the changes introducing small businesses as eligible complainants
should come into effect on 1 December 2018 and that they should apply only to complaints
made to a firm regarding acts or omissions of the firm which occur from 1 December 20187 If
not, what transitional period do you consider appropriate?

We do not agree that these changes are within the regulator's scope.

We always consider that any regulatory changes should only apply to matters going forward and not
back-dated.

Q5: Do you agree that the changes introducing guarantors as eligible complainants should
come into effect on 1 December 2018 and that they should apply only to complaints made to a
firm regarding guarantees or security given on or after 1 December 20187

We do not agree that these changes are within the regulator’s scope.

We always consider that any regulatory changes should only apply to matters going forward and not
back-dated.

Q6: Do you agree with our cost benefit analysis? Are there other costs or benefits we ought to
have considered?

As set out in our response to DP15/7, we do not support an increase of costs to all participants. This
would not be proportionate given that many firms, such as our members, primarily deal with
consumers and micro-enterprises. The cost benefit analysis states that the Ombudsman’s unit cost
for resolving a complaint exceeds the case fee therefore the difference would be covered by the levy,
which would increase up to £0.78m per year.

It is however not clear to which industry fee blocks this additional cost will be apportioned. The draft
rules also omit any detail on the funding. We are disappointed that incomplete proposals have been
put forward. Developing solutions in piecemeat is less than satisfactory as it is usually only with the
entire picture that solutions can be properly assessed and are workable and effective.

Q7: Do you have any views on how access to redress might be improved for SMEs without the
need for changes to legislation, including but not limited to the areas where we have powers
to make changes?

This has been covered elsewhere.

Q8: Without legislative change, do you think the Ombudsman might be an appropriate body to
consider a greater share of complex or higher value complaints from SMEs than is implied in
our proposals for consultation in Chapter 3? What changes would be needed to make this
effective? What risks might this introduce?

The Ombudsman was set up with a £100,000 limit, raised to £150,000 in 2012, to cater for cases that
could be dealt with speedily and by using dispute resolution techniques to gain agreement. It was
always considered that higher value disputes of those with complex arguments should still be the
subject of legal remedy. We therefore object to any increase in the current limit as we consider this
level to still be appropriate.

We also do not believe it is fair for different award limits to apply to different complainants; it adds too
much complexity to what should be a simple resolution. It also runs counter to the policy position
adopted by the FCA in the FSCS discussions on consistent compensation limits.

AMI
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From:

Sent: 23 April 2018 16:27

To: ¢pl8-03

Ce: UK Complianceq i i,

Subject: AXA UK Response to CP18/3 - Consultation on SME access to the Financial
Ombudsman Service

Categories: Purple Category, Green Category

Dear Sirs,

Please find below, the AXA UK Group response to your consultation paper CP18/3 — Consultation on SME access to
the Financial Ombudsman Service. We note that the closing date for this consultation was the 22™ April 2018 and
that this response arrives with you a day late. We would iike to apologise for the late submission and hope that you
are still able to take our feedback into consideration.

R S

Consultation Questions: pros ' o T,

Ql. Do you agree with the FCA’s proposed changes to the definition of an eligible complainant? Are the

proposed size thresholds broadly correct or would different thresholds or criteria be more appropriate?

Al, We agree that the proposed thresholds seem to align well with the targeted recipients of*additicieEEPs
rights, capturing the wide scope in size of SME’s but excluding larger organisations who:may reasdnably be
expected to seek formal legal advice and compensation through the courts. However, please refer to our
comments in response to question 2 in relation to the three tests.

Q2. Do you agree that all 3 tests (employees, turnover and balance sheet) would need to be met for the
Ombudsman to consider an SME a small business?

A2, Whilst we agree that the 3 tests all seem to be appropriate to define an SME and assess eligibility, we
suggest that the number of eligibility criteria should be reduced and the definition of a small business be
amended to the following:

Small Business (in DISP) an enterprise which:

(a) employs fewer than 50 persons;

(b) has a balance sheet total, or annual turnover of less than £5 million (or its
equivalent in any other currency); and

(c) is not a micro-enterprise.

Q3. Do you agree with our proposal to make guarantors eligible complainants?
A3. We have no comments to make with regards to guarantors’ eligibility.

Q4. Do you agree that the changes introducing small businesses as eligible complainants should come into
effect on 1* December 2018 and they should apply only to complaints made to a firm regarding acts or
omissions of the firm which occur from 1* December 2018? If not, what transitional period do you
consider appropriate?

A4, We do have concerns with the proposed timeframe of 1* December 2018. We believe firms should be given

a twelve-month transition period from the effective date of change, so that policy documentation can be updated to

reflect the additional FOS access rights afforded to SME's.

Q5. Do you agree that the changes introducing guarantors as eligible complainants should come into effect on
1* December 2018 and that they should apply only to complaints made to a firm regarding guarantees or security
given on or after 1* December 2018?

AS. We have no comments to make with regards to guarantors’ eligibility.
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Q6. Do you agree with our cost benefit analysis? Are there other costs or benefits we ought to have -3~y
considered?
AB. We have no comments regarding the cost/benefit.analysis» e

Q7. Do you have any views on how access to redress might be improved for SMEs without the need for
changes to legislation, including but not limited to the areas'whege the FCA have powers to make changes?

A7. No, we welcome the proposals set out in this consultation paper which we believe adequately address the
disparity for SME’s when seeking redress for a complaint and agree with the rationale set out in this paper by the
FCA, for not changing the level of redress available.

Qs. Without legislative change, do you think the Ombudsman might be an appropriate body to consider a
greater share of complex or higher value complaints from SMEs than is implied in our proposals for
consultation in Chapter 3?7 What changes would be needed to make this effective? What risks might this
introduce?

A8, Please refer to our response to question 7.

Kind regards

e

Group Compliance
AXA UK
5 Old Broad Street, London, EC2ZN 1AD

Mob: D
Email: .

This email originates from AXA Technology Services UK Limited (reg. no. 1854856) which has its
registered office at 5 Old Broad Street, London EC2N 1AD, England.

This message and any files transmitted with it are confidential and intended solely for the individual or
entity to whom they are addressed. If you have received this in error, you should not disseminate or copy
this email. Please notify the sender immediately and delete this email from your system.

Please also note that any opinions presented in this email are solely those of the author and do not
necessarily represent those of The AXA UK Pic Group.

Email transmission cannot be guaranteed to be secure, or error free as information could be intercepted,
corrupted, lost, destroyed, late in arriving or incomplete as a result of the transmission process. The sender
therefore does not accept liability for any errors or omissions in the contents of this message which arise as
a result of email transmission.

Finally, the recipient should check this email and any attachments for viruses. The AXA UK Plc Group
accept no liability for any damage caused by any virus transmitted by this email.
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From:

Sent: 22 January 2018 18:48

To: ¢pl8-03

Subject: Response to Consultation document
Dear Sirs

Having read the consultation document, and experienced an issue with a bank as an SME, a crucial area of
concern is that of notification.

A product provider should in my view be required to advise customers when the specific product is not
regulated.

A provider should be required to advise small business consumers that they will not benefit from the
Financial Ombudsman’s Service, when this is the case.

In my experience providers correspond with consumers indicating that the provider is Requlated, this is
Orossly mis leading, when the product being sold is not regulated.

Consumer facing individuals, operating ostensibly for a Regulated firm, selling unregulated products need
to make this clear to SME’s, and be conversant with the complaints process.

Your sincerely

Former SME client with bank






SME access to the Financial Ombudsman Service

Consultation Paper CP 18/3

We respond as follows with regard to the above Consultation Paper with these
comments pertaining 1l our particular sector

Q1: Do you agree with our proposed changes to the definition of an eligible
complainant? Are the proposed size thresholds broadly correct or would different
thresholds or criteria be more appropriate?

No.

With reference to our sector, the insurance market is still bedding down following the
infroduction of the processes and remedies applicable following implementation of
the Insurance Act.

Whilst it is recognised that the Financial Ombudsman Service (FOS) has the right fo
make a fair judgement it must still be bound by Court decisions as precedents for a
variety of situations.

In the absence of Court decisions as regards cases brought under the new regime
there are no precedents to refer to and it will probably be some time before there
are any Court decisions. It would not be equitable for the FOS to make decisions
based on the new legal regime in advance of Court decisions.

Whilst it is occepted that the distinction between a personal lines client and a micro
business can be small the insurance needs of a £4.5 million turnover business will be
more complex and sophisticated.

As such, we feel it is premature to extend the scope of FOS involvement by altering
the basis of eligible complainants.

Do you have access to data as to unsatisfactory outcomes in the general insurance

sector following infroduction of the insurance Act to warrant such extension of
scope ¢

Q2: Do you agree that all 3 tests (employees, turnover and balance sheef) would
need to be met for the Ombudsman to consider an SME a small business?

See answer to Q1.

Q3: Do you agree with our proposal to make guarantors eligible complainanis?
No cormment.

Q4: Do you agree that the changes introducing small businesses as eligible
complainants should come into effect on 1 December 2018 and that they should



apply only to complaints made to a firm regarding acts or omissions of the firm
which occur from 1 December 20187
If not, what transitional period do you consider appropriate?

See answer to Q1

Q5: Do you agree that the changes introducing guarantors as eligible complainants
should come into effect on 1 December 2018 and that they should apply only to
complaints made to a firm regarding guarantees or security given on or after 1
December 2018?

No comment,

Qé: Do you agree with our cost benefit analysis? Are there other costs or benefits we
ought to have considered?

No comment.

Q7: Do you have any views on how access fo redress might be improved for SMEs
without the need for changes to legislation, including but not limited to the areas
where we have powers fo make changes?

No comment.

Q8: Without legislative change, do you think the Ombudsman might be an
appropriate body to consider a greater share of complex or higher value
complaints from SMEs than Is implied in our proposals for consultation in Chapter 37
What changes would be needed to make this effective? What risks might this
introduce?

No.

Where complex disputes arise, extensive technical knowledge is required and that
would necessitate the FOS having staff with such extended technical knowledge
and how that knowledge is applied to real life situations.

There is an extensive range of general insurance policies on the market and this
range is constantly being expanded due to emerging risks and innovation. The FOS
would have to keep abreast of such developments and the scope of insurance
cover provided - given that market forces and competition lead to variations in the
scope of policy covers.

We feel resolution of complex disputes is a matter best suited to the Courts.

O
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Mr J Tallack

Financial Conduct Authority
25 The North Colonnade
Canary Wharf

London

E14 5HS

Dear Mr Tallack

Consultation — CP18/3 - Consultation on SME access to the Financial Ombudsman Service and Feedback
to DP15/7: SMEs as Users of Financial Services

BIBA welcomes the apportunity to respond to this consultation paper.

The British Insurance Brokers' Association (BIBA) is the UK's leading general insurance intermediary
organisation representing the interests of insurance brokers, intermediaries and their customers.

BIBA membership includes just under 2,000 regulated firms, who employ more than 100,000 staff. General
insurance brokers contribute 1% of GDP to the UK economy; they arrange 54% of all general insurance and
79% of all commercial insurance business. Insurance brokers put the client’s interests first; providing
advice, access to suitable insurance protection and risk management.

Within our Manifesto for 2018, BIBA called for a period of stability in the rate of regulatory change.

As a general observation, BIBA is alive to the potential impact of the Insurance Act 2015 on the number of
complaints raised by SME customers of insurance products.

As the Insurance Act (effective from 12 August 2016) introduced the requirement for a ‘fair presentation of
the risk’ and proportionate remedies in the event of innocent non-disclosure of material facts, or non-
compliance with warranties that had no impact on a loss, it is likely that the number of commercial
customers seeking resolution to a complaint via the courts will fall, so negating the need for these
proposals in our sector.

The following provides our specific feedback on the questions raised in the consultation paper.

British Insurance Brokers' Association | Members' line: 0344 77000 266 British insurance Brokers'

8" Fioor, John Stow House Association is a Limited Company

Find-A-Broker Service: 0370 950 1780

18 Bevis Marks Registered in England No. 1283232
London EC3A 7JB Facsimile: 020 7626 9676 Registered Office: John Stow
www.biba.org.uk Email; enquiries@biba.org.uk House 18 Bevis Marks London

EC3A 748










