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1 BACKGROUND 

1.1 The Consumer Panel and its objectives 
The Financial Services Consumer Panel (henceforth, ‘the Panel’) was established by 
the Financial Services Authority (FSA) in December 1998, to represent the interests 
of consumers in advising the FSA on its policy and practices, and in monitoring its 
effectiveness. Subsequently, the Financial Services and Markets Act 2000 made it a 
statutory requirement for the FSA to establish and maintain a Consumer Panel.  
The main purpose of the Panel is to provide advice to the FSA. Currently, one of the 
most significant issues being considered by the Panel is that of ‘transparency as a 
regulatory tool’. 
The Panel is of the opinion that transparency is a legitimate regulatory tool and, used 
effectively, can be a significant factor in improving compliance, without necessarily 
requiring the alternative of ‘expensive’ enforcement action. In addition, it is of the 
view that it can only help consumers better understand the work of the FSA and 
financial services firms better understand what is expected of them. Accordingly, the 
Panel thinks now is an appropriate time for the FSA to determine its policy on greater 
transparency. It has been encouraged in this by the findings of a recent Consumer 
Focus report, Rating Regulators, which concluded that the FSA ‘could make more 
use of transparency as a regulatory tool’.1 The FSA has been given statutory powers 
that allow it to publish specific information which will help it better achieve its 
objectives; the Panel believes it is legitimate for the FSA to do so, and to a greater 
degree than it does at present.2 
 
In order to develop the Panel’s position on transparency further, i.e. to support its 
goal of greater transparency, the Panel wished to explore the approach of the FSA’s 
equivalent regulators overseas and benchmark the FSA against them. 
Areas of particular interest to the Panel are: 

• The disclosure of complaints data about firms 
• The disclosure of information about firms entering enforcement 
• The equivalents, in other countries, of response rates on Freedom of 

Information 
• Transparency in the area of governance procedures, including publication of 

regulator board meeting minutes 
• The disclosure of complaints data about financial promotions 

 

                                                 
 
 
 
1 Rating Regulators by Consumer Focus (2009); p.9  
http://www.consumerfocus.org.uk/assets/1/files/2009/06/10708_CF_Rating_Regulators_web.
pdf 
2 The FSA is implementing a Code of Practice on Regulatory Transparency and has 
highlighted this as an area to which it is committed. Such commitment is not yet, necessarily, 
established international practice; for example, IOSCO (International Organisation of 
Securities Commissions) does not include ‘regulatory transparency’ in its thirty ‘objectives and 
principles of securities regulation’. 
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1.2 Research approach 

1.2.1 Research priorities 
The assignment was to be an initial investigation into the approach to transparency 
as a regulatory tool by the FSA and by financial regulators in other countries. 
Depending on the findings, the Panel would determine whether or not to commission 
further in-depth research, such as closer investigation of a particular approach or 
interviews with specific regulators  
The objectives of this initial investigation were to:  

• Summarise the approach taken by the FSA  
 

• Identify the approaches adopted by a selection of overseas financial services 
regulators  

 
• Summarise what appear to be areas of good practice, ideally distinguishing 

good and best practice  
 

• Benchmark the approach of the FSA against international approaches, with 
the focus on areas of good practice  

 
• Identify those areas where the FSA could be seen to be less, or more, 

transparent than its overseas equivalents and where its approach falls short 
of good practice, should that be the case  
 

Topics to be covered were: 
• Disclosure of firms’ complaints data 

Are firms in other countries required to report to the financial services 
regulator on the complaints they receive, and, if so, how often must 
they do so and with what level of detail? 
How often do regulators publish firms’ complaint data, and with what 
level of detail? 
Are complaints data aggregated? 
Are they at firm or at brand level? 
Are volumes of complaints categorised in other ways, such as by 
financial product or product group, by the nature of the complaint, by 
the type of customer, and by how the complaint has been handled? 
Is publication limited to firms receiving in excess of a specific number 
of complaints in a given reporting period? 
Are the performances of good firms, as well as of poorly performing 
ones, highlighted? 
Are comparative, or league, tables used? 

       What context, if any, for levels or types of complaints is provided? 
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• · Disclosure of enforcement procedures 

Is information made available about firms against whom complaints 
have been received or who are entering enforcement procedures? 
What are the legal or other factors supporting or militating against 
greater transparency in this area? 

• Freedom of Information requests, or their equivalents 
Response rates by the Regulators to such requests 
  Number of requests received 
  Number/ proportion acceded to 
  Number/proportion published  

• · Governance procedures 
How transparent are other Regulators regarding their own governance 
processes? 
Specifically, are Board minutes and/ or documents publically available 
and, if so, with what restrictions? 

• · Disclosure of financial promotions’ compliance 
What is the current approach? 
Is there a register of complaints about financial promotions or has this 
been considered? 

 

1.2.2 Selecting countries to review 
The Panel wished to explore the policies and behaviour of a wide-ranging 
sample of regulators from countries within and outside of the EU.  
The Panel provided initial suggestions on countries to cover but asked for any 
recommended changes. The Panel’s initial list of nine countries comprised US, 
Canada, Australia, New Zealand, Ireland, France, Germany, Sweden and Denmark. 
 
It was decided to cover seven countries. Of these, the US, Canada, Australia, 
France, Germany and Sweden were adopted from the Panel’s suggestions. Denmark 
was rejected as only limited information was available in English and New Zealand 
was excluded as preliminary investigation revealed little engagement with 
transparency as a regulatory tool. The additional country selected was Japan which, 
on initial investigation, was found to be engaged in an active policy of Better 
Regulation reform. 
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Consequently, the countries investigated were: 
 

• Australia 
• Canada 
• France 
• Germany 
• Japan 
• Sweden 
• United States 

 
It is important to bear in mind in interpreting the findings that this list does not 
represent an unbiased or ‘random’ selection of comparator countries against which to 
measure the FSA. They are countries who were believed to be able to offer 
interesting examples of ‘leading-edge’ behaviour on transparency.3 
 

1.2.3 Selecting organisations to review 
The primary focus of the report is on financial services sector regulators. However, 
for two reasons this has been extended in some of the countries also to review 
Ombudsmen and Self-Regulatory Organisations. Firstly, this is because regulatory 
structures vary by country such that some of the FSA’s functions or responsibilities 
are carried out by different types of organisation in other countries.4 Secondly, it was 
felt sensible to explore examples of transparency in the key topic areas of interest to 
the Panel regardless of whether they were being implemented by a regulator. 
 
The full list of organisations reviewed is provided at Appendix A. 

                                                 
 
 
 
3 Nor, however, is it the case that these are certainly the countries showing the greatest 
commitment to transparency since it was not practical, or cost-effective, to undertake a 
structured screening process. 
 
4 A brief summary of the different regulatory landscapes in each country is provided in section 
1.3 following. 
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1.3 Variations in the regulatory landscape between countries 
The countries reviewed cover between them a number of different regulatory 
approaches, structures and landscapes; several are more fragmented and 
complicated than the UK’s single regulator approach. Each is summarised briefly in 
the following sections. 

1.3.1 Australia 
 Australia operates what is referred to as a ‘Twin Peaks’ model of financial regulation 
in which ‘prudential’ and ‘market’ regulation are separated. The key regulators are: 

 Australian Prudential Regulation Authority (APRA) 
 Australian Securities and Investments Commission (ASIC) 

 
APRA is responsible for the prudential regulation of any entity that needs to be 
prudentially regulated. It is more of a ‘behind the scenes’ regulator than ASIC and 
has a lower profile among consumers. 
ASIC is responsible for: 

 Market and disclosure regulation of any financial products being offered to 
Australian consumers 

 Regulating market integrity and consumer protection with the objectives of 
promoting market fairness and consumer confidence 

 
Other important players are the Financial Ombudsman Service (FOS) and the 
Credit Ombudsmen Service  Limited (COSL). As of October 2009 they are the 
only authorised External Dispute Resolution services in the financial services sector.  
 

1.3.2 Canada 
In Canada, the regulatory landscape is highly complex. Separate regulatory agencies 
regulate banking, insurance, securities and credit unions. Regulatory responsibility is 
also split between the national and provincial governments.  
Regulation of the banks is shared between the Office of the Superintendent of 
Financial Institutions (OSFI) and the Financial Consumer Agency of Canada 
(FCAC). They divide their regulatory responsibilities along the lines of prudential 
regulation (i.e., OSFI) and business conduct regulation (i.e., FCAC) 
Regulation of insurance companies is divided between the national and provincial 
governments. The vast majority of insurance companies in Canada are subject to 
regulation by the OSFI and, to a limited extent, the FCAC. While the provinces retain 
the authority to engage in prudential supervision of insurance companies operating 
within their borders, several provinces contract this function to the OSFI. However, 
business conduct regulation of all insurance companies in Canada, including those 
that are subject to prudential supervision by the federal agencies, is performed by the 
provincial governments. 
While regulation of banks and most prudential regulation of the insurance industry 
take place primarily at the national level, the provinces have the lead role in 
regulating the securities industry and credit unions. Credit unions and caisses 
populaires are incorporated under provincial law, and the provinces set the 
applicable regulation. Outside of Quebec, the national government does play a 
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limited role regulating the credit union industry as the Credit Union Central of Canada 
is chartered and regulated at the federal level.  
Securities regulation is entirely in the hands of the provinces. Each province 
maintains its own securities commission. Four of these provincial commissions — 
Alberta, British Columbia, Ontario and Quebec — participate in IOSCO and Canada 
is the only major country that is not represented in IOSCO by its national 
government. In order to promote coordination of regulation across borders, the 
provincial commissions have formed the Canadian Securities Administrators 
(CSA), consisting of the chairs of the thirteen provincial securities regulators. The 
CSA’s goal is to “harmonize and strengthen securities regulation in Canada through 
enhanced inter-provincial cooperation”.  
In addition to the provincial commissions, several self-regulating organisations 
(SROs) play an important role in the regulation of Canada’s securities markets. The 
most important of these are the Investment Industry Regulatory Organization of 
Canada (IIROC) and Mutual Fund Dealers Association (MFDA). IIROC regulates 
the conduct of all investment dealers in Canada and enforces the trading and market 
integrity rules for the major trading markets and platforms. MFDA, which commenced 
operation in 2001, regulates the sale of mutual funds in Canada.  
Finally, Canada also has a financial services ombudsman to handle individual 
consumer complaints and issues. In 2002, the investment industry and other firms 
under federal financial services laws joined the existing (founded in 1996) Canadian 
Banking Ombudsman to form the Ombudsman for Banking Services and 
Investments (OBSI). At the same time credit unions were also invited to join.  
 

1.3.3 France 
France has undertaken two recent reforms of its regulatory structures; in 2003 and 
2010.  
 
Under the 2003 structure, France operated a complex form of the “twin peaks” 
regulatory model for banking and securities, but a “functional” approach (i.e. a single 
regulator for a specific ‘product’ sector) for insurance, for which there is a separate 
regulator.  
 
Overall surveillance of the financial markets in which banks and investment firms 
operate was shared between the Authorité des Marchés Financières (AMF) and 
the Banque de France (BdF). More specifically, banking supervision was divided 
between three bodies, the Minister of the Economy (MoE), the Commission 
Bancaire (CB) and the Comité des Établissements de Crédit et des Entreprises 
d’Investissement (CECEI); the last two falling within the ambit of the BdF. Licensing 
of credit institutions was the responsibility of CECEI while the CB was responsible for 
the supervision of individual credit institutions, including banks, and of individual 
investment firms with regard to their financial condition, operating practices and 
compliance with rules and regulations.  
 
The AMF was also the sole agency responsible for asset management firms. For 
other investment firms, it shared responsibility for licensing with CECEI and for 
supervision with CB.  
 
The regulator for the insurance sector was the Autorité de Controle des 
Assurances et des Mutuelles (ACAM). 
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Early in 2010, the French regulatory structure was reformed. A new single regulator 
for the financial services and insurance industries was founded, the Autorité de 
contrôle prudentiel (ACP). This was the result of the merger of the existing 
regulators including CECEI, CB and ACAM.  The AMF, however, remained as a 
separate regulator. 
 
France also has a complex structure of self-regulatory organisations. These include 
Federation Bancaire Francaise (FBF) which is the banking self-regulatory 
organisation and, previously, Fédération Française des Sociétés d’Assurance 
(FFSA) and Groupement des Entreprises Mutuelles d’Assurance  (GEMA), both 
of which were insurance self-regulatory organisations before being absorbed in 2007 
into the Association Française des Assureurs. 
 

1.3.4 Germany 
Germany, like the UK, has a single financial regulator. The Bundesanstalt für 
Finanzdienstleistungsaufsicht (BaFin) was created in 2002 by the merger the 
Federal Banking Supervisory Office, the Federal Supervisory Office for Securities 
Trading, and the Federal Insurance Supervisory Office.  
Additionally, Germany has a number of Ombudsman services covering different 
segments of the financial services market. In the case of insurance undertakings, 
there is one ombudsman service for private health insurance as well as one 
ombudsman covering almost all other forms of private insurance. In the case of 
banks, there are a number of different ombudsmen, depending on the type of bank 
(e.g. public sector banks, co-operative banks, mortgage banks, building and loans 
associations, etc.) 
 

1.3.5 Japan 
Japan also has a single regulator, the Financial Services Agency (FSA) which is 
responsible for overseeing banking, securities and exchange, and insurance. 
Included within the FSA is the Securities and Exchange Surveillance Commission 
(SESC) which acts as a market watchdog independent from supervisory divisions of 
the FSA. 
Self-regulatory organisations play an important role in Japan, including by offering 
Ombudsmen services. Examples are the Japan Securities Dealers Association 
(JSDA) which operates in-house securities mediation and consultation centre and 
the Japan Securities Investment Advisers Association (JSIAA). 
 

1.3.6 Sweden 
Sweden has a single financial regulator. Finansinspektionen (FI) was established in 
1991 as an integrated regulator covering banking, securities and insurance through 
the merger of the former banking and insurance supervisory bodies. It is responsible 
for promoting stability and efficiency in the financial system as well as ensuring 
effective consumer protection. It authorises, supervises and monitors all companies 
operating in Swedish financial markets.  
In addition to the regulator there is a national Ombudsman service, Allmänna 
reklamationsnämnden (ARN), which has departments covering all consumer 
markets, including the financial services sector. Also involved is the Swedish 
Consumer Agency (Konsumentverket) which is the agency responsible for 
safeguarding consumer interests across all sectors. 
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1.3.7 United States 
The present US regulatory structure is highly fragmented and complex. It has been 
strongly criticised in the wake of recent financial crisis and is currently the subject of 
far-reaching reform proposals from the administration. 
The US Government Accountability Office recently summarised the regulatory 
landscape: ‘Today, responsibilities for overseeing the financial services industry are 
shared among almost a dozen federal banking, securities, futures, and other 
regulatory agencies, numerous self-regulatory organizations, and hundreds of state 
financial regulatory agencies’5  
A similar summary was provided in a report commissioned by the OECD: ‘The US 
has a highly fragmented regulatory structure, characterised by specialisation and 
competition between regulators. Insurance regulation operates at the state level; 
regulation of securities markets operates at the federal level with a significant 
involvement of self-regulatory organisations; and banking regulation operates at both 
state and federal level, with institutions having a choice as to who to be regulated 
by.’6 
Regulation of banking was summarised by GAO as follows ‘Insured depository 
institutions are overseen by five federal agencies—the Federal Deposit Insurance 
Corporation (FDIC), the Board of Governors of the Federal Reserve System 
(Federal Reserve), the Office of the Comptroller of the Currency (OCC), the 
Office of Thrift Supervision (OTS), and the National Credit Union Administration 
(NCUA)—and states supervise state-chartered depository and certain other 
institutions’.  
GAO noted In respect of securities markets and investments: ‘Securities activities 
and markets are overseen by the Securities and Exchange Commission (SEC) 
and state government entities, and private sector organizations performing self-
regulatory functions.  Commodity futures markets and activities are overseen by the 
Commodity Futures Trading Commission (CFTC) and also by industry self-
regulatory organizations’.  
The key SROs are the Financial Industry Regulatory Authority (FINRA), which 
was formed in 2007 through the merger of the National Association of Securities 
Dealers and the relevant regulation activities of the New York Stock Exchange, and 
the National Futures Association (NFA).  
In respect of insurance GAO recorded: ‘Insurance activities are primarily regulated at 
the state level with little federal involvement’.  
 
 
 

                                                 
 
 
 
5 Source: Financial Regulation: A Framework for Crafting and Assessing Proposals to 
Modernize the Outdated U.S. Financial Regulatory System  (GAO-09-216) at 
http://www.gao.gov/new.items/d09216.pdf 
6 Source: Black, J. and S. Jacobzone (2009), "Tools for Regulatory Quality and Financial 
Sector Regulation: A Cross-Country Perspective", OECD Working Papers on Public 
Governance, No. 16, OECD Publishing, © OECD. doi:10.1787/218772641848 
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Finally, GAO commented ‘Other federal regulators also play important roles in the 
financial regulatory system, such as the Federal Trade Commission (FTC), which 
acts as the primary federal agency responsible for enforcing compliance with federal 
consumer protection laws for financial institutions such as finance companies that are 
not overseen by another financial regulator’. 
The administration has put forward proposals which have resulted in a Bill being 
passed (December 2009) in the House although not yet in the Senate. The keystone 
of the reforms is the proposed creation of a new Consumer Financial Protection 
Agency (CFPA), intended to become a regulator covering nearly all consumer-
related financial products and with a sole focus on consumer protection. Among other 
things, this agency would assume the consumer protection authorities of the current 
banking regulators and would have broad jurisdiction and responsibility for protecting 
consumers of credit, savings, payment and other consumer financial products and 
services. However, it would not be a completely ‘one-stop shop’’ The SEC and CFTC 
would retain their consumer protection role in securities and derivatives markets and 
the FTC would also continue to have a role in consumer protection. Other new 
entities proposed are a National Bank Supervisor and an Office of National 
Insurance, both situated within the Department of Treasury. The Office of National 
Insurance would introduce federal-level regulation to the sector for the first time. It is 
also intended to introduce a new co-ordinating body, the Financial Services 
Oversight Council which would contain representatives of all the key agencies and 
regulators and would be responsible for ensuring efficient co-ordination and transfer 
of information. 
 

1.4 Caveat 
This review has covered five transparency ‘issues’ across seven countries and as 
approached by over forty organisations. In addition, the practices of the FSA have 
been summarised. Whilst searching has been conducted primarily in English 
documents and web-pages have also been reviewed in French, German, Japanese 
and Swedish.  
In order to undertake this work, which is intended as an initial exploration, within a 
realistic budget it was agreed that it would be conducted on a ‘best efforts’ basis 
within the time available. Consequently, it cannot be guaranteed that some examples 
of transparency among the organisations reviewed have not been missed.  
Further, it is emphasised that the report represents the author’s best endeavours to 
meet the Panel’s objectives and that any errors or omissions are the responsibility of 
the author and not the Panel. 
However, it is believed that the review provides a valid input to the Panel’s work 
since: 
• Although coverage may not be completely comprehensive a broad picture of 

how the FSA is performing relative to other regulators does emerge 
• The key  objective was to identify interesting examples, or lessons, from 

international experience which might inform future FSA policy, not to conduct a 
comprehensive audit per se of the activities of individual foreign regulators  

 

1.5 Reporting format 
This volume provides an executive summary of the research findings and then details 
the evidence collected on each of the five specific topics. It ends with a brief 
conclusion seeking to summarise the FSA’s position relative to international practice. 
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Appendix B contains examples of documents demonstrating particularly transparent 
approaches identified by the research. 
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2 EXECUTIVE SUMMARY 

2.1 Background 
• This international literature review was commissioned by The Financial  

Services Consumer Panel (the Panel) as an initial exploration of the role of 
transparency as a regulatory tool 

•   It concentrated on five specific areas: 
o The disclosure of complaints data about firms 
o The disclosure of information about firms entering enforcement 
o  Response rates to Freedom of Information requests 
o Transparency in the area of governance procedures 
o The disclosure of complaints data about financial promotions 

 
• Its objectives were to benchmark the performance of the FSA and to identify 

the most interesting international examples of the use of transparency as a 
regulatory tool 

•  A total of seven countries were reviewed. These were selected as likely to be 
ones with an above average commitment to the use of transparency and so 
are not representative of international practice in total. The selected countries 
were: 

o Australia 
o Canada 
o France 
o Germany 
o Japan 
o Sweden 
o United States 

•    A range of organisations were researched covering regulators, dispute 
resolution organisations (Ombudsmen) and self-regulation organisations. A 
total of 44 were covered (These are listed in Appendix A) 

•    In order to operate within a realistic budget it was agreed the work would be 
conducted on a ‘best efforts’ basis within the time available. Consequently, it 
cannot be guaranteed to be comprehensive 

 

2.2 Disclosure of complaints data 
•    Organisations varied in terms of the degree of detail they released and also 

whether they published data on the number of complaints received by firms 
themselves or the number that reached them  

•   The FSA was unusual in requiring firms to provide and publish their own data; 
most regulators release only data on complaints they have handled 

•    Typically, the organisations reviewed only released aggregated data and did 
not provide information about individual firms. Consequently, the FSA’s 
arrangements to do this place them at the more transparent end of the 
spectrum 
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•    Nevertheless, examples were found that provide considerably more detail 
and analysis than will be provided by the FSA under its revised procedures, 
meaning that there is scope to consider greater transparency.  

•    A particularly key consideration is the extent to which information, especially 
in a very detailed format, is truly helpful to consumers unless it is provided 
alongside market share or similar data to put it in to context; the decision of 
the FSA not to insist on directly comparable context data may be a weakness 
in this area 

 

2.3 Disclosure of firms entering enforcement 
•    The Panel has a particular interest in this area and is currently sponsoring an 

amendment to the Finance Bill to give the FSA the power to release the 
identity of firms either entering enforcement or that are part-way through 
enforcement7 

•   The regulators reviewed generally did not disclose information on firms 
entering their enforcement procedures; indeed, in some cases information 
was not released, or was anonymised, even on completion of formal 
processes leading to sanctions. Informal enforcement related to minor 
infractions is, by its nature, confidential  

•    A limited number of instances of information being released before the end of 
enforcement processes were found. Some organisations in Canada provide 
details ahead of formal hearings which, in some cases, are held in public. 
However, even where the identity of firms involved is released prior to 
‘judgement’ such an approach is not taken in all cases and, indeed, is often 
the exception 

•    It is more common, however, to release details of those sanctioned once the 
regulator’s own processes are complete but before the respondent has 
decided whether to appeal 

•    As a result, the present FSA arrangements  are not out of line with those of 
their international peers  

•    Nor is there evidence of a movement among the regulators studied to seek 
earlier disclosure of enforcement proceedings. In some instances this reflects 
legal restrictions but it is also recognised that a policy of early release, before 
all processes are exhausted, is likely to result in less co-operation from the 
industry and may, therefore, be counter-productive 

 

2.4 Response rates on Freedom of Information requests 
•    Differences in behaviour on this topic essentially reflected the legislation and 

general practice in the countries concerned, rather than different policy 
choices by individual organisations 

                                                 
 
 
 
7 A revised Financial Services Act 2010 subsequently gave the FSA increased power to 
release the names of firms at an earlier stage of the enforcement process. This does not go 
as far as the Panel requested in its own amendment but is nevertheless a further step 
towards greater transparency. 
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•    There was very little disclosure from organisations in Canada, France, and 
Japan. Consequently, the FSA is ahead of these examples since it provides 
feedback on its performance and also provides access on its web-site to 
previously released documents  

•    Interestingly, there was no specific feedback in Sweden, which has the oldest 
and most deeply-entrenched legislation. However, this probably reflects the 
fact that individuals’ rights of access are so comprehensive that there is not a 
separately designated ‘freedom of information’ procedure on which to report 

•    The level of information on responsiveness to requests released by BaFin in 
Germany is similar to that of the FSA. However, considerably more detailed 
feedback is available in Australia and, particularly, the US where a highly 
comprehensive standard-format report is used by the federal agencies. This 
level of transparency  is no doubt helpful as a means of insuring that 
organisations will be scrutinised if they appear not to be meeting their 
obligations; however, the US examples especially may represent too much 
information from the perspective of individual consumers  

•   Turning to the issue of how willing organisations are to release information 
when requested to do so, data were only available from the FSA and 
Germany, Australia and the US on the proportion of requests that were 
declined. It is debateable whether it is legitimate to compare these data; 
however, refusal rates were easily highest in Germany (BaFin), followed by 
the FSA and then the Australian regulators. Refusal rates, typically, were 
much lower in the US 

 

2.5 The transparency of regulators’ governance procedures 
•   The FSA emerges as above average, but certainly not the leader, in terms of 

the transparency of its governance processes. It provides somewhat anodyne 
summaries of its board minutes and details the attendance record of board 
members 

•    The only other countries where board minutes are released are Sweden, and 
the US. In both these cases the level of detail provided appears to be greater, 
and more insightful, than that provided by the FSA, especially in the US 

•    Easily the most extensive initiatives in transparent governance are from the 
US, largely under the influence of the many so-called ‘Government in the 
Sunshine Acts’ at state and federal level 

•    Examples include the prior release of board agendas and non-confidential 
board papers and the holding of  open board/ commission meetings including 
the live and archived web-casting of such meetings 

 

2.6 Disclosure of complaints data about financial promotions 
•    The Panel has recommended stronger action in this area by the FSA and, 

specifically, has proposed the introduction of a public register of financial 
promotions that have been found to be non-compliant 

•    Internationally, no example was found of a regulator maintaining a formal 
register nor of intending to introduce one  

•    What did emerge was considerable diversity in the methods used by 
regulators internationally to enforce compliance of financial promotions. 
These ranged from purely reactive to very proactive approaches. Also, it was 
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noticeable that transparency per se forms only one part of the methods used 
to seek to protect consumers in this area 

•    The most proactive methods used to enforce compliance were found in the 
US 
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3 DISCLOSURE OF COMPLAINTS DATA 

3.1 Background 
There are several reasons why regulatory or dispute resolution organisations may 
wish to publish data on the volume (and nature) or complaints made against financial 
services organisations. Providing greater market transparency to assist individual 
consumers in choosing between suppliers is only one of these. Other motivators/ 
drivers include: 

•    Providing perhaps more complex or detailed data which individual consumers 
may choose not to access but which may still benefit them via market 
commentators who will conduct detailed analysis and report on their key 
findings 

•   A belief that publication will, of itself, act as a deterrent against poor behaviour 
even if individual consumers make little or no direct use of the information 

•   To help guide (and, if necessary, justify) decisions regarding the prioritisation 
and targeting of regulatory or enforcement efforts 

•   To provide a performance indicator for the organisation’s own activities by 
demonstrating the number of complaints handled and the proportion 
completed within target timescales 
 

Data about the number of complaints made against regulated organisations can be 
drawn from two sources; the numbers of complaints received by the organisation/ 
firm itself and/ or the numbers of complaints received about it by the appropriate 
ombudsman or regulatory body. 
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There is also a wide range in the level of detail published which, arguably, has a 
major impact on how useful the information might be for consumers. Different formats 
found in the study are summarised in Table 1. 

Table 1  Levels of complaints data information published  
Level8 Approach Comment 

 
4 Total number of 

complaints by firm, with 
supporting context data  
 
 

May also be broken down by topic area. 
Provides the most detailed background 
information to inform individual 
consumer choices. However, can also 
be counter-productive if sheer volume of 
information makes it less likely to be 
used. 
 

3 Total number of 
complaints by firm  
 

May be broken down by topic area but 
not put in to ‘context’  by also providing 
data on, for example, number of active 
policies; number of accounts; number of 
transactions; etc. 
 
Can be used by consumers to inform 
individual choices but may be 
‘misleading’ without context information 
 

2 Total number of 
complaints (not by firm) 
broken down by, for 
example: 
Firm type 
Product type 
Topic/ Issue   
Outcome 

Motivation is often to show trends in 
complaints so that ‘hot spots’ can be 
identified. 
Can be used by individual consumers at 
a high level to alert them to, say, which 
types of firm are more or less likely to 
perform well for specific products or on 
particular aspects  
Typically used to alert regulators to 
problem areas and, thereby, to guide 
investigation and enforcement activities 
 

1 Overall total number of 
complaints received/ 
handled (not by firm) 

Typically used as a performance 
indicator for the regulatory/ dispute 
resolution organisation to demonstrate 
the volume of complaints/ contacts 
handled  

                                                 
 
 
 
8 These Levels are designated for the purposes of this report. They are not officially-
recognised industry definitions. 
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3.2 UK practice  

3.2.1 Current FSA publication of complaints data 
The FSA is unusual by international standards in publishing regulated firms’ own 
data on the complaints they have received. Most regulators and dispute resolution 
organisations in other countries publish information on the complaints which have 
been made to them. 
Using firms’ data submitted to it, the FSA currently reports in a format that falls into 
Level 2. That is, it provides aggregated not firm-level data but breaks this down to 
some extent by firm type, nature of complaint, timeliness in handling, and outcome. 
All firms are required to file a complaints return with the FSA on a six monthly basis. 
Using these data, in September 2009 the FSA published an aggregated summary of 
complaints covering the period 2006 to 2008, and figures for the first six months of 
2009 in October 2009. 
The reports cover: 

•   The volume of complaints firms received, by product type and cause of the 
complaint, e.g. delays and misleading advice 

•   How firms handled complaints, including the speed of complaints-
handling (proportion resolved within 8 weeks) and the proportion of 
complaints upheld by firms. 

The FSA reports on a comprehensive range of product and firm types. The product 
groups are Banking & Loans; General Insurance & Pure Protection; Home Finance; 
Investments; Life & Pensions and Other.  

The firm types are: Banks; Building Societies; General Insurance Intermediaries; 
Investment Manager; Life Insurer; Mortgage; Other Insurer; Personal Investment; 
Professional Firms; Securities & Futures; and Others.  

The FSA uses the data to manage the risk that firms treat customers with complaints 
unfairly.  The complaints data provided by firms is used to identify instances where a 
firm might be an outlier in the volumes of complaints being received, their processing 
and the outcome.  The data can also highlight a potential failure by a firm to comply 
with the FSA’s complaint handling rules.  The FSA also uses complaints data to 
support the identification of emerging trends across a number of firms within a sector. 
This identifies issues with the potential to affect a large number of consumers which 
need to be addressed. 
 

3.2.2 FSA’s future plans 
The FSA is to expand the information it publishes on complaints and to move to 
Level 4 reporting (Firm-level data with context information). Again, the data used will 
be complaints made to the firms themselves. 
As of the end of August 2010, firms that report 500 or more complaints over a six-
month period must also publish a summary of their own figures, showing how many 
complaints were received, how many were closed, the proportion that were upheld 
and the proportion closed within 8 weeks. Firms will need to present this information 
by five product areas: banking, home finance, general insurance and pure protection, 
life and pensions, and investments.  
The FSA will then use this information to publish a consolidated list of complaints 
data covering all affected firms twice a year. The arrangement will then continue to 
operate every six months. 
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The FSA is permitting firms some latitude as to how they put their complaints data 
into context in order to reduce the risk of consumers assuming that larger firms treat 
their customers less well than smaller firms because they show a higher number of 
complaints. The original proposal was for a set of mandatory “contextualisation 
metrics” for each product or service category, such as the number of complaints per 
1,000 bank accounts, or, for general insurance, per £1 million of annual premium 
growth income. Under the finalised rules, these will only be advisory. Firms will be 
able to use alternative metrics if they think the recommended ones do not accurately 
reflect the scale of their business. This may make information from different firms 
less directly comparable, but the FSA concluded it would not be helpful to require 
firms to publish information that did not accurately reflect their own circumstances. 
 

3.2.3 Financial Ombudsman Service 
The Financial Ombudsman Service (FOS) published data on the number of 
complaints it receives. This is in the format of total number of complaints per firm 
broken down by broad product area (banking and credit; mortgages and home 
finance; general insurance; investments; and life and pensions and decumulation). It 
also shows the proportion of complaints found in favour of the consumer and 
compares that with the average for all firms but does not provide other context data 
(i.e. Level 3). 
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3.3 International overview and comparison with FSA 
In the countries reviewed, regulators, ombudsmen and self-regulatory organisations 
rarely publish firms’ own data on the number and type of complaints received; they 
rely instead on publishing information on the number of complaints having reached 
them. 
It is also only a minority of organisations that release information at firm level (i.e. 
Levels 3 and 4) as Table 2 demonstrates in recording the number of organisations 
reviewed that disclosed information in different formats.  

Table 2  Disclosure of complaints data in different formats 
 Regulator/ 

Ombudsman’s 
data  

Firms’ own 
data 

Total 

Level 4   
(Complaints received, by firm 
with context data) 

3 1 4 

Level 3   
(Complaints received, by firm) 

2 0 2 

Level 2   
(Total complaints received; 
broken down by one or more 
of firm type/ issue/ outcome)  

19 1 20 

Level 1  
(Total complaints received) 

9 0 9 

Total 33 2 35 
 
 
On this basis of this categorisation the present FSA disclosure arrangements (Level 
2) are broadly in line with international practice although with the difference, of 
course, that they are based on firms’ data. The forthcoming move (to Level 4) will put 
the FSA among the most transparent of regulators on this issue, especially since 
three of the four current Level 4 examples relate only to the insurance sub-sector. 
However, it should also be noted that the four international Level 4 examples all use 
standardised context information. By contrast, the FSA intends to allow firms to use 
their own context measures if they wish. This may well make the information difficult, 
or impossible, to compare and so preclude the calculation of ‘league tables’.
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3.4 Australia 

3.4.1 Use of firms’ own data 
Australia is unusual in that it has examples of firms’ own data being collated and 
published.  
The most striking example9 is the approach which was followed by the Insurance 
Ombudsman Service (IOS). 10 The IOS produced a report which showed for each 
firm: 

• Number of policies in force 
• Number of claims received 
• Number of complaints received 
• Number of those complaints referred to IOS 
• Proportion of those complaints found in favour of the consumer 

 
The Financial Ombudsman Service (FOS) ceased publication of these data which 
resulted in protests from consumer groups. They have, however, committed to 
reintroducing the information on their website. 
Another, more limited, example is the EFT11 Code report. This report was produced 
by the Australian Securities and Investments Commission (ASIC) and provided 
data on the number of disputes logged by banks, building societies, etc. themselves. 
Information was not published at individual firm level but, instead, by organisation 
category. Contextual information was also provided in the form of calculations of, for 
example, number of disputes per one million transactions.  

                                                 
 
 
 
9 A sample report can be found in Appendix B, section 5 
10 The Insurance Ombudsman Service has now been absorbed in to the Financial 
Ombudsman Service 
11 Electronic Funds Transfer 
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3.4.2 Regulator/Ombudsman’s data 
The Banking and Financial Services Ombudsman (BFSO) which is now absorbed 
into the FOS used to publish data by firm (Level 3) on the number of disputes it 
handled. Details included in its Annual Report 12 were: 
• At aggregated level: 

 Number of new cases 
 Number of closed cases 
 Number of cases subject to depth investigation, of which 

 Settlement facilitated  
 Conciliation Conference held 
 Finding issued 
 Proportion resulting in financial compensation 

 Time taken to resolve cases 
 Proportion of cases resolved ‘early’ 

 Potential systemic issues 
 Proportion of disputes by product category 
 Proportion of disputes by problem category 

• Dispute resolution statistics at identified member level: 
 Number of disputes closed in the year 
 Proportion of disputes settled ‘early’ (i.e. without detailed 

investigation by the Ombudsman) 
 Median number of days taken to settle ‘early’ disputes 

Contextual information was not provided but caveats noted with regard to the 
individual member level data were: 

 Members have very different market shares 
 Some figures will include complaints lodged against holding or other group 

companies 
 Some members may only have joined the scheme part way through a 

reporting period 

                                                 
 
 
 
12 See Banking and Financial Services Ombudsman 2006–2007 Annual Report 
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The new, combined Ombudsman (FOS) currently only releases complaints data at 
Level 2; that is by topic and type of firm. However, it has new Terms of Reference 
which came in to effect on 1st January 2010 that require firm-level reporting. These 
Terms of Reference, drafted by ASIC, include in section 12.2 that:  

 FOS must produce a report at least every twelve months for publication and 
provision to ASIC, the financial services providers and the public. This report 
must be a comprehensive summary and analysis of the data collected. 
Amongst other things, it will include the following statistical information about 
each Financial Services Provider:  

a) the number of Disputes referred to FOS;  
b) the number of Disputes closed; and  
c) the outcome of those Disputes 
 

The other external dispute resolution service authorised by ASIC is the Credit 
Ombudsman Services Limited (COSL). This provides details in its Annual Report 
on the number of complaints received by type/ topic by organisation type (Level 2). It 
does not, however, provide breakdowns by individual member. 
 

3.5 Canada 
None of the organisations reviewed in Canada required the publication of firms’ own 
data; nor did any of them report at individual firm level on complaints they received 
themselves. 
Each of the Financial Consumer Agency of Canada (FCAC), the Ombudsman for 
Banking Services and Investments (OBSI), and the two self-regulatory 
organisations, the Investment Industry Regulatory Organization of Canada 
(IIROC) and the Mutual Funds Dealers Association (MFDA) reports on numbers of 
complaints by topic and/ or type of firm (i.e. Level 2). 
 

3.6 France 
The situation in France is similar to that in Canada. No instances were found of firms’ 
own complaints data being published. Also, publication of data on complaints 
received by regulators or ombudsmen services or self-regulatory organisations was 
typically at Level 2 or, occasionally, Level 1; there were no instances of publication of 
firm-level data. 
The organisations reviewed that published aggregated data with some level of 
analysis by type of complaint, or firm, or product area (i.e. Level 2) were Autorité de 
Controle des Assurances et des Mutuelles (ACAM), Authorité des Marchés 
Financières (AMF), Federation Bancaire Francaise (FBF) and Fédération 
Française des Sociétés d’Assurance (FFSA). 
One other insurance self-regulatory organisation published information only on the 
total number of complaints it received (Level 1). This was the Groupement des 
Entreprises Mutuelles d’Assurance (GEMA). 
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3.7 Germany 
The German regulator, Bundesanstalt für Finanzdienstleistungsaufsicht (BaFin) 
publishes data on the complaints it receives at firm level and with context information 
(Level 4). However, it only provides this level of detail for the insurance sector. 
BaFin gives a high level of prominence to these data, including a detailed table as an 
Appendix to its Annual Report.13 This lists, for each firm, the number of policies it has 
in force and the number of complaints received by BaFin about that firm. BaFin itself 
provides an alphabetical list and does not offer a ‘league table’; however, there data 
are used by industry commentators to produce league tables based on, for example, 
number of complaints per 100,000 policies. 
 
The public banks Ombudsman, Der Ombudsmann der Öffentlichen Banken 
(DOOB) provides Level 2 information, detailing the number of complaints received, 
broken-down by topic and outcome.  
 

3.8 Japan 
The Japanese Financial Services Agency (FSA) operates a Counselling 
Department which handles consumer enquiries and complaints. It provides quarterly 
Level 2 data on complaints received, giving break-downs by topic/product area 
(banking, insurance, etc.), firm type, and subject matter. It also publishes 
anonymised case studies with advice as to the implications for consumers facing 
similar circumstances. It does not provide information on the number of complaints 
received about individual firms. 
The Japan Securities Dealers Association (JSDA) is a self-regulatory organisation 
that operates an in-house securities mediation and consultation centre. Its Annual 
Report records only the number of complaints received by broad category and also 
the number of dispute resolution cases and the proportion of those where a 
settlement was reached. No firm level information is provided. 
The Japan Securities Investment Advisers Association (JSIAA) is also a self-
regulatory organisation. It provides a quarterly statistical release but this provides 
only the number of complaints received and the distribution of those between 
member and non-member firms, so effectively Level 1 information. 

                                                 
 
 
 
13 See the example in Volume 2, section 4. 
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3.9 Sweden 
Finansinspektionen (FI) is the Swedish Financial Supervisory Authority, or 
regulator. As such, it does not handle dispute resolution for individual consumer 
complaints which are the responsibility of Allmänna reklamationsnämnden (ARN). 
However, it releases information on the number of complaints it receives. This is 
provided at individual firm-level and includes a top-line breakdown for each firm by 
issue/ nature of complaint. All regulated sectors are included (i.e. Banks, Insurance, 
Securities, etc.). Context information is not provided (i.e. the information provided is 
Level 3).  
ARN 14 is a public authority that functions roughly like a court. Its main task is to try 
disputes between consumers and business operators. It covers all sectors, not only 
finance, and reports on the total number of complaints received. The report is 
broken-down by sector (including separate figures for banking, insurance and 
brokers) and also shows the proportion of cases found in favour of the consumer (i.e. 
Level 2). 
 

3.10 United States 
Most of the organisations reviewed in the United States disclosed complaints 
statistics at either Level 1 or Level 2. 
Those providing data only on the number of complaints received (Level 1) were self-
regulatory organisations, the Financial Industry Regulatory Authority (FINRA)  
and the National Futures Association (NFA) and regulators the Office of the 
Comptroller of the Currency (OCC), the Office of Thrift Supervision (OTS) and 
the National Credit Union Administration (NCUA). Examples were also found of 
state banking commissioners also reporting at this level. 
Some regulators, however, reported at Level 2 by breaking down the total number of 
complaints received either by type of firm or topic, or both. These were the 
Securities and Exchange Commission (SEC); the Federal Reserve (Fed); 
Commodity Futures Trading Commission (CFTC); Federal Deposit Insurance 
Corporation (FDIC); and the Federal Trade Commission (FTC).  
The most detailed disclosure was found in the insurance sector which currently is 
regulated at state rather than federal level. An example of Level 4 disclosure was 
found from the co-ordinating body for state insurance commissioners, the National 
Association of Insurance Commissioners (NAIC). 
The NAIC collates data from nearly all the states and combines this into an on-line 
database. The database records the number of complaints upheld for each insurer by 
each major line of business. It then relates the number of complaints to the firm’s 
market share based on premium income. Finally, it calculates the ratio of complaints 
to premiums for all companies and presents this as an index value against the ratio 
of the median firm. Detailed information is also available for each company 
identifying the different complaint codes/ reasons and the outcome of the complaint. 

                                                 
 
 
 
14 National Board for Consumer Complaints 
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The database is available in interactive format on the NAIC website and is fully 
searchable by consumers.15 
At individual state level an example was reviewed of a highly comprehensive Level 4 
disclosure report. This was the Consumer Guide to Oregon Insurance Complaints 
which is produced annually by the state insurance commissioners, the Oregon 
Department of Consumer and Business Services: Insurance Division.16 The 
report details, for each firm covered and by line of business: 

• Total premiums 
• Total number of complaints 
• Total number of confirmed complaints17  
• Complaint index, derived by comparing the firm’s share of premiums with its 

share of confirmed complaints 
• Rank order based on complaint index 

A more detailed second volume provides full break-downs on the complaints for each 
firm. This provides, for firm by line of business: 

• Number of complaints received, by reason 
• The number and proportion of cases in which different actions/ outcomes 

resulted (e.g. Additional payment; compromised settlement; company position 
upheld) for each complaint reason 
 
 

                                                 
 
 
 
15 See Appendix B, section 1 for an example. 
16 Extracts from this comprehensive, two volume report are at Appendix B, sections 2 and 3. 
17 Confirmed complaints are those where the insurer took action in response or where the 
insurer and consumer could not reach agreement 
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4 DISCLOSURE OF FIRMS ENTERING ENFORCEMENT 

4.1 Background 
Investigation of this topic focused on: 

•   Is information made available about firms against whom complaints have 
been received or who are entering enforcement procedures? 

•   What are the legal or other factors supporting or militating against greater 
transparency in this area? 

 
The issue as to when or indeed, whether, firms subject to enforcement processes 
should be identified is controversial. Those in favour of transparency emphasise the 
significant incentive to compliance that early and consistent transparency can 
provide. They also stress the often very long timescales involved in enforcement 
procedures which may mean that consumers are only made aware of problems with 
a specific firm long after the event, even if the company’s  ‘guilt’ was established well 
before completion of the process. Some observers draw a comparison with judicial 
processes, where a respondent will be named at the commencement of proceedings. 
Those opposed to identification on commencement of enforcement argue that the 
result may be disproportionate and potentially result in unfair reputational damage to 
firms. They also argue that a blanket policy of transparency is likely to result in lesser 
co-operation from the industry and will also remove an important ‘plea bargaining’ 
option for regulators.   
In practice, it appears rare for regulators, across the countries reviewed, to identify 
firms entering enforcement. Indeed, the debate is typically focused more on whether 
firms will be named on completion of enforcement action even when sanctions have 
been imposed. Nor did evidence emerge of movement towards earlier disclosure 
which, in any case, was often precluded by clear, legal restrictions on such behaviour 
by regulators. 
 

4.2 UK practice  

4.2.1 FSA 
Under the Financial Services and Markets Act 2000 (FSMA), the FSA has an 
extensive range of disciplinary, criminal and civil powers to take action against 
regulated and non-regulated firms and individuals who are failing or have failed to 
meet the standards they require. 
Under FSMA, the FSA is legally required to follow a prescribed enforcement 
procedure. In addition, they are required to comply with the Human Rights Act 1998. 
The FSA has powers, where appropriate, to implement either civil or criminal court 
proceedings. In such cases disclosure occurs in the normal manner for court cases.   
Otherwise, the FSA do not normally comment on whether they are investigating an 
issue or firm but are required to make information public, if appropriate, when they 
issue a Final Notice. However, cases will not necessarily reach the stage of a Final 
Notice. Other outcomes can be: 

•   Closure, where the FSA concludes there is no case to answer 
•   Settlement, where the FSA and the firm reach an agreement as to one or 

more of culpability, future action by the firm and sanction 
•   Private warning, which is not publicised 
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Once the FSA issues a Decision Notice, stating that it intends to issue a Final Notice, 
the firm may appeal to the, separate, Financial Services and Markets Tribunal. This 
will put a halt to the issue (and therefore potential publication) of a Final Notice but 
the appeal will itself typically be held in public. As an indication of the relative 
frequency of different outcomes, in 2008/09, 22 cases were referred to the Tribunal, 
43 private warnings were issued, 71 cases were completed via Settlement and 186 
Final Notices were published.  

4.2.2 The Financial Services Consumer Panel’s proposals 
The Panel sponsored a Lords amendment to the Financial Services Bill. This would 
have amended FSMA to allow the FSA to name firms well ahead of the outcome of 
any enforcement action including, in certain circumstances, at the commencement of 
the disciplinary process. This is in practice at the stage where a warning notice is 
issued and will follow some supervisory intervention and enforcement action.18 
 

4.3 International overview and comparison with FSA 
International practice is for limited transparency in the area of enforcement and 
current FSA arrangements are not out of line. 
As shown in Table 3, most organisations do not release any information before 
completion of their own enforcement process: 

Table 3  Stage at which enforcement proceedings are publicised 
Entering  
enforcement 
process 

Hearing 
announced19 

Decision reached 
but sanction not yet 
determined 

Completion20 

0 6 1 16 
 
There is also a wide range in the practice of those organisations releasing 
information on completion. What is released varies in two dimensions. Firstly, there is 
the question of whether or not information is released in all cases.  Most 
organisations operate some ‘informal’ enforcement which remains confidential. 
However, even with formal sanctions some regulators will release details only of 
selected cases or will do so whilst keeping confidential the identity of the firms or, 
more frequently, individuals involved. Secondly, is the issue of how much information 
is provided at that stage? The most transparent practice, often found in the US, is to 
provide links to all relevant documentation; in other examples, however, only brief 
details are provided. 
 

                                                 
 
 
 
18 See note 7 above. 
19 Three of these organisations, AMF, OTS and SEC, only release information at this stage in 
rare cases and so are also included in the ‘on completion’ column 
20 Some of these organisations will release information on completion of their own process but 
in advance of an appeals process 
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The one example where information may be put into the public domain when a 
decision has been reached but sanctions not yet finalised is the SESC section of the 
FSA in Japan. However, this may be an accident of timing since their reporting 
includes cases released when they are fully completed (i.e. sanctions determined) 
alongside those where culpability has been identified but sanctions not yet fixed. 
There is also a range of behaviour regarding releasing information about forthcoming 
hearings. AMF will only do so if the respondent chooses a public hearing and OTS 
only in rare contested hearings. The SEC typically announces it has reached 
agreement with the respondent at the same time as announcing that a hearing was 
to be held so that is, effectively, completion of the process. The remaining three 
examples are all from Canada (IIROC, FSCO, BCSC) and these are the ‘most 
transparent’ examples found in terms of when in the process information is released 
and available to consumers. 
 

4.4 Australia 
ASIC does not name companies against which it has received complaints or against 
whom it is commencing enforcement investigations or activities. 
It does, however, provide copies of enforceable undertakings and detailed press 
releases on completed enforcement activity. The press releases tend to be 
comprehensive and often contain significantly negative information regarding the firm 
concerned. 
The Australian Prudential Regulation Authority (APRA) follows a similar practice 
in terms of providing no information before completion on firms that are the subject of 
enforcement activity. It also keeps the identity of individuals confidential in cases it 
features in its Annual Report. 
 

4.5 Canada 
FCAC only publicises Commissioner’s Decisions, which may be issued on 
completion of the compliance and enforcement process. They also note in their latest 
Annual Report that they have only recently released detailed information at this 
stage: ‘We made a significant improvement to how we publicly report the 
Commissioner’s Decisions on compliance investigations. In the past, only a summary 
had been provided on FCAC’s website. In 2008–2009, we began posting the full text 
of the Commissioner’s Decisions (with minimal edits to protect confidential 
information) to be more transparent about the context and rationale behind them’21 
Moreover, it is rare for FCAC enforcement activity to reach the stage of a 
Commissioner’s Decision. There was only one such Decision in 2008-09 with the 
great majority of enforcement activity resulting in non-publicised Action Plans and 
Compliance Agreements. 

                                                 
 
 
 
21 Financial Consumer Agency of Canada Annual Report 2008-09, p.10 
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The Financial Services Commission of Ontario (FSCO) launched a new online 
tool in January 2008 to deliver information on its oversight role to financial services 
providers and consumers. Accessible through FSCO’s website, Monitoring and 
Enforcement Online replaced a former paper quarterly bulletin. The web feature 
tabulates statistics on FSCO’s monitoring and enforcement activities and lists 
enforcement actions including investigations, prosecutions, hearing decisions, 
awards and orders. Consumers can use Monitoring and Enforcement Online to check 
on enforcement actions against industry participants with whom they may be doing 
business. Those subject to enforcement investigation have the right, if they wish, to 
request a hearing and, where they do so, that fact and the date of the hearing is 
released in advance on the website. However, details are not provided of the nature 
of the complaint. 
 
The British Columbia Securities Commission (BCSC) operates a relatively 
transparent investigation and enforcement process. If BCSC decides to launch an 
investigation, it and interviews related to it are confidential until and unless a notice of 
hearing is issued and firms are not permitted to disclose any information about their 
case, other than to their lawyer. Similarly, BCSC’s staff keeps investigations 
confidential. Cases can be settled without a hearing which will require agreement to a 
statement of facts, including an admission of wrongdoing and the Commission will 
publish details of the settlement on its website. 
If the Commission decides not to settle and to pursue a case it issues a notice of 
hearing. This contains the penalties sought and the allegations of conduct that 
contravenes the Securities Act or that is contrary to the public interest. Once a notice 
of hearing has been issued, the matter is no longer confidential. Anyone can see the 
documents filed in the case and can attend the hearing. The Commission publishes 
notices of hearing on its website. It does not publish hearing transcripts, evidence, 
and arguments on its website. However, it does make these available for viewing at 
its offices. 
The Commission may also issue a public Temporary Order prior to a hearing, 
preventing the firm/ individual from trading until the matter is settled. It will do so if it 
believes there is a potential risk to consumers in allowing the firm/ individual to 
continue their activities. 
 
OBSI is an ombudsman not a regulator. It does not publicise the names of firms 
entering its dispute resolution process. However, it provides an interesting example 
of some of the issues concerning disclosure. Nominally, OBSI’s decisions are not 
binding on the consumer or the firm. However, it adopts a different approach to 
disclosure depending on whether or not the firm accepts its recommendations. Firms 
that accept its ‘recommendations’ are not named. Those that do not are named and 
details of the case and OBSI’s rejected recommendations are publicised. Industry 
commentators have claimed that this potential sanction effectively means that OBSI’s 
decisions are binding on firms as they cannot risk the reputational damage 
associated with being ‘named and shamed’. It is also claimed that this approach is 
greatly resented by the industry in Canada and has, as a consequence, lessened its 
willingness to co-operate with OBSI.  
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IIROC is the self-regulatory organisation for securities dealers. If an investigation 
finds sufficient evidence of a regulatory breach, the matter is referred to the 
enforcement department. Enforcement management may recommend that the file be 
closed with no further action taken, the opening of a formal investigation, the 
issuance of a cautionary letter, referral to another agency with the proper jurisdiction, 
or, if  appropriate, for consideration of formal disciplinary action via a public hearing.  
A pre-hearing conference may be held which is ’privileged‘ and confidential, and at 
which it may be explored if a settlement can be reached without holding a contested 
hearing. However, even if agreement is reached a settlement hearing will be held to 
ensure that the Panel endorses the decision reached.  
IIROC generally will not make any public comments regarding investigative matters 
until the issuing of a Notice to the Public regarding the date and location of a 
Hearing. The Notice to the Public regarding a Disciplinary Contested Hearing or a 
Settlement Hearing is issued via Media Release and is also posted on the website. It 
contains the outline of the case to be decided by the Panel. Hearings are generally 
open to the public.  
Consequently, the IIROC procedure means that information about contested 
disciplinary action against firms can be placed in the public domain prior to decision 
or, of course, appeal.  
 

4.6 France 
The AMF Enforcement Committee typically maintains confidentiality throughout its 
investigation and hearing processes. One exception to this is the right of the 
respondent to request a hearing in public but even then the Committee may decline 
that request for the sake of public order or if a public hearing would compromise 
business secrecy or any other legally-protected secret. 
 
The Committee is permitted to publicise its decisions in any publication it chooses but 
is not obliged to do so. As part of its Better Governance initiative, AMF has recently 
enhanced the web pages devoted to Enforcement Committee decisions which can 
now be sorted by date or subject. There are six subject categories, insider trading, 
price manipulation, disclosure requirements, special disclosure requirements, 
takeover bids, and ISPs, savings products and market infrastructure. However, 
where individuals have been sanctioned their identity may still be kept confidential. 
The AMF also now produces an annual ‘annotated summary’ of its enforcement 
activities but this only contains information on completed actions. 
 
The AMF explains why investigations are kept confidential as follows: ‘The AMF is 
bound by professional secrecy and the principle of presumption of innocence. It must 
therefore remain silent about ongoing inspections and investigations so that it can 
proceed with its enquiries without casting suspicion – which may prove unwarranted 
– on any natural or legal person’. 22 
 

                                                 
 
 
 
22 Autorité des marchés financiers: an independent public authority tasked with investor  
protection, p. 8 
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Both ACAM and the Commission Bancaire (CB) do not release information on 
enforcement until the process is completed and may choose not to do so at all. 
 

4.7 Germany 
One area of BaFin’s responsibility is to monitor the legality and accuracy of 
corporate documents. In this area, BaFin reports examples of inaccuracies and 
requires the companies concerned to correct them. In one recent case a company 
challenged in court BaFin’s decision to publicise an error, but lost.  The Higher 
Regional Court stressed that the legislature deliberately wished to use the negative 
impact the publication of errors would have to achieve the objectives of the 
enforcement process. Specifically, it stated, ‘an undertaking must accept in particular 
the fact that its share price may suffer as a result of such publication. Furthermore, 
the avoidance of possible damage to an undertaking’s reputation does not count as a 
legitimate company interest’.  
 
Despite this approach in the case of corporate publications, generally BaFin does not 
publicise its enforcement activities before its own procedures are completed. In its 
Annual Report it details completed judicial cases but with the names of individuals 
(not firms) withheld. 

 

4.8 Japan 
The Japanese FSA has at its disposal a number of regulatory sanctions. These 
include the issuing of Business Improvement orders and Business Suspension 
orders. 
The issuing of both types of order can be made public on completion of the 
enforcement process and a firm may, for example, be required to agree to a business 
improvement plan and also to a suspension of activity for a small number of days. 
These types of sanctions are used in cases of quite minor infractions which, in 
several of the other countries reviewed, would have resulted in only an informal (and 
confidential) warning. To that extent the approach in Japan is more transparent 
although still restricted to the period after the enforcement process. 
The Annual Report of SESC provides details of completed investigations which have 
resulted in the recommendation of the imposition of sanctions even when, in some 
cases, the nature of the final sanction has not been decided and so the enforcement 
process is not complete. 
 

4.9 Sweden 
FI provides full details of its enforcement decisions but only on completion of the 
process. 



Transparency as a regulatory tool 

35 

 

4.10 United States 
Most of the organisations reviewed in the US only release information on 
enforcement when the process is complete. Exceptions to this were found, however, 
with the OTS, SEC and CFTC. 
In the case of the OTS, a notice of hearing will be released, naming the organisation 
under investigation. However, this only occurs in (rare) contested actions; otherwise, 
the identity of an organisation in enforcement is only revealed on completion of the 
process.  
All SEC investigations are conducted privately. Following an investigation, SEC staff 
present their findings to the Commission for its review. The Commission can 
authorize the staff to file a case in federal court or bring an administrative action, or 
both. In many cases, the Commission and the party charged decide to settle a matter 
without trial. Consequently, although the SEC is required to announce that 
proceedings have commenced in the case of organisations against whom it has 
decided to launch public administration proceedings in the great majority of cases 
this announcement is combined with a statement that the Commission has reached 
agreement on sanctions, etc. with the organisation concerned. Therefore, effectively, 
it represents completion of the process. More generally, the SEC is legally not 
permitted to disclose the identity of organisations or individuals being investigated 
unless they are made a matter of public record in administrative or court 
proceedings.   
The CFTC provides Case Status Reports but only on cases where it has launched 
formal legal proceedings. 
There is a variety of behaviours among the organisations that only release the 
identity of organisations in enforcement on completion of the process. The Fed, NFA 
and OTS (in uncontested cases) release full information and documentation whereas 
the NCUA and OCC may keep the identity of sanctioned organisations confidential. 
The FDIC announces when it has issued enforcement orders. 
Finally, some US regulators will often keep ‘informal’ enforcement activity confidential 
in the case of less serious infringements. Examples of organisations doing so are 
OCC, NCUA and state banking regulators. 
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5 RESPONSE RATES ON FREEDOM OF INFORMATION REQUESTS 

5.1 Background 
Information on this topic covers the response rates (proportion of applications 
granted and time taken) by Regulators to such requests. On this subject it emerged 
that practice is influenced essentially by the legislation and general behaviour in the 
country concerned, rather than the policy of the individual organisation. Thus, there 
was generally little variation in the broad approach adopted between organisations in 
the same country.     
 

5.2 UK practice  
The FSA publishes information on its FOIA responsiveness in the Annual Report 
(Table 4). 

Table 4  Data on FSA Freedom of Information requests 
 FSA 
Number of requests 
received in a year 

333 

Granted in full 20% 
Granted in part 27% 
Refused 53% 
Response times  90% within 20 working days 
 
Additionally, the FSA reproduces on its website some items which have been 
released under the FOIA and which it believes are of wider interest and/ or may be 
requested again. 
 

5.3 International overview and comparison with FSA 
The countries reviewed fell broadly into three categories in terms of transparency 
regarding their freedom of information responsiveness: 
• Little or no information specifically on freedom of information activities was 

provided in Canada, France or Japan23 
• Some information was available in Germany, covering number of requests, 

proportions granted, and response times. The FSA’s practice also falls into this 
category 

• Very extensive data were provided in Australia and, particularly, the USA 
 

                                                 
 
 
 
23 Only a limited search was undertaken of web pages and documents in Japanese 
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In Sweden, FI does not report specifically on its responsiveness to information 
requests. However, the public’s right to access documents is long-standing and 
comprehensive. 
In Australia, Germany, UK and the US figures are available on the proportion of 
requests which were refused. This is not necessarily an indication of relative 
transparency since, obviously, the nature of documents held and requests made is 
likely to be very different in each case. Nevertheless, something of a pattern 
emerged: 
• A very high refusal rate in Germany (almost 90%) 
• Slightly more than half refused by the FSA  
• Around one third declined in Australia 
• In the US, just under one-third for the SEC but less than ten per cent by three 

other organisations 

5.4 Australia 
Australia has had Freedom of Information legislation since 1982. Consequently, it is 
well established and detailed data are released on how government agencies have 
responded to requests. 
ASIC does not provide information on its own website and APRA gives only brief 
information in its Annual Report. Neither organisation provides an area on its web-
site providing access to items already released following requests. However, both 
agencies are included in an extremely wide-ranging government report that covers all 
relevant ministries and agencies.24  
The report provides information on: 

• the number of requests made; 
• the number of decisions granting, partially granting or refusing access; 
• the number and outcome of applications for internal review; 
• the number and outcome of requests to amend personal records; 
• the number and outcome of applications to the Administrative Appeals 

Tribunal;  
• response times; and 
• fees and charges collected 

 
Table 5 summarises the data for APRA and ASIC. 

                                                 
 
 
 
24 See Freedom of Information Act Annual Report 2008-09 
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Table 5  Data on APRA and ASIC Freedom of Information requests 
 APRA ASIC 
Number of requests 
received in a year 

20 76 

Granted in full 10% 26% 
Granted in part 55% 37% 
Refused 35% 37% 
Response time  Median in 0 - 30 days 

range 
Median in 0 – 30 days 

range 
 
 

5.5 Canada 
Canada introduced its Access to Information Act in 1983. Also, each province or 
territory has its own legislation. However, despite this there is criticism in the country 
regarding the performance of many organisations in meeting obligations under the 
legislation.25 Once recent change (2008) has been the abandonment of the 
Coordination of Access to Information Requests System, also known as CAIRS, 
which was a web database of freedom of information requests made to the federal 
government. It was created in 1989 to track requests internally, and eventually 
allowed for public access to previously filed requests, previously released 
documents, and then current requests.  
Neither FCAC nor OSFI provide information on their Access to Information Act 
performance on their web-site or in their Annual Report. FCAC does, however, 
provide some ‘proactive’ publication. These are data that it would only have an 
obligation to publish in response to an Access to Information Act request covering: 

• Travel and Hospitality Expenses 
• Contracts 
• Grants and Contributions 

 

5.6 France 
French freedom of information regulations were introduced in 1978 via Loi n°78-753 
du 17 juillet 1978. Refusals to release documents can be appealed to Commission 
d’Accès aux Documents Administratifs (CADA). However, this does not have the 
power to force release and so applicants may be forced to go to the Administrative 
Courts. Delays here can be very significant, up to ten years. 
Neither ACAM nor AMF provide information on their web-site or Annual Report 
regarding their responses to information requests. 
 
 
                                                 
 
 
 
25 See a report sponsored by Canadian newspapers (www3.telus.net/index100/foi Fallen 
Behind: Canada’s Access to Information Act in the World Context) 
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5.7 Germany 
German freedom of information legislation was only implemented in 2005.  
 
BaFin provides information in its Annual Report on its responsiveness to requests 
broken down by market area (i.e. banking, insurance, etc.). The information provided 
includes: 

• Number of requests 
• Number granted in full 
• Number granted in part 
• Number refused 
• Number of appeals 

 
Information is not provided on response times. BaFin rejects a high proportion of the 
requests made to them, as shown in Table 6: 

Table 6  Data on BaFin Freedom of Information requests 
 BaFin 
Number of requests 
received in a year 

407 

Granted in full 5% 
Granted in part 6% 
Refused 89% 
 

 

5.8 Japan 
Japanese freedom of information legislation dates from 2001.  No information on the 
performance of the FSA in this area was found in the English language pages of its 
website or in its English language Annual Report. 
 

5.9 Sweden 
Sweden has the most long-standing freedom of information legislation of all 
countries, dating back to 1766. Access rights are extremely wide-ranging. In principle 
all individuals have the right to read official documents held by public authorities in 
Sweden. This is regulated by the Principle of Public Access. This operates in various 
ways: 
  
• Everyone is allowed to read public documents held by public authorities (public 

access to official documents) 
• Civil servants and others who work in the central government sector or for local 

authorities have the right to tell outsiders what they know (freedom of 
expression for civil servants and others) 

• Civil servants also enjoy special freedoms to provide information to the mass 
media (freedom to publish for civil servants and others) 

• Court proceedings are open to the public, as are meetings of legislative 
assemblies 
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As a consequence of this wide-ranging openness, Sweden has been unable to join 
the IOSCO ’Multilateral Memorandum of Understanding’ (MMoU) as it cannot keep 
confidential information received from regulators in other countries. 
As the right to access is so entrenched, FI does not report on numbers of requests or 
its responses to them. 
 

5.10 United States 
The most extensive release of data on freedom of information performance is to be 
found in the United States. The Freedom of Information Act (FOIA) was implemented 
in 1967 and subsequently amended in 1996 by the Electronic Freedom of Information 
Act Amendments. However, FOIA is not applicable to state and local government 
records which instead fall under the jurisdiction of the relevant State’s public records 
law 
The US regulatory agencies generally complete a highly detailed standard format 
annual declaration regarding their FOIA performance. This return covers: 

•   Number of requests pending at start of the year; number received in the year;  
number completed in the year; number pending at the end of the year 

•    Number of full grants; number of partial grants; number of full denials based 
on exemptions; number of denials based on reasons other than exemptions; 
number of times each specific exemption applied; breakdown of reasons for 
denials not based on exemptions 

•    Number of appeals pending at start of year; number of appeals received in 
year; number of appeals completed in the year; number of appeals pending at 
the end of the year 

•    Number of successful appeals; number of partially successful appeals; 
number of unsuccessful appeals based on exemptions ; number of 
unsuccessful appeals by individual exemption; number of unsuccessful 
appeals based on reasons other than exemptions; breakdown of other 
reasons for unsuccessful appeals 

•    Median, average, lowest and highest length of time for appeals; ten oldest 
pending appeals and number of days for each 

•   Median, average, lowest and highest length of time for handling applications, 
segmented between simple, complex and expedited requests; response times 
for completed requests in 20 day increments; ten oldest pending requests and 
number of days each has been outstanding 

•   Details of FOIA staffing, costs, fees received and fees as a percentage of 
costs   
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Examples of organisations using this format of return are SEC, CFTC, the Fed, 
FDIC, OCC and NCUA.26 Specimen results are: 

Table 7  Data on selected US Freedom of Information requests 
 SEC NCUA FTC Federal 

Reserve 
Number of requests 
received in a year 

7878 193 1477 1015 

Granted in full 55% 40% 62% 77% 
Granted in part 16% 55% 36% 15% 
Refused 29% 5% 2% 8% 
Response time - 
Median time for 
simple requests 

39 days  9 days  3 days  2 days 

 
In addition to comprehensive performance reporting, there are several other 
examples of transparency from the US in the area of FOIA.  
The CFTC publishes on its website some material which has been released as a 
result of an FOIA request which it believes is likely to be the subject of further 
requests. It similarly provides an index of other material which has already been 
released and will be released on request to others. OTS also reproduces the 
information previously released in response to FOIA requests where it feels there is 
public interest in the topic covered. 
The OCC announced in its 2009 Annual Report: ‘In a major step toward greater 
openness and access, the OCC completed a project to automate the way it receives, 
tracks, processes, and releases information under the Freedom of Information and 
Privacy acts. In the interests of greater transparency, the OCC began making an 
increasing number of documents available online. These include document collec-
tions that were formerly available only in hard copy and only on-site at the OCC’s 
Washington headquarters’. 
The FTC operates an FOIA Electronic Reading Room.  Their website states ’The 
FOIA Office at the Federal Trade Commission often receives repeated requests for 
specific FTC documents and company records. The E-FOIA Amendments of 1996 
mandate that these frequently requested materials be included in the ’reading room‘ 
because they are likely to be subject to subsequent requests. For this reason, we 
have compiled a list of frequently requested records which are linked to responsive 
documents and explanatory letters previously sent by the FOIA Office in response to 
actual FOIA requests. The response letters disclose the number and types of records 
we released, and explain the exemptions that apply to any redacted or withheld 
documents. Along with the response letters, we have included copies of the 
information that we sent to the requesters. In most cases, the information includes 
consumer complaints submitted to the FTC. Personal information about consumers 
and requesters has been redacted’.  
                                                 
 
 
 
26 See extracts from the SEC FOIA Annual Report at Appendix B, section 10. 
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6 TRANSPARENCY OF REGULATORS’ GOVERNANCE PROCEDURES 

6.1 Background 
The Panel’s priorities for investigation in this area were: 

• How transparent are other Regulators regarding their own 
governance processes? 

• Specifically, are Board minutes and/ or documents publically 
available and, if so, with what restrictions? 

 
The following areas of potential transparency were reviewed: 
• Publication of full or edited versions of meeting minutes 
• Publication of full or summary meeting agendas 
• Availability of (non-confidential) board papers 
• Holding open board meetings 
• Holding annual or more frequent public meetings 
• Publishing details of the attendance record of board members 
• Publishing a stakeholder survey of the regulator’s performance 
• Publishing an employee survey 
 

6.2 UK practice  
The FSA provides summary board minutes on its web-site and also holds an annual 
meeting that is open to the public. Although it does not publish an organisation-wide 
stakeholder survey the results of the survey conducted specifically by the Practitioner 
Panel is available. The attendance record of the board members is provided in the 
Annual Report. 

Table 8  FSA governance transparency 
Policy Implemented? Notes 
Board minutes published YES Edited version 
Board agendas published  NO  
Board papers available NO  
Hold open Board meetings NO  
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

YES Annual meeting 

Publish attendance record of 
Board Members 

YES  

Publish results of stakeholder 
survey 

YES Practitioner panel 
stakeholder survey 

Publish results of an employee 
survey 

NO But minutes of staff 
committee are available on 
the web-site 
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6.3 International overview and comparison with FSA 
The FSA emerges as above average, although not the leader, on transparency of 
governance. On the specific issue of publishing board minutes, the FSA does provide 
some information, albeit via an anodyne summary.  This puts it ahead of regulators in 
Australia, Canada, France, Germany and Japan where minutes do not appear to be 
published at all. 
However, FI in Sweden provides more detailed feedback as do regulators in the US. 
More generally, the real leaders in transparency are in the US. There, due largely to 
the requirements of legislation, individuals enjoy far more comprehensive access to 
board (or equivalent) agendas, papers, meetings and minutes. 
 

6.4 Australia 
The governance practices of ASIC and APRA were reviewed. Both organisations 
detail the attendance record of board members in the Annual Report. In addition, 
APRA has made public the detailed results of its 2009 Stakeholder survey. 

Table 9  ASIC & APRA governance transparency 
Policy Implemented? Notes 
Board minutes published NO  
Board agendas published  NO  
Board papers available NO  
Hold open Board meetings NO  
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

NO  

Publish attendance record of 
Board Members 

YES  

Publish results of stakeholder 
survey 

YES APRA only 

Publish results of an employee 
survey 

NO  
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6.5 Canada 
The review in Canada focused on FCAC and OBSI. These two organisations did not 
show high levels of transparency.  
Access to board information was not provided. FCAC participated in a government-
wide employee survey and reported its results. OBSI conducted its own stakeholder 
survey. 

Table 10  OBSI & FCAC governance transparency 
Policy Implemented? Notes 
Board minutes published NO  
Board agendas published  NO  
Board papers available NO  
Hold open Board meetings NO  
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

NO  

Publish attendance record of 
Board Members 

YES OBSI 

Publish results of stakeholder 
survey 

YES OBSI 

Publish results of an employee 
survey 

YES FCAC 
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6.6 France 
AMF and ACAM were reviewed regarding their governance practices. No examples 
of the selected transparency policies were found. 

Table 11  AMF and ACAM governance transparency 
Policy Implemented? Notes 
Board minutes published NO  
Board agendas published  NO  
Board papers available NO  
Hold open Board meetings NO  
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

NO  

Publish attendance record of 
Board Members 

NO  

Publish results of stakeholder 
survey 

NO  

Publish results of an employee 
survey 

NO  

 

6.7 Germany 
The governance policies of BaFin were reviewed. No examples of the selected 
transparency policies were found. 

Table 12  BaFin governance transparency 
Policy Implemented? Notes 
Board minutes published NO  
Board agendas published  NO  
Board papers available NO  
Hold open Board meetings NO  
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

NO  

Publish attendance record of 
Board Members 

NO  

Publish results of stakeholder 
survey 

NO  

Publish results of an employee 
survey 

NO  
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6.8 Japan 
The governance policies of the FSA were reviewed. No examples of the selected 
transparency policies were found. 

Table 13  FSA governance transparency 
 
Policy Implemented? Notes 
Board minutes published NO  
Board agendas published  NO  
Board papers available NO  
Hold open Board meetings NO  
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

NO  

Publish attendance record of 
Board Members 

NO  

Publish results of stakeholder 
survey 

NO  

Publish results of an employee 
survey 

NO  
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6.9 Sweden 
The governance policies of FI were reviewed. Agendas and quite detailed minutes of 
board meetings are published.27 

Table 14  FI governance transparency 
Policy Implemented? Notes 
Board minutes published YES  
Board agendas published  YES  
Board papers available NO  
Hold open Board meetings NO  
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

NO  

Publish attendance record of 
Board Members 

NO  

Publish results of stakeholder 
survey 

NO  

Publish results of an employee 
survey 

YES FI publishes the full results of 
its annual employee survey 

 

                                                 
 
 
 
27 See Appendix B, sections 12 and 13 for an example of minutes in Swedish and translated 
via Google Translates 



Transparency as a regulatory tool 

48 

 

6.10 United States 
Regulators in the US emerged as the most transparent in terms of how much they 
revealed concerning their own governance. Examples in the table below are drawn 
from the SEC and NCUA. 
A key reason for the openness of US regulators is the impact of various state and 
federal so-called ‘Government in the Sunshine Acts’. These were in part a reaction to 
the events of Watergate and they mandate considerable transparency of the 
activities of all types of government agencies, including regulators. 
Whilst the ‘Sunshine’ Acts still permit some meetings and topics to be confidential the 
holding of private sessions must be announced as must the reason which permits 
them to be held behind closed doors. 

Table 15  Examples of US regulators’ governance transparency 
Policy Implemented? Notes 
Board minutes published YES  
Board agendas published  YES May extend to full transcripts 
Board papers available YES Sometimes in advance of the 

meeting 
Hold open Board meetings YES Can be web-cast 
Hold annual or more frequent 
public meetings where the 
organisation’s performance can 
be questioned 

NO  

Publish attendance record of 
Board Members 

YES  

Publish results of stakeholder 
survey 

YES  

Publish results of an employee 
survey 

YES  

 
Appendix B, sections 11 (NCUA) and 12 (SEC) provides copies of information on 
meetings made available on the web. The NCUA provides: 
• A meeting schedule, including notification of closed meetings 
• A bulletin detailing the key decisions taken  
• Pre-advice of the draft decisions to be considered at the next meeting 
• Copies of non-confidential) board papers, available from 30 minutes prior to the 

meeting until 30 days after 
The SEC provides a full list of its meetings, including agendas. Where meetings are 
to be closed the reason is cited. Links are also provided to live webcasts and also to 
an archive of earlier meeting webcasts. 
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7 DISCLOSURE OF COMPLAINTS DATA ABOUT FINANCIAL 
PROMOTIONS  

7.1 Background 
The Panel wished to understand how regulators internationally handle complaints 
relating specifically to promotional campaigns for financial products and what steps 
they take to enforce compliance with the appropriate rules or guidelines.  
One specific area of interest was whether any regulators had established a public 
register of complaints about financial promotions or if this had been considered.  
 

7.2 UK practice  
The FSA takes considerable interest in the area of financial promotions. It requests 
consumers to contact it with copies of advertisements that they feel are unfair or 
misleading, although it warns that ‘for legal reasons’ it cannot reveal what action it 
may have taken as a result. It has also tracked the incidence of non-compliant 
campaigns via regular thematic research.  
However, there is a difference of opinion between the FSA and the Panel as to the 
type of approach that should be adopted to maximise compliance with financial 
promotions. The Panel has suggested that the FSA should consider producing a 
register of non-compliant promotions with the dual purpose of clarifying practices 
about which it had concerns and serving as a deterrent. The FSA’s comments on this 
approach were: 
During the informal consultation in 2007, we requested views on the use of a public 
register, which would disclose the details of firms that have amended or withdrawn a 
financial promotion at our request.  
In favour of publishing the Register is the possibility that it would raise industry 
standards by clarifying our expectations and consumers would have better 
information on which to make their buying decisions. A Register would also make 
much more visible what the FSA does to reduce risk in the area of financial 
promotion, and so could contribute to our confidence objective. 
Against publication is the possibility that the Register would result in reputational 
damage to firms that was disproportionate and so unfair. If this were the case, or if 
firms thought it might be, a significant potential downside would be that firms would 
be less willing to make changes to their promotions for fear of appearing on the 
Register. We are, in practice, very dependent on the cooperation of firms to make 
changes or withdrawals quickly to minimise risks to consumers, and this was a 
significant factor in our thinking. We were also conscious that a Register that 
accumulated some 400 entries every year (based on current levels of FSA activity), 
and where we were constrained in what we could say, would be less useful to 
consumers as an educational tool than a smaller number that focused on the worst 
cases. The existence of the Register could also be a disincentive to innovation in 
financial promotions if firms became more cautious about their interpretation of FSA 
requirements. 
For the reasons outlined above, and given the benefits that are achievable by using 
the alternative tools, we do not consider that the additional benefits of a public 
Register are sufficient to justify the significant downsides.  
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7.3 International overview and comparison with FSA 
There is considerable diversity in the methods used by regulators internationally to 
enforce compliance of financial promotions. These range from purely reactive to very 
proactive approaches. However, it is noticeable that transparency per se forms only 
one part of the methods used to seek to protect consumers in this area. Also, no 
examples were found of the use of a register of the type advocated by the Panel. 
Examples of the range of approaches adopted are: 

Table 16  Examples of approaches to financial promotions enforcement 
Approach Selected 

regulators 
adopting 
 

Comments 

Reactive – inspection 
complaint driven reviews 

CFTC; SESC; 
AMF 

Action may be taken in private or 
disclosed via anonymised or 
identified press release 
 

Wider regulation scope  BdF Licensing and monitoring of 
marketing organisations working on 
behalf of regulated financial firms 
 

Advise on common errors SEC; ASIC Issue ‘no action’ letters or highlight 
systemic problems to industry 
associations 
 

Direct advice to 
consumers on ‘pitfalls’ to 
look out for in promotions 

FTC Highlight potentially misleading 
inclusions and omissions from 
financial product advertisements  
 

Post-clearance or pre-
clearance of specific 
adverts  

Insurance 
commissioners, 
NFA, FINRA, 
CFPA  

 

May be required for all advertisers 
or new advertisers and for all 
promotions or ‘higher risk’ ones  

Field testing/ Research  CFPA, 
AMF/ACAM  
FCAC  

Giving immunity for field-testing 
different approaches.  
Joint research with the industry  

  

7.4 Australia 
ASIC investigates financial promotions both proactively and in response to 
complaints. It frequently publicises its objections and the enforcement action it has 
taken. 
In addition, it provides guides and policy statements regarding advertising, including: 
• Guide on the use of past performance in promotional material 
• Policy Statement 170 -  Prospective financial information  
• Advertising guidelines for the issuers of unlisted debentures 
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ASIC recently summarised its activities in respect of advertising while giving 
evidence to a Parliamentary Committee:28 

 Over the last year, ASIC's Deposit Takers and Insurers team (DTI) has taken 
action 15 times in relation to advertising and marketing material for financial 
products including bank accounts, insurance and credit. Outcomes from this 
action include entities withdrawing their advertising, changing their advertising 
to comply with the law or in some cases taking other steps to address ASIC's 
concerns. For example, in 2009, ASIC raised concerns with Westpac Banking 
Corporation that some advertising for the Westpac Choice account was 
misleading, or likely to mislead, because it gave the impression that the 
promoted offer of no monthly fees would apply to all customers. In fact, the 
offer only applied to new customers. Westpac took a number of steps to 
address ASIC’s concerns including making their offer available to all 
customers.  

 Over the last 12 months, DTI has also undertaken targeted monitoring of 
advertising for financial products such as bank accounts. In one case, this 
monitoring identified advertising concerns that were widespread across 
industry and a broader approach was adopted by ASIC to address these 
concerns, including writing to relevant peak industry bodies to distribute our 
concerns to their members.  

 As a part of its forward program ....... ASIC is committed to thematic reviews 
of advertising, including reviewing seminars. The program includes a 
campaign targeted at CFD and other over-the-counter derivatives. ASIC 
officers will be attending CFD seminars as part of a project directed at 
reviewing the way CFDs are advertised and sold to retail investors and 
comparing this information with complaints data. ASIC also has several 
enforcement matters and compliance projects focused on unacceptable 
conduct in the promotion of various products and trading systems. 

                                                 
 
 
 
28 See Parliamentary Joint Committee on Corporations and Financial Services 24th June 2009 
(http://www.aph.gov.au/senate/committee/corporations_ctte/fps/report/e03.htm) 
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ASIC regularly, and promptly, issues press releases where it has taken up issues of 
misleading advertising and obtained commitments for withdrawal or changes. These 
provide details of the reasons for ASIC’s objections and the actions agreed. For 
example:29 

 The Australian Securities and Investments Commission (ASIC) today 
accepted an enforceable undertaking from Industry Fund Services Pty Ltd 
(IFS) in relation to its super choice advertising campaigns 'Compare the pair' 
and 'A lifetime of difference'. 
 
'ASIC was concerned that consumers might have been confused by the 
advertisements as previously published, and is pleased that IFS has changed 
its advertising in response to our concerns', Mr Jeremy Cooper, Deputy 
Chairman of ASIC, said. 
 
IFS has, without accepting ASIC's views, undertaken to refrain from: 

 using projections of retirement payouts or future fund balances 
applying comparisons of current or past fees or average fees, 
unless these projections were properly qualified, and 

 representing that the only relevant factor for comparisons of 
different super funds, in the context of projections of retirement 
payouts or future fund balances, is the fees charged by the 
operator of the fund. 

On 27 May 2005, IFS suspended its advertising campaign, which involved 
both television and print media, pending the outcome of discussions with 
ASIC.  
 
'All advertising about choice of superannuation funds must be clear, accurate 
and unambiguous, with the correct level of detail set out for consumers. This 
is particularly important with the introduction of Super Choice on 1 July', said 
Mr Cooper. 
 
'ASIC will continue to work cooperatively with the superannuation industry to 
ensure that any concerns are resolved quickly and in the interests of better 
information for consumers. We certainly don't want to stop funds from 
explaining the benefits of their products to consumers, provided they don't go 
too far', he said. 

                                                 
 
 
 
29 See ASIC press release 05-148 (http://www.asic.gov.au/asic/asic.nsf/byheadline/05-
148+Industry+fund+services+agrees+to+change+advertising?openDocument) 
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7.5 Canada 
The Financial Consumer Agency of Canada (FCAC) adopted an interesting, 
proactive approach in the area of financial promotions by commissioning joint 
research with the industry. In an effort to improve credit card disclosure for 
consumers, it worked with MasterCard Worldwide (MasterCard) to create a new 
model credit card application form designed to help Canadian consumers better 
understand the content of the forms they were signing. Once the model was finalized 
in 2008, FCAC and MasterCard commissioned Les Études de Marché Créatec+ to 
conduct focus group testing to help determine how well consumers with average 
literacy skills could understand the plain language credit card application form.30 
 

7.6 France 
Regulators have been active in France with regard to financial promotions. In 2003, 
laws on financial promotions were tightened, and extended in coverage, to include a 
requirement for direct marketers working on behalf of the sector to be registered and 
licensed with the Banque de France. 
In addition, the most recent reorganisation of the structure of regulation has been 
partly stimulated by concerns about the impact of misleading financial promotions for 
collective investment schemes.  
As part of the new structure the AMF has expanded its resources to increase its 
monitoring capabilities. A key initiative is the plan to establish a ‘Joint Saving and 
Investment Product Observatory’ in collaboration with the newly-formed ACP.31  The 
AMF explains ‘by centralising research and analyses conducted within the AMF and 
externally, the observatory will monitor marketing of financial products to non-
professional investors, communication/advertising activities by distributors of financial 
products, and household financial investment trends’. The AMF also intends to use 
its increased headcount in part to ‘bolster supervision of advertising literature and the 
means used to market retail products’.  
The ACP confirms this approach ‘The Ordinance introduces an innovative means of 
coordination between the ACP and the AMF, called the Pôle Commun (the Joint 
Unit). The Joint Unit will implement joint supervision of the marketing conditions of 
financial products and compliance by the regulated entities with their obligations 
towards their clients, borrowers, insured persons, members and beneficiaries. The 
Joint Unit will notably operate a common monitoring of advertising campaigns and 
create a single point of contact for client queries’. 
 

                                                 
 
 
 
30 See AppendixB, section 9 for an extract. 
31 See Appendix B, section 8 
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7.7 Germany 
BaFin aims to work on a collaborative basis with the industry in respect of 
promotional campaigns. Its 2008 Annual Report highlighted the actions it had taken 
in the light of new advertising regulations having been introduced ‘Since institutions 
needed information on the new advertising regulations in the year under review, 
BaFin discussed the new guidelines with companies, lawyers and representatives 
from academia in a workshop. BaFin has included the findings from the workshop in 
its administrative practice. It is planning a supervisory memorandum for 2009 which 
is designed to provide the institutions with information on interpreting the advertising 
provisions. 
If advertising is directed at private customers, the possible benefits of an investment 
may only be stressed if attention is drawn to possible risks at the same time. The 
company placing the advertisement may not use incomprehensible wording for 
important statements or warnings and may not weaken them; comparisons within an 
advertisement must be meaningful and balanced. Advertisements referring to 
changes in the gross value of a financial instrument must also include details of the 
impact of commission, charges and other fees’.32 
 

7.8 Japan 
The FSA’s approach to advertising problems, identified via complaints or supervision, 
is initially to look for, and monitor, voluntary improvement. The relevant regulation 
states ‘they shall identify and keep track of the status of voluntary improvement made 
by the business operator by holding in-depth hearings and, when necessary, 
requiring the submission of reports based on Article 56-2 (1) of the FIEA. When the 
Financial Instruments Business Operator is deemed to have a serious problem from 
the viewpoint of protecting public interests and investors, the supervisors shall take 
actions such as issuing an order for business improvement based on Article 51 of the 
FIEA. When the Financial Instruments Business Operator is deemed to have 
committed a serious and malicious violation of law, the supervisors shall consider 
necessary actions, including the issuance of an order for business suspension based 
on Article 52 (1) of the FIEA’ 

                                                 
 
 
 
32 See BaFin Annual Report 2008 (English version) 
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The guidance to supervisors includes a wide-ranging list of potential problems with 
advertisements which would rule them unacceptable. Examples include: 
 
‘A. Whether the letters used in the advertisement, etc., to indicate some items are not 
too inconspicuous in terms of size, shape and colour compared with the letters used 
for other items. In particular, whether the letters used to indicate benchmarks whose 
movements could cause losses, such as interest rates and prices, the risk of losses 
and the reasons for them, the risk of the loss amount exceeding the principal amount, 
and the direct cause thereof, are not markedly different in size from the largest letters 
used in the same advertisement, etc. 
B. Whether the advertisement, etc., avoids placing too much emphasis on the 
advantages of the financial instruments and indicating its disadvantages in an 
inconspicuous manner. 
C. In the case of an advertisement shown on displays of electric devices, whether 
sufficient display time is secured for users to read and understand all necessary 
items’ 
 
The SESC, in its Annual Report, details examples of promotional campaigns that do 
not meet the regulations and the sanctions they have applied. As an example: 
 
(i) Posting of information extremely different from facts 
 
Financial Leader K.K. (the “Company”) was registered as an investment advisory 
company on August 25, 2004. After this, the Company created and disclosed three 
types of websites sequentially which were respectively named “Golden Portfolio,” 
“Institute for Investment Research to Win,” and “Institute for Powered Investment.” 
On these websites, the Company posted advertisements of its investment advisory 
business, and some other tips such as a “line-up of stocks introduced by the 
Company in the past,” together with “recommended stocks” and “recommended 
dates for buying”. According to the Company, these stocks (hereinafter “featured 
stocks”) constituted part of the stocks recommended by the Company to the 
customers having investment advisory agreements with the Company. 
In the inspection on this occasion, the SESC verified the record of investment advice 
on featured stocks as of December 4, 2006. As a result, the 68 cases (for 62 stocks) 
posted on “Golden Portfolio” were found to include 34 cases (for 31 stocks) for which 
the Company had no advisory experience, and 12 cases (for 12 stocks) for which the 
Company had given no advice on the recommendable dates for buying posted on 
this website; the 68 cases (for 62 stocks) posted on “Institute for Investment 
Research to Win” were found to include 34 cases (for 31 stocks) for which the 
Company had no advisory experience, and 13 cases (for 12 stocks) for which the 
Company had given no advice on the recommendable dates for buying posted on 
this website; and the 56 cases (for 51 stocks) posted on “Institute for Powered 
Investment” were found to include 34 cases (for 31 stocks) for which the Company 
had no advisory experience, and 12 cases (for 12 stocks) for which the Company 
had given no advice on the recommendable dates for buying posted on this 
website.  
 
In this way, the Company was determined as having represented such information 
about its advisory service extremely different from facts. 
 
(ii) E-mailing of information extremely different from facts 
 
On August 25, 2004 and later, the Company sent the same e-mail message to a 
large number of customers having investment advisory agreements with the 
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Company. In this e-mail message, the Company described the record of its advisory 
service and introduced some successful cases where tremendous profits, such as “a 
gain of 86.1 million yen in the case of maximum profit,” had been obtained, in order 
to solicit these customers to switch to an investment advisory agreement with more 
expensive advisory fees. This solicitation was accompanied by the following 
catchphrases which, the Company said, has contributed to the aforesaid successful 
cases:“Golden Membership: Wining Percentage of 80%, Average Growth of 170%; 
Diamond Membership: Wining Percentage of 95%, Average Growth of 240%” 
(“Golden Portfolio”),“Special Stocks and Platinum Stocks: Wining Percentage of 99%, 
Average Growth of 170%”(“Institute for Investment Research to Win”),“Special 
Membership: Wining Percentage of 80%, Average Growth of 170%; 
Executive Membership: Wining Percentage of 95%, Average Growth of 240%” 
(“Institute for Powered Investment”). 
 
However, after the SESC inspected the record of the Company's advisory service 
described in the aforesaid e-mail message transmitted to 1,098 customers for the 
period from April 1, 2005 to December 1, 2006, it was found that the Company had 
no experience of any such advisory service and therefore the Company was 
determined as having represented such information about its advisory service under 
investment advisory agreements that was extremely different from facts. 
 
- Date of recommendation: May 25, 2007 
 
- Administrative disciplinary action(s): 
(i) Suspension of all services for investment advisory business for one month 
(ii) Order for business improvement 
 
 
 

7.9 Sweden 
In Sweden, FI has only a limited role with respect to advertising and firms are not 
obliged to submit their promotional materials for approval. However, the Swedish 
Consumer Agency (Konsumentverket) does have powers to take action against 
misleading advertising. 
Konsumentverket provides comprehensive information on its website of promotional 
campaigns it has challenged including relevant court documentation detailing its 
objections. 
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7.10 United States 
Regulators in the US have adopted a wide range of approaches to transparency in 
the area of promotional campaigns. 
The OCC is essentially reactive. OCC has detailed checks on advertisements 
contained in its handbook which inspectors use when conducting a bank examination 
but it does not make public its assessment of individual advertisements.  
The Commodity Futures Trading Commission (CFTC) implements the regulations 
which govern advertising by commodity pool operators (CPOs), commodity trading 
advisors (CTAs), and their principals. Recent amendments adopted by the CFTC: (1) 
restrict the use of testimonials; (2) clarify the required placement of the prescribed 
simulated or hypothetical performance disclaimer; and (3) explicitly include 
advertising through electronic media within the regulation’s coverage. The 
Commission pursues actions involving false or misleading advertising and works 
aggressively to detect and stop such advertising by filing enforcement actions. 
 
In recent years the SEC has highlighted failures in compliance with advertising 
requirements as one of the more frequent issues identified in examining firms. 
Inappropriate methods of calculating and displaying performance data is a particular 
problem. As a matter of policy, the SEC does not review specific advertisements 
except when conducting an examination of an investment adviser. Nor does it 
provide a register of examples of non-complying promotions. Instead it tends to draw 
attention to common errors through published no-action letters and enforcement 
actions. An example of the guidance given by the SEC is: 
The SEC staff has said that, if you advertise your past investment performance 
record, you should disclose all material facts necessary to avoid any unwarranted 
inference. For example, SEC staff has indicated that it may view performance data to 
be misleading if it: 
 
• Does not disclose prominently that the results portrayed relate only to a select 

group of the adviser’s clients, the basis on which the selection was made, and 
the effect of this practice on the results portrayed, if material; 

• Does not disclose the effect of material market or economic conditions on the 
results portrayed (e.g., an advertisement stating that the accounts of the 
adviser’s clients appreciated in value 25% without disclosing that the market 
generally appreciated 40% during the same period); 

• Does not reflect the deduction of advisory fees, brokerage or other 
commissions, and any other expenses that accounts would have or actually 
paid; 

• Does not disclose whether and to what extent the results portrayed reflect the 
reinvestment of dividends and other earnings; 

• Suggests or makes claims about the potential for profit without also disclosing 
the possibility of loss; 

• Compares model or actual results to an index without disclosing all material 
facts relevant to the comparison (e.g., an advertisement that compares model 
results to an index without disclosing that the volatility of the index is materially 
different from that of the model portfolio); and 

• Does not disclose any material conditions, objectives, or investment strategies 
used to obtain the results portrayed (e.g., the model portfolio contains equity 
stocks that are managed with a view towards capital appreciation). 
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The Federal Trade Commission’s Bureau of Consumer Protection contains a 
Division of Advertising Practices which has responsibility for enforcing the country’s 
truth-in-advertising laws across all sectors. Recently, it has targeted the financial 
services sector as a priority area and highlighted the following activities in its 2009 
Annual Report: 
• Challenging unlawful and deceptive financial services, particularly those related 

to sub-prime credit or lending. Examples include a settlement with CompuCredit 
Corporation that will bring consumers an estimated $114 million in credits and 
cash refunds; six actions against businesses falsely promising foreclosure 
rescue; and joint actions with state enforcers against 36 credit repair operations 
that deceptively claimed they could remove accurate and timely negative 
information from consumer credit reports 

In the same report its Chairman noted ‘On the consumer protection side, there can 
be no greater priority than addressing the credit crisis and protecting consumers in 
financial distress. This year, the Commission increased enforcement efforts against 
mortgage foreclosure “rescue” scams, bogus debt relief and credit repair schemes, 
unlawful debt collection operations, and deceptive credit offers to consumers in the 
subprime market. The FTC also initiated actions against brokers and lenders who 
deceptively advertised mortgages with low “teaser” rates. In addition, the FTC 
charged Bear Stearns Companies and EMC Mortgage Corporation with unlawful 
practices in servicing and collecting mortgage loans; the settlement returned $28 
million to 86,000 consumers.’ 
 
FTC publishes guidance documents for advertisers and also advice feature articles 
for consumers. Examples include: 
• Guide concerning the use of endorsements and testimonials 33 
• Deceptive Mortgage Ads: What they leave out 34 
The FTC also provides a briefing document on the legal bases of its enforcement 
approach with respect to advertising 35 and conducts workshops to assist businesses 
to abide by federal truth-in-advertising laws. 
The most interventionist policies with respect to financial promotions come from 
some of the state insurance commissioners and from self-regulatory bodies. 

                                                 
 
 
 
33 See http://www.ftc.gov/os/2009/10/091005revisedendorsementguides.pdf 
34 See Appendix B, section 6 (http://www.ftc.gov/bcp/edu/pubs/articles/naps17.pdf) 
35 See http://www.ftc.gov/oia/assistance/consumerprotection/advertising/enforcement.pdf. 
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State insurance commissioners typically require insurance companies to submit 
information on new products, including how much the products will cost, how the 
contracts will be written, and what kind of advertising will be used. 
The NAIC provides model rules, for example MDL 570 Annuities Advertisements 
‘This regulation sets forth minimum standards and guidelines to assure a full and 
truthful disclosure to the public of all material and relevant information in the 
advertising of life insurance policies and annuity contracts’. NAIC says about the 
model rules process ‘Upon NAIC adoption of the Model Law, it will be a priority of the 
NAIC, through the collective efforts of the Members, to uniformly adopt the Model 
Law in a majority of states within three years after its adoption by the NAIC 
membership. The NAIC Members will devote significant regulator and NAIC 
resources to communicate, educate and support the Model Law. The NAIC staff will 
provide briefing materials, testimony, make state visits and answer questions. The 
Executive Committee shall provide quarterly updates to the NAIC Plenary on the 
status of adoption by states of the Model Law. The NAIC will post information on its 
website and issue public releases when a state adopts a Model Law’ 
Individual States can require advertisers to file specific advertisements for approval. 
Oregon states: 
 ‘Under ORS 742.009, sales materials for insurance products shall not be false, 
deceptive, or misleading. The Insurance Division uses the provisions on this 
Transmittal and Standards form to evaluate compliance. The director of the 
Department of Consumer and Business Services may require advertisements to be 
filed for approval prior to use. All life and annuity advertisements, regardless of 
format (brochure, Web site, etc.), are expected to comply. Advertisements created by 
producers, soliciting any feature of a particular policy or rider, may be filed or self-
certified by the insurer. All of the filing requirements apply when the insurer delegates 
the responsibility of self-certification to the producer. The producer may not submit 
the advertisement to the Oregon Insurance Division (OID) directly. The OID only 
accepts submissions from insurers. Advertisements that remain active on our records 
will be archived in our system after three years. This means an insurer may continue 
to use these approved advertisements as long as they continue to meet the 
requirements and comply with the advertising mandates. Archiving allows the division 
to manage records without imposing additional filing requirements on insurers’ 
Filing can be either for pre-approval or on the basis of self-certification. The Oregon 
form provides a checklist to confirm that each specific advertisement meets all legal 
and regulatory requirements. 36 
 
FINRA Rule 2210 requires any firm that has not previously filed advertisements with 
FINRA to file all of its advertisements at least 10 days prior to first use; this filing 
requirement continues for one year from the first submission. The full FINRA filing 
requirements are summarised as follows: 
 

                                                 
 
 
 
36 See Appendix B, section 7 (http://www.cbs.state.or.us/external/ins/docs/serff/3308.pdf) 
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Table 17  Summary of NASD Conduct Rules 2210(c) and 2220(c) 
Filing Requirements for Advertising and Sales Literature 

 Who What When Conduct 
Rule 

Members who 
have never 
filed 

All advertisements 10 days prior to first use 
for one year dating from 
the first submission 

2210(c)(5)(A) 

All members Options communications used prior to the 
delivery of the Options Disclosure Document 

10 days prior to first use; 
wait for FINRA staff 
approval 

2220(c)(1) 

All members Sales literature that contains bond mutual 
fund volatility ratings 

10 days prior to first use; 
wait for FINRA staff 
approval 

2210(c)(3) 

All members CMO advertisements 10 days prior to first use; 
cannot use until 
changes required by the 
Department have been 
made 

2210(c)(4)(B) 

All members Investment company advertisements or sales 
literature that use rankings or performance 
comparison information that is not generally 
published or is created by the investment 
company, its underwriter or affiliate, must be 
filed with corroborating data 

10 days prior to first use; 
cannot use until 
changes required by the 
Department have been 
made 

2210(c)(4)(A) 

All members Investment company advertisements and 
sales literature 

Within 10 days of first 
use 

2210(c)(2)(A) 

All members Public direct participation program 
advertisements and sales literature 

Within 10 days of first 
use 

2210(c)(2)(A) 

All members Security Futures advertisements. 10 days prior to first use; 
cannot use until 
changes required by the 
Department have been 
made 

2210(c)(4)(C) 

All members Final version of TV and Video advertisements Within 10 days of first 
use or broadcast 

2210(c)(6) 

All members Certain 529 Plans advertisements and sales 
literature offering registered investment 
company products 

Within 10 days of first 
use 

2210(c)(2)(A) 

All members Government securities advertisements Within 10 days of first 
use 

2210(c)(1) 

All members Investment analysis tool, report templates, 
and sales literature and advertisements.  

Within 10 days of first 
use 

IM-2210-6(a) 

 "Advertisements" are communications with the public that appear in media (e.g., newspaper, radio, 
television, web sites) whereas "sales literature" is directed to a specific audience or group (e.g., mailers, 
brochures, and password protected web sites). For complete definitions see NASD Conduct Rule 
2210(a). 
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The NFA requires members to submit all radio or television advertisements that 
make any specific recommendations or refer to or describe the extent of any profit 
obtained in the past or that can be achieved in the future to NFA’s promotional 
material review team for its review and approval at least 10 days prior to first use.  
Members are also prohibited from using promotional material that contains: claims 
regarding seasonal trades; claims regarding historical price moves; claims regarding 
price movements that are characterized as conservative estimates when in fact such 
price movements would be dramatic; claims using certain pricing data for a product 
different from the one being marketed in the promotional material;  claims containing 
profit projections; claims containing “cherry picked” trades; and claims regarding 
mathematical examples of leverage as a means of suggesting that prospective 
customers are likely to earn large profits from trading. 
Members are also required to maintain a record of all advertisements used. 
NFA publishes a detailed guide for members to compliance requirements with its 
Rule 2-29 Communications with the Public and Promotional Material. 37 
The new CFPA is intended to have the authority to review not only consumer lending 
practices, but also fraud and deceptive advertising, to determine and establish rules 
governing whether or not marketing practices and advertising are misleading, or if 
consumer financial products and services are being advertised and marketed fairly to 
consumers.  
The administration’s proposals include the following: 38   
‘We propose a new proactive approach to disclosure. The CFPA will be authorized to 
require that all disclosures and other communications with consumers be reasonable: 
balanced in their presentation of benefits, and clear and conspicuous in their 
identification of costs, penalties, and risks’.   
We propose the following initiatives to improve the transparency of consumer product 
and service disclosures. 
Make all mandatory disclosure forms clear, simple, and concise, and test them 
regularly. 
Mandatory disclosure forms should be clear, simple, and concise. This means the 
CFPA should make judgments about which risks and costs should be highlighted and 
which need not be. Consumers should verify their ability to understand and use 
disclosure forms with qualitative and statistical tests. 
A regulator is typically limited to testing disclosures in a “laboratory” environment. A 
product provider, however, has the capacity to test disclosures in the field, which can 
produce more robust and relevant results. For example, a credit card provider can try 
two different methods to disclose the same product risk and determine which was 
more effective by surveying consumers and evaluating their behaviors. We propose 
that the CFPA should be authorized to establish standards and procedures, including 
appropriate immunity from liability, for providers to conduct field tests of disclosures. 
 
 
 
                                                 
 
 
 
37 See http://www.nfa.futures.org/NFA-compliance/publication-library/compliance-rule-2-29.pdf 
38 See Financial Regulatory Reform: A New Foundation – Department of Treasury 
(http://www.financialstability.gov/docs/regs/FinalReport_web.pdf) 
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Require that disclosures and other communications with consumers be reasonable. 
Disclosure mandates for consumer credit and other financial products are typically 
very technical and detailed. This approach lets the regulator determine which 
information must be emphasized and helps ensure that disclosures are standard and 
comparable. Flaws in this approach, however, were made clear by the spread of new 
and complex credit card plans and mortgages that preceded the credit crisis. The 
growth in the types of risks stemming from these products far outpaced the ability of 
disclosure regulations to keep up. Indeed, a regulator must take time to update 
mandatory disclosures because of the need for consumer testing and public input, 
and it is unduly burdensome to require the entire industry to update its disclosures 
too frequently. In addition to detailed rules, we propose a principles-based approach 
to disclosure. 
We propose a regime strict enough to keep disclosures standard throughout the 
marketplace, yet flexible enough to adapt to new products. Our proposed legislation 
authorizes the CFPA to impose a duty on providers and intermediaries to require that 
communications with the consumer are reasonable, not merely technically compliant 
and non-deceptive. 
Reasonableness includes balance in the presentation of risks and benefits, as well 
as clarity and conspicuousness in the description of significant product costs and 
risks. This is a higher standard than merely refraining from deception. Moreover, 
reasonableness does not mean a litany of every conceivable risk, which effectively 
obscures significant risks. It means identifying conspicuously the more significant 
risks. It means providing consumers with disclosures that help them to understand 
the consequences of their financial decisions. 
The CFPA should be authorized to apply the duty of reasonableness to 
communications with or to the consumer, as appropriate, including marketing 
materials and solicitations. The CFPA should determine the appropriate scope of this 
duty. A provider or intermediary should be subject to administrative action, but not 
civil liability, if its communications violate this duty. 
The CFPA also should be authorized to apply the duty of reasonableness to 
mandatory disclosures. The regulator typically sets requirements for disclosure for 
mainstream products and services. If a new product emerges that the regulator did 
not anticipate, the mandatory disclosure may not adequately disclose a major risk of 
the product. A deficient but compliant mandatory disclosure may lull the consumer 
into a false sense of security, undermining the very purpose of a disclosure mandate. 
It is not fair or efficient to make the consumer bear the cost of disclosures that are out 
of date. Nor is it reasonable to expect that the regulator will have the capacity to 
update disclosures on a real-time basis. Therefore, we propose that providers should 
share with the regulator the burden of updating mandatory disclosures when they 
introduce new products. 
The CFPA should be authorized to implement a process under which a provider, 
acting reasonably and in good faith, could obtain the equivalent of a “no action” letter 
for disclosure and other communications for a new product. For example, the CFPA 
could adopt a procedure under which a provider petitions the CFPA for a 
determination that its product’s risks were adequately disclosed by the mandatory 
model disclosure or marketing materials. The CFPA could approve use of the 
mandatory model or marketing materials, or provide a waiver, admissible in court to 
defend against a claim, for varying the model disclosure. As a further example, if the 
CFPA failed to respond in a timely fashion, the provider could proceed to market 
without fear of administrative sanction on that basis. The provider could potentially 
shorten the mandatory waiting period if it submitted empirical evidence, according to 
prescribed standards, that its marketing materials and the mandatory disclosure 
adequately disclosed relevant risks. The CFPA should have authority to adapt and 
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adjust its standards and procedures to seek to maximize the benefits of product 
innovation while minimizing the costs. 
 
Harness technology to make disclosures more dynamic and relevant to the individual 
consumer. 
Disclosure rules today assume disclosures are on paper and follow a prescribed 
content, format, and timing; the consumer has no ability to adapt content, timing, or 
format to her needs. The CFPA should harness technology to make disclosures more 
dynamic and adaptable to the needs of the individual consumer. New technology can 
be costly, and the CFPA should consider those costs, but it should also consider that 
spinoff benefits from new technology can be hard to quantify and could be 
substantial. 
Disclosures should show consumers the consequences of their financial decisions. 
For example, the recently enacted Credit CARD Act of 2009 requires issuers to show 
the total cost and time for repayment if a consumer paid only the minimum due each 
month, and it further requires issuers to show the amount a consumer would have to 
pay in order to pay off the balance in three years. Technology enhances the ability to 
tailor this disclosure, and an internet calculator would permit the consumer to select a 
different period, or input a payment amount above the minimum. Such calculators are 
common on the internet. The CFPA should mandate a calculator disclosure in 
circumstances where the CFPA determines the benefits to consumers outweigh the 
costs. It should also mandate or encourage calculator disclosures for mortgages to 
assist with comparison shopping. For example, a calculator that shows the costs of a 
mortgage based on the consumer’s expectations for how long she will stay in the 
home may reveal a more significant difference between two products than appears 
on standard paper disclosures.  
Technology can also help consumers better manage their use of credit by providing 
information and options at the most relevant times to them. For example, the CFPA 
should have authority, after considering the costs and benefits of such a measure, to 
require issuers to warn consumers who use a debit card at the point of sale or ATM 
machines that doing so would overdraft their account. The CFPA should also 
promote adoption of innovations in point-of-sale technology, such as allowing 
consumers who use a credit card to choose a payment plan for the purchase’. 
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7.11 IOSCO 
IOSCO has specifically reviewed the presentation of performance data in promotions 
for collective investments, and enforcement behaviour in that area. In 2002 its 
Technical Committee reviewed international enforcement practice in this area: 
 
To promote compliance with PPS (Performance Presentation Standards), the 
Regulator may employ various means. For instance, the Regulator (or SRO) may 
review the contents of specific advertisements prior to their use to ensure that they 
contain no false or misleading statements and otherwise comply with PPS. In one 
SC539 jurisdiction (Spain), a special industry group undertakes to prevent the use of 
misleading statements or omissions in advertisements, and is empowered to revise or 
stop any new or ongoing advertising campaign. Regulators also may be able to 
inspect any CIS to determine whether the CIS has calculated correctly and actually 
achieved the performance that it advertises. For instance, in at least one SC5 
jurisdiction (United States), CIS are required to maintain records supporting their 
performance claims, and the Regulator’s staff reviews this information during their 
inspections of CIS. Regulators also may rely on investor complaints about 
advertisements, and Regulators may review advertisements that appear in various 
media to determine whether the advertisements comply with PPS or are fraudulent or 
misleading. Generally, in SC5 jurisdictions, the CIS operator is most likely to be held 
responsible for the accuracy of the contents of advertisements. 
 

                                                 
 
 
 
39 IOSCO surveyed the then members of its Technical Committee Standing Committee on 
Investment Management, otherwise known as SC5. 
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8 CONCLUSIONS: COMPARING FSA PRACTICE ON TRANSPARENCY 
WITH INTERNATIONAL PRACTICE 

This section briefly summarises in one location the project findings specifically 
regarding how current FSA practice on transparency compares with the international 
organisations studied. 
 

8.1 Disclosure of complaints data 
•   The FSA was unusual in requiring firms to provide and publish their own data; 

most regulators release only data on complaints they have received and 
handled themselves 

•    Typically, the FSA’s international peers only release aggregated data and do 
not provide context information about individual firms. Consequently, the 
FSA’s arrangements to do this place them at the more transparent end of the 
spectrum 

•    Nevertheless, international examples were found that provide considerably 
more detail and analysis than will be provided by the FSA, meaning that there 
is still scope to consider greater transparency.  

•    Also the FSA’s decision not to insist on directly comparable context data may 
be a weakness in terms of how helpful the information it publishes may be to 
consumers 

 

8.2 Disclosure of firms entering enforcement 
•    The regulators reviewed generally did not disclose information on firms 

entering their enforcement procedures; indeed, in some cases information 
was not released, or was anonymised, even on completion of formal 
processes leading to sanctions. Informal enforcement related to minor 
infractions is, by its nature, confidential  

•    A limited number of instances of information being released before the end of 
enforcement processes were found. Some organisations in Canada provide 
details ahead of formal hearings which, in some cases, are held in public. 
However, even where the identity of firms involved is released prior to 
‘judgement’ such an approach is not taken in all cases and, indeed, is often 
the exception 

•    It is more common, however, to release details of those sanctioned once the 
regulator’s own processes are complete but before the respondent has 
decided whether to appeal 

•    As a result, the present FSA arrangements  are not out of line with those of 
their international peers  

•    Nor is their evidence of a movement among the regulators studied to seek 
earlier disclosure of enforcement proceedings. In some instances this reflects 
legal restrictions but it is also recognised that a policy of early release, before 
all processes are exhausted, is likely to result in less co-operation from the 
industry and may, therefore, be counter-productive 
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8.3 Response rates on freedom of information requests 
•    Differences in behaviour on this topic essentially reflected the legislation and 

general practice in the countries concerned, rather than different policy 
choices by individual organisations.  

•    Nevertheless, current FSA practice placed it broadly in the middle of the 
pack.  

•    There was very little disclosure of responsiveness on this topic from 
organisations in Canada, France, and Japan. Consequently, the FSA is 
ahead of these examples since it provides feedback on its performance and 
also provides access on its web-site to some previously released documents  

•    The level of information on responsiveness to requests released by BaFin in 
Germany is similar to that of the FSA  

•    However, considerably more detailed feedback is available in Australia and, 
particularly, the US where a highly comprehensive standard-format report is 
used by the federal agencies.  

•   Turning to the issue of how willing organisations are to release information, 
refusal rates were easily highest in Germany (BaFin), followed by the FSA 
and then the Australian regulators. Refusal rates, typically, were much lower 
in the US 

 

8.4 The transparency of regulators’ governance procedures 
•   The FSA emerges as above average, but certainly not the leader, in terms of 

the transparency of its governance processes. It provides somewhat anodyne 
summaries of its board minutes and details the attendance record of board 
members 

•    The only other countries where board minutes are released are Sweden, and 
the US. In both these cases the level of detail provided appears to be greater, 
and more insightful, than that provided by the FSA, especially in the US 

•    Easily the most extensive initiatives in transparent governance are from the 
US, largely under the influence of the many so-called ‘Government in the 
Sunshine Acts’ at state and federal level. Examples include the prior release 
of board agendas and non-confidential board papers and the holding of  open 
board/ commission meetings including the live and archived web-casting of 
such meetings 

•    Consequently, international practice suggests that there is plenty of scope for 
greater transparency by the FSA in this area 
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8.5 Disclosure of complaints data about financial promotions 
•    Considerable diversity emerged in the methods used by regulators 

internationally to enforce compliance of financial promotions. Also, it was 
noticeable that transparency per se forms only one part of the methods used 
to protect consumers in this area 

•    Consequently, international examples suggest that there are many initiatives 
that the FSA could consider adding to its present activity in this area 

•    The most proactive methods used to enforce compliance were found in the 
US. Interesting examples included requiring either pre-clearance and/ or 
detailed self-certification of advertisements; either in all cases or in those 
deemed to represent the greatest potential risk to consumers.  

•    There are also examples of very different approaches to rule-making. Some 
organisations have highly detailed codes or rule books spelling out what 
information may be presented; others, meanwhile, rely on broad principles-
based regulation  
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APPENDIX A:  ORGANISATIONS REVIEWED 

The following organisations were reviewed; however, not all transparency topics 
were relevant or covered in every case. 
 

Australia 
Organisation Role Notes 

 
APRA Regulator Australian Prudential Regulation Authority 

Prudential regulation of any entity that needed to 
be prudentially regulated 

ASIC Financial 
services 
regulator 

Australian Securities and Investments 
Commission 
Corporate, market and financial services regulator 
 

B&FS 
Ombudsman 

Ombudsman Banking & Financial Services Ombudsman 
Absorbed by the Financial Ombudsman Service in 
2008 
 

COSL Ombudsman Credit Ombudsmen Service  Limited 
Alternative external dispute resolution service 
alongside FOS 
 

EFT Code Part of 
banking 
regulations – 
not an 
organisation 

Electronic Funds Transfer Code 
ASIC used to produce annual reports on 
compliance with the (voluntary) Code based on 
self-assessment and provision of dispute statistics 
 

FOS Ombudsman Financial Ombudsman Service 
Formed in 2008 as an authorised External Dispute 
Resolution service via merger of Banking & 
Financial Services Ombudsman, the Financial 
Industry Complaints Service and the Insurance 
Ombudsman Service. It was later joined by 
Insurance Brokers Disputes Limited and Credit 
Union Dispute Resolution Centre Pty Limited 
 

IBDR Ombudsman Insurance Brokers Disputes Limited 
Became part of Financial Ombudsman Service in 
2008 
 

IOS Ombudsman Insurance Ombudsman Service 
Became part of Financial Ombudsman Service in 
2008 
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Canada 
Organisation Role Notes 

 
BCSC Provincial 

regulator 
British Columbia Securities Commission 
Regulatory agency overseeing securities dealers 
in British Columbia 
 

FCAC Consumer 
protection 
regulator 

Financial Consumer Agency of Canada 
Provides information about financial products and 
monitors the compliance of federally incorporated 
financial institutions with consumer protection laws
 

FSCO Provincial 
regulator 

Financial Services Commission of Ontario 
Regulatory agency overseeing pension plans, 
insurance, credit unions, caisses populaires, 
mortgage brokers, co-operative corporations, and 
loan and trust companies in Ontario 
 

IIROC Self-regulatory 
organisation 

Investment Industry Regulatory Organization of 
Canada 
Formed in 2008 by the merger of the Investment 
Dealers Association of Canada and Market 
Regulation Services. Regulates the conduct of all 
investment dealers in Canada 
 

MFDA Self-regulatory 
organisation 

Mutual Funds Dealers Association 
Regulates the sale of mutual funds  
 

OBSI Ombudsman Ombudsman for Banking Services and 
Investments 
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France 

Organisation Role Notes 
 

ACAM Insurance 
regulator 

Autorité de Controle des Assurances et des 
Mutuelles 
Absorbed this year in to the new ACP 
 

ACP New French 
prudential 
regulator 

Autorité de contrôle prudential 
The ACP is the result of the 2010 merger of four 
regulators which formerly supervised the French 
banking, financial services and insurance 
industries  
 

AMF Securities 
regulator 

Authorité des Marchés Financières 
Regulates the securities market, including the unit 
trusts and mutual funds markets 
 

BdF Central bank Banque de France 
 

CB Banking and 
investment 
regulator 

Commission Bancaire 
Previously the main supervisory body for credit 
institutions and investment firms. Absorbed this 
year in to the new ACP 
 

FBF Banking Self-
Regulatory 
Organisation 

Federation Bancaire Francaise 
Offers an in-house Ombudsman service 
 

FFSA Insurance 
Self-regulation 
organisation 

Fédération Française des Sociétés d’Assurance 
Became part of Association Française des 
Assureurs in 2007 
 

GEMA Insurance self-
regulation 
organisation 

Groupement des Entreprises Mutuelles 
d’Assurance  
Became part of Association Française des 
Assureurs in 2007 
 



Transparency as a regulatory tool 

71 

 
Germany 

Organisation Role Notes 
 

BaFin Financial 
services 
regulator 

Bundesanstalt für Finanzdienstleistungsaufsicht 
 BaFin was created by the merger the Federal 
Banking Supervisory Office 
(Bundesaufsichtsamt für das Kreditwesen 
(BAKred)), the Federal Supervisory Office for 
Securities Trading (Bundesaufsichtsamt für den 
Wertpapierhandel (BAWe)), and the Federal 
Insurance Supervisory Office 
(Bundesaufsichtsamt für das 
Versicherungswesen (BAV)) 
 

DOOB Banking 
Ombudsman 

Der Ombudsmann der Öffentlichen Banken 
Ombudsman service for the public banks 
 

Japan 
Organisation Role Notes 

 
FSA Financial 

sector 
regulator 

Financial Services Agency 
Responsible for overseeing banking, securities 
and exchange, and insurance 
 

JSDA Self-regulatory 
organisation 

Japan Securities Dealers Association 
Operates an in-house securities mediation and 
consultation centre 
 

JSIAA Self-regulatory 
organisation 

Japan Securities Investment Advisers 
Association 
 

SESC Securities 
regulations 
enforcement 
agency 

Securities and Exchange Surveillance 
Commission 
Part of the FSA but acts as a market watchdog 
independent from supervisory divisions of the 
FSA 
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        Sweden 
Organisation Role Notes 

 
ARN Ombudsman Allmänna reklamationsnämnden (National 

Board for Consumer Complaints) 
 

FI Financial 
sector 
regulator 

Finansinspektionen 
Regulates all companies operating in Swedish 
financial markets 
 

Konsumentverket Consumer 
protection 
regulator 

Swedish Consumer Agency 
The agency whose task is to safeguard 
consumer interests across all sectors 
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United States 

Organisation Role Notes 
 

CFPA Proposed 
consumer 
protection 
regulator 

Consumer Financial Protection Agency 
Planned new body to have responsibility for 
consumer protection and complaint handling in 
the financial sector. Not yet established. 
 

CFTC Regulator for 
commodity 
futures 
markets 
 

Commodity Futures Trading Commission 
 

FDIC Banking 
regulator 

Federal Deposit Insurance Corporation 
Primary federal regulator for state-chartered 
banks that are not members of the Federal 
Reserve System 
 

Fed Banking 
regulator 

The Federal Reserve 
Central bank and federal banking regulator 
 

FINRA Securities self-
regulation 
organisation  

Financial Industry Regulatory Authority 
Formed in 2007 through merger of the National 
Association of Securities Dealers and the 
regulation activities of the New York Stock 
Exchange 
 

FTC  Federal Trade Commission 
Regulator responsible for promotion of 
"consumer protection" across all sectors and 
the elimination and prevention of "anti-
competitive" behaviour 

NAIC Association of 
State 
Regulators 

National Association of Insurance 
Commissioners 
Co-ordinating body for state level insurance 
regulators 
 

NCUA Credit Union 
regulator 
 

National Credit Union Administration  

NFA Self-regulatory 
organisation 

National Futures Association 
Membership is obligatory to be allowed to trade 
in the futures markets 
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Organisation Role Notes 

 
OCC Banking 

regulator 
Office of the Comptroller of the Currency 
Charters and supervises national banks 
 

OTS Savings 
bodies 
regulator 

Office of Thrift Supervision 
An office within the Department of the Treasury 
responsible for supervising savings 
associations and their holding companies 
 

SEC Securities 
regulator 

Securities and Exchange Commission 
Holds primary responsibility for regulating the 
securities industry 
 

State banking 
commissioners 

Regulators Individual state organisations 
Regulate non-federal banks. Co-ordinated 
through Conference of State Banking 
Supervisors 
 

State insurance 
commissioners 

Regulators Individual state organisations 
Currently insurance regulation occurs at state 
not federal level. Co-ordinated through NAIC 
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APPENDIX B:  EXAMPLES OF DOCUMENTS REFERENCED 

 

B.1 EXAMPLE OF OUTPUT FROM NAIC DATABASE SEARCH  
 
Other Reports:  Financial Information   Licensing   Complaints  
 
 Company Search Help  

ZURICH AMER INS CO  
COMPLAINT RATIO REPORT  

Below is the Complaint Ratio Report for Zurich Amer Ins Co. Please refer to the Help for a 
description of how this report is created. In addition, you can click on each parameter to 
see a description of how the parameter is calculated for use in the Complaint Ratio Report. 
Please note that "Total Complaints" include only those complaints in which the final 
resolution by the respective state upheld the consumer's complaint position. Please refer 
to the Help for a description of these excluded complaints. 

 

  Complaint Ratios for Year 2009  Score   

  National Median Complaint Ratio  1.00   

  Zurich Amer Ins Co Complaint Ratio  0.77   

The Complaint Ratio Score for Zurich Amer Ins Co has been calculated to be 0.77 for the 
policy type Commercial Auto for the year 2009. In the graph below, this score is shown as 
a red arrow in relation to the National Median Complaint Ratio Score for Commercial Auto 
for the year 2009. 

 
 

Zurich Amer Ins Co (0.77) 
  

  Report Criteria     

  Policy Type:  Commercial Auto   

  Complaint Year:  2009   

  Premium Year:  2009   

  Complaint Index:  0.89   

  National Median Complaint Index:  1.16   

  Complaint Share:  0.0196   

  Total Complaints:  34   

  U.S. Market Share:  2.21%   

  Total Premiums:  $539,222,997   
 
NAIC Database: SPLMWP Report Date: 3/14/2010 
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B.2 EXTRACTS FROM OREGON INSURANCE REPORT: PART 1 
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B.3 EXTRACTS FROM OREGON INSURANCE REPORT: PART 2 
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B.4 EXTRACT FROM BaFin ANNUAL REPORT 
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B.5 EXTRACT FROM IOS ANNUAL REVIEW 2008 
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B.6. FTC ADVERTISING WARNING FOR CONSUMERS 
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B.7 EXTRACTS FROM OREGON ADVERTISING CLEARANCE 
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B.8 AMF/ ACP JOINT ‘OBSERVATORY’ 
 
 
 
 
1/ ENHANCED RESOURCES: THE AMF INTRODUCES A PLAN TO RAISE ITS HEADCOUNT BY JUST UNDER 15% 
(AROUND 50 NEW PEOPLE) TO MEET NEW CHALLENGES 
Focus areas: 
• Enhance investment protection and bolster the confidence of individual investors and 
shareholders (16 positions) 
- New positions are to be assigned to the newly created Investor Relations Division. The Division will 
be a gateway to the AMF for retail investors. Once new and existing units are combined, the division 
will have around 20 staffmembers in three areas: 1/ mediation, 2/ financial literacy and education, 3/ 
management, support functions and consultations. 
- A Joint Saving and Investment Product Observatory is to be set up within the Investor Relations 
Division in partnership with the new prudential authority. By centralising research and analyses 
conducted within the AMF and externally, the observatory will monitor marketing of financial products 
to non-professional investors, communication/advertising activities by distributors of financial products, 
and household financial investment trends. 
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B.9 EXTRACTS FROM FCAC JOINT RESEARCH  
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B.10  EXTRACT FROM SEC FOIA REPORT 
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B.11  NCUA BOARD INFORMATION  
 
 

Board Action Bulletins 

A Summary of Actions Taken at NCUA Board Meetings 
 

Open Board Meeting 02/18/2010 
1. Board Briefing. Interim Final Rule – Section 701.34 of NCUA’s Rules and Regulations, Secondary 

Capital Accounts for Low-Income Credit Unions. 

2. Insurance Fund Report. 
 

Closed Board Meeting 02/18/2010 
 

Open Board Meeting 01/29/2010 
1. Withdrawal of Final Rule – Part 706 of NCUA’s Rules and Regulations, Unfair or Deceptive Acts or 

Practices. 

2. Insurance Fund Report. 
 

Closed Board Meeting 01/29/2010 
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Board Action 
Bulletin 
Prepared by the Office of Public & Congressional Affairs 
NCUA BOARD MEETING RESULTS FOR JANUARY 29, 2010 
National Credit Union Share Insurance Fund report 
 
NCUA’s Chief Financial Officer reported $78.4 million was added to NCUSIF 
reserves in December.  
The Fund’s reserve balance totaled $758.7 million for natural person credit unions at 
year-end 2009.  
NCUSIF reserves totaled $278.3 million at year-end 2008.  
The Temporary Corporate Credit Union Stabilization Fund (TCCUSF) reserve 
balance was $5.33 billion December 31, 2009. 
Year 2009 ended with an NCUSIF equity ratio of 1.24 percent, somewhat lower than 
projected, based on higher than expected share growth in the nation’s federally 
insured credit unions and a higher than expected addition to loan loss reserves near 
year-end. 
NCUSIF 2009 revenue and expense includes investment income of $188.8 million, 
premium income of $727.5 million, operating expense of $133.3 million, and 
insurance loss expense of $615.1 million.  
Through December 31, 2009, NCUSIF net income was $191.2 million. 
Twenty-eight federally insured credit unions failed during 2009 with charges to 
reserves of $124.4 million -- 16 involuntary liquidations (10 became purchase and 
assumptions) and 12 assisted mergers. 
With a net increase of 80 institutions during 2009, there were 351 problem code credit 
unions at year-end 2009, with shares of $41.6 billion representing 5.82 percent of total 
insured shares. 
In comparison, 271 problem code credit unions held shares of $16.3 billion 
representing 2.70 of total shares at year-end 2008. 
Posing additional concern to NCUA, currently there are 1,668 code 3 credit unions, an 
increase of 134 from year-end 2008. These institutions represent $98.6 billion, or 
13.67 percent of total insured shares. Currently, nearly 20 percent of insured shares 
are held in troubled or stressed credit unions. 
 
Chairman Debbie Matz emphasized that NCUA is diligently working to resolve the 
problems of code 4 and 5 credit unions and closely tracking code 3 credit unions. 
Striving to sustain and return these institutions to safe operating levels, supervision is 
being stepped-up to stem the tide of increased problems. NCUA examiners will be 
onsite to assist credit unions with signs of stress. 
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Redundant credit card rule amended 
The NCUA Board withdrew the portion of the Unfair or Deceptive Acts or Practices 
(UDAP) rule, Part 706, created to prohibit unfair and deceptive acts and practices 
related to consumer credit cards to prevent unnecessary confusion for credit union 
regulatory compliance.  
Set to become effective in July 2010, the UDAP rule duplicates, overlaps, and in 
some provisions conflicts with the more recent Credit CARD Act of 2009 and new 
Regulation Z provisions, which become effective February 22, 2010. 
Essentially, the Credit CARD Act of 2009 and new Regulation Z provisions limit and 
place requirements on the same credit card practices that were the focus of the UDAP 
Rule, including: limiting the ability of credit card issuers to raise interest rates, 
limiting fees on subprime credit cards, providing for fair allocation of payments and 
limiting late fees. 
Under the Truth in Lending Act and Regulation Z, NCUA has enforcement authority 
for federal credit unions, and the Federal Trade Commission has authority for state-
charteredcredit unions. 
Complying with an Office of Federal Register request, the withdrawal is effective 
July 1, 2010, the original effective date of the UDAP rule. 
 
Board votes are unanimous unless otherwise indicated.  
 
NCUA rule changes are postedonline at www.ncua.gov under 
Resources/Regulations, Legal Opinions and Laws. 
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DRAFT BOARD ACTIONS TO BE CONSIDERED AT 
NCUA BOARD MEETINGS 

These items will be posted at 9:00 AM on the day of the board meeting 
and remain on this page for 30 days. 

NATIONAL CREDIT UNION ADMINISTRATION 
7535-01 

SUNSHINE ACT; NOTICE OF AGENCY MEETING 

TIME AND DATE: 10:00 a.m., Thursday, February 18, 2010 

PLACE:  Board Room, 7th Floor, Room 7047 

1775 Duke Street 

Alexandria, VA 22314-3428 

STATUS: Open 

MATTERS TO BE CONSIDERED: 

1. Board Briefing. Interim Final Rule – Section 701.34 of NCUA’s Rules and Regulations, 

Secondary Capital Accounts for Low-Income Credit Unions. Item 1a; Item 1b 

2. Insurance Fund Report. Item 2a; Item 2b 

RECESS:  11:00 a.m. 

TIME AND DATE: 11:15 a.m., Thursday, February 18, 2010 

PLACE:  Board Room, 7th Floor, Room 7047 

1775 Duke Street 

Alexandria, VA 22314-3428 

STATUS: Closed 

MATTERS TO BE CONSIDERED: 

1. Consideration of Supervisory Activities. Closed pursuant to Exemptions (8), (9)(A)(ii) and 9(B). 
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BOARD ACTION MEMORANDUM  
TO: NCUA Board DATE: February 12, 2010  
FROM: Office of General Counsel SUBJ: Presentation regarding Interim Final 
Rule, Part 701 Secondary Capital  
ACTION REQUESTED: On February 9, 2010, the Board passed by notation vote 
an interim final rule that amends NCUA’s regulation on redemption of secondary 
capital (“SC”) by low-income designated credit unions (“LICUs”). Although no 
further action is required at this time, an NCUA staff member will make an 
informational presentation on the changes.  
DATE ACTION REQUESTED: N/A.  
OTHER OFFICES CONSULTED: Office of Examination and Insurance, Office of 
Small Credit Union Initiatives, and all Regional Directors.  
VIEWS OF OTHER OFFICES CONSULTED: Concur.  
BUDGET IMPACT, IF ANY: None.  
SUBMITTED TO INSPECTOR GENERAL FOR REVIEW: Yes.  
RESPONSIBLE STAFF MEMBERS: Kevin Tuininga, Trial Attorney, Office of 
General Counsel.  
SUMMARY: The interim final rule amends NCUA’s regulation on redemption of 
SC to permit redemption of all or part of government-funded SC along with its 
matching SC at any time after it has been on deposit for two years, subject to the 
approval of the appropriate Regional Director. The effect of the amendment is to 
allow LICUs to redeem SC accepted under the Treasury Department’s 
Community Development Capital Program (“CDC Program”) before interest rates 
on the CDC Program SC escalate to nine percent over the last five years to 
maturity. In compliance with the CDC Program, the amendment also changes the 
loss distribution procedures applicable to secondary capital by making CDC 
Program SC senior to any required matching SC. The interim final rule is effective 
immediately on publication in the Federal Register and NCUA is accepting 
comments on the rule for 30 days.  
 
RECOMMENDED ACTION: N/A.  
ATTACHMENT: Interim final rule. 
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B.12  SEC OPEN MEETINGS  
 
 

Commission Open Meetings 

The Commission conducts open meetings under the provisions of the Government 
in the Sunshine Act. These meetings are scheduled as needed to consider various 
regulatory and administrative items. The meeting dates and topics are announced 
ahead of time in the SEC News Digest. Please remember that the agenda for any 
meeting may change and may not be final until the day of the open meeting. The 
final agenda of the meeting will be posted to this page when it becomes available. 

Webcast Links and Software 

Live links will be added approximately 5-10 minutes prior to the start of the 
webcast; refresh your browser if you don't see the links. 

Viewing live or archive webcasts requires free Windows Media Player or 
RealPlayer software, which can be downloaded from the following links: 

• Download Windows Media Player (select Downloads) 

• Download RealPlayer 

 
Open Meeting Archives 

2010 Meetings 

 

Wednesday, February 24, 2010 
 Sunshine Act Notice 
 Agenda 
 Webcast Archives 

CANCELLED: Monday, February 8, 2010 
(Oral Argument) 

 Sunshine Act Notice 
 Agenda 

Wednesday, January 27, 2010 
 Sunshine Act Notice 
 Agenda 
 Webcast Archives 

Wednesday, January 13, 2010 
 Sunshine Act Notice 
 Agenda 
 Webcast Archives 
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B.13   FI MINUTES  
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B.14  FI MINUTES TRANSLATION (Google Translate) 
 
 
 
 
 

MINUTES 
2010:1 
Minutes of meeting of the Financial Supervisory Board 
of FSA, Kaivokatu 3, Stockholm 
Friday, 29 January 2010. 
Currently: 
Members 
Bengt Westerberg, Chairman 
Kathrin Flossing 
Anna-Karin Celsing (from 3 b §) 
Birgitta Johansson Hedberg 
Lennart Nilsson 
Lars Nyberg (until § 12) 
Gustaf Sjöberg 
Martin Andersson, Director-General 
Staff Representatives 
Magnus Bergman (4-18 § §) 
FSA 
Torkel Agner (§ 8) 
Patrick Bailey (4 §) 
Charlotte Carlberg (1-3 C and 12-14 § §) 
Uldis Cerps (§ 11) 
Lars Frisell (§ § 3-11) 
Per Gustafsson (§ 11) 
Jonathan Holst (1 - 11 § §) 
Hanna Lindstrom (5 §) 
Christina Ohlén (14 and 15 § §) 
Sofia Sjöqvist (§ 4) 
Helen Svedin (6 and 7 § §) 
Anna Soderstrom (6 and 7 § §) 
Johan Terfelt (14 and 15 § §) 
Lennart Torstensson (§ 12) 
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Protocol Drivers 
Per Håkansson 
1 

 
Page 2

1 § 
The Chairman declared the meeting opened. It was noted that cases would 
processed in the order shown in the minutes. 
2 § 
The Chairman notified the protocol 2009:12. The Board decided to add the 
protocol to the documents. 
3 § 
The Director General informed about current regulatory issues as Annex 1. 
4 § 
Head of Internal Audit Patrick Bailey introduced together with Sofia 
Sjöqvist its view of the internal audit mission and focus. He stated that he 
intended to submit proposals for internal audit policy for the Board in 
February and an internal audit plan in March. 
5 § 
Hanna Lindström preferred draft FSA regulations  
Quarterly statistics for some securities companies. 
The Board decided, in accordance with Annex 2. 
This paragraph was confirmed immediately. 
6 § 
Anna Soderstrom presented the work on revision of FSA governing 
documents and the structure that allows the Board to decide on general 
policies. The Board will subsequently decide on the proposed employer's 
policy, health and safety policy, communication policy, security policy and 
environmental policy. The overall policy limits will be specified and 
supplemented by rules and guidelines laid down by the Director General or 
after his mission. 
7 § 
Helen Svedin preferred proposals for environmental policy. 
The Board decided, with the repeal of the environmental policy adopted on 
13 February 2009, in accordance with Annex 3. 
This section was adjusted immediately. 
8 § 
Torgel Agner reported on the outcome of the FI's management group's 
overall risk analysis and how to work behind the risk analysis conducted. He 
reported that there were four risks as the managing body of opinion must be 
handled and for the actions taken and planned (the risk of FI make the 
wrong decisions in the operational oversight, the risk of FI does not act in 
the operational supervision,the risk that sensitive material concerning 
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operational oversight leakage and the risk of sensitive material relating to 
licensing leaking). 
9 § 
Per Håkansson informed that the FSA in accordance with marketing 
message December 21, 2009 submitted a report to Government on 
compensation policies in the financial services sector. 
10 § 
Per Håkansson presented the report to FSA published January 26, 2010 on 
the compensation schemes in the financial sector and for the main 
conclusions to be drawn from the report. 
2 

 
Page 3

11 § 
Per Gustafsson presented the preliminary results of the investigation of 
credit lending in the mortgage sector, which will published in a report in 
mid-February 2010. 
The Board discussed - taking into account that the results are preliminary - 
after an introduction of Director General of the conclusions could be drawn 
from report. The Board requested that the meeting February 15, 2010 
receive an analysis of whether there are grounds to consider the regulation 
of bolånegivningen and if so, what regulatory measures could be taken. 
12 § 
Lennart Torstensson presented the oversight process that the Director-
General determined. 
13 § 
Charlotte Carlberg explained the further work on guidelines for special 
charges and late fees. 
14 § 
Per Håkansson informed votes remissvar and received referrals. 
Charlotte Carlberg introduced especially for the referred the proposed new 
försäkringsrörelselag and a few important points highlighted in FSA's work 
with the referral response. 
Christina Ohlén informed of the consultation response to European 
Commission paper "An EU Framework for Cross-Border Crisis 
Management in the Banking Sector ", which left the FSA, together with the 
Riksbank, Ministry of Finance and National Debt. 
15 § 
Johan Terfelt informed about FSA application to IOSCO on the 
become a party to the organization's "Multilateral Memorandum of 
Understanding (MMoU) and that IOSCO has not granted the application 
because it is considered that Swedish law does not give FSA power to some 
respects assist foreign regulators. FSA has requested to be entered on the 
"B-list is intended for countries that do not now meets all requirements but 
who seek to do so in the future. 
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Per Håkansson informed that the FSA intends to Government propose that 
legislative amendments are made to eliminate the barriers to access to 
MMoU: et as IOSCO highlighted. 
16 § 
Per Håkansson notified the government's appropriation for the FSA 2010th 
17 § 
The Director General outlined the work of the budget documents for 2011-
2013 that the Board will decide at the meeting of 15 February 2010. 
18 § 
The Director General informed about the organizational changes he 
intends to implement in conjunction with the Chief of Staff Peter Kvist will 
assume his Service on 15 February 2010. 
3 
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4 
The Chairman thanked Magnus Bergman as soon ceases to be employed at 
FSA and therefore also leave the board work. 
19 § 
The Director General informed the Board on the recruitment for managers 
for Marketing and Communications department. 
20 § 
The Chairman declared the meeting closed. 
In protocol 
Adjusted 
Per Håkansson 
Bengt Westerberg 
 

 


